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PREFACE. 


This edition has necessarily received considerable 
alteration, so as to adapt it to the Criminal Pro- 
cedure Code of 1882, The Commentary has been 
carefully examined, and it is believed that all the 
English and Indian Cases bearing upon the subject, 
up to the time of my final correction of the sheets, 
will be found either incorporated in the text, or 
noticed in the addenda. 

I have again to offer my best thanks to my friend 
Mr. Eardley Norton, to whose care it is due that 
an edition, printed at such a distance from the 
author, contains so few errors of importance. 

JOHN D. MAYNE 


Templk, 

lannarii 1884, 
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Special and Local Acts. 


It may be useful to append a list of some of the principal Acts which 
will still remain in force under this section. The list does not pro- 
fess to be exhaustive. 


Abkaree, Bengal Acts lo of 1871, 2 of 1876, (Bengal.) 


Bombay 


5 of 1878, City of Bombay, i of 1878, 

(Bombay.) 

19 of 1852, 3 of 1864, (Madras.) 

I of 1869, (Bengal.) 

1 1 of 1878. 

II of 1878. 

14 of 1849. 

25 of 1857. 

Mutiny and Desertion in European, serving in India, Act II of 
1856, 26 & 27 Viet. c. 48. 

„ Mutiny and desertion. Her Majesty’s Forces. A new Act is 
passed each year. 

Articles of War for Native Troops, Act 5 of 1869. 


Madras 

Animals, Cruelty to 
Arms, 

Arms and Ammunition, 
Army, tampering with 
„ Mutiny in Native, 
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Boats, Acts 4 of 1842, (Madras), 28 of 1858, i of 1877, (Madras.) 
Breaches of Contract, by Artificers, Acts 13 of 1859, 3 of 1863^ 
(Madras.) 

British Burmah Municipal, Acts 7 of 1874. 

Burmah Boundaries, Act 5 of 1880. 

Burmah Ferries, Act 2 of 1873. 

Burmah Rural Police, Act 2 of 1880. 


Canals and Ferries, Acts i of 1870, (Madras), 4 of 1878, (Madras.) 
Cantonments, Act 3 of 1880. 

Cattle Killing, Bengal, Act 4 of 1856. 

Cattle Trespass, Act i of 1871. 

Census, Act ii of 1863, (Bombay.) 

Central Provinces Municipal, Act ii of 1873. 

Coast Lights, Act 9 of 1879. 

Coffee Stealing Prevention Act, 8 of 1878, (Madras.) 

Coin, 16 & 17 Viet. c. 48. 

Conservancy of Towns, Acts 14 of 1856, 3 of 1864, (Bengal), 9 of 
1865, and 9 of 1867, (Madras), 3 of 1871, (Madras.) 

Contagious Diseases, Acts 14 of 1868, 6 of 1867, (Bombay.) 

Contract, breaches of, Act 13 of 1859. 

Coroners, Act 4 of 1871, 10 of 1881. 

Cotton Frauds, Act 9 of 1863, (Bombay.) 

Courts Martial, 7 & 8 Viet. c. 18. 

Criminal Tribes, Acts 27 of 1871, 7 of 1876. 
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SPECIAL AND LOCAL ACTS* 


Crimping, Act 24 of 1852. 

Customs, Consolidation, Acts 23 of 1864, 25 of 1865, 18 of 1866, 17 
of 1867, 8 of 1878. 

Distress, Act i of 1875. 

Dramatic Performances, Act 19 of 1876. 

East Indian Irrigation, Act 8 of 1867, (Bombay.) 

Elephants Preservation, Act 6 of 1879. 

Emigration, Acts 3 of 1863, (Bengal), 50! 1866, (Madras), 7 of 1871, 
3 of 1876, 5 of 1877, I of 1882. 

Escape from Gaol, Acts 17 of i860, 9 of 1866, (Bengal.) 

Eunuchs, Acts 27 of 1871, 7 of 1876. 

European British Subjects, Act 22 of 1870. 

European Vagrancy, Act 9 of 1874. 

Excise, Acts 16 of 1863, 22 of 1881. 

Extradition, Act 4 of 1880. 

Factories, Indian, Act 15 of 1881. 

Female Infants, Act 8 of 1870. 

Ferries, Act 2 of 1868, (Bombay), 2 of 1878, (Bombay.) 

Foreigners, Act 3 of 1864. 

Foreign Jurisdiction and Extradition, Act 21 of 1879, 33 & 34 Viet, 
c. 52. 

Foreign Recruiting Act, Act 4 of 1874. 

Forests, Act 7 of 1878, 19 of 1881. 

Fort William, Government, Act 13 of 1881. 

Furnaces, Acts 8 of 1862, (Bombay), 2 of 1863, (Bengal.) 

Gambling, Acts 3 of 1866, (Bombay), 2 of 1867, (Bengal.) 

,, in N. W. Provinces, Act 3 of 1867. 

Glanders and Farcy, Act 20 of 1879. 

Hackney Carriages, Acts 6 of 1863, (Bombay), 5 of 1866, (Bengal), 
14 of 1879, 3 of 1879, (Madras.) 

Howrah Bridge, Act 19 of 1871, (Bengal.) 

India, Government of, 21 & 22 Viet. c. 106. 

I, „ 22 & 23 Viet. c. 41. 

Indian Ports, Act 12 of 1875. 

Inland Customs, Act 8 of 1875. 

Inoculation, Act 13 of 1880. 

Insolvency, ii Viet. c. 21. 

Irrigation Works, Act i of 1858, 3 of 1876, (Bengal.) 

Jails', discipline of, Acts 4 of 1862 and 2 of 1864, (Bengal.) 

Legal Practitioners, Act 18 of 1879. 

License Act, i of 1878, (Bengal), 6 of 1880. 

License Act, 3 of 1878, (Bombay), 3 of 1878, (Madras.) 

Local Funds, Acts 4 of 1871, (Madras), 1 of 1878, (Madras.) 

Malabar, Mopla Outrages, Act 20 of 1859. 

Malabar, Offensive Weapons in. Act 24 of 1854. 

Marines, Royal, 23 Viet. c. 10, 28 Viet. c. 12. 

Markets and Fairs, Act 4 of 1862, (Bombay.) 

Marriages in India, 14 & 15 Viet, c. 40, Acts 25 of 1864, 3 and 15 of 
1872. 



SPKCIAL AND LOCAL ACTS. 


XVll 


Martial Law, Reg. 7 of i8o3. 

Merchant Seamen’s Act, 13 of 1876. 

Merchant Shippii^g, 17 & 18 V'^ict. c. 104, 18 A: 19 Viet. c. 91, 25 ic 26 
Vict. c. 63,30 & 31 Viet, c, 124. Acts! of 1859. 15 of 1S63. 7 of 1880, 
5 of 1883. 

Military Cantonments, Acts 22 of 1S64, i of 1866, (Madras), 3 of 
1867, (Bombay.) 

Minors, Acts 21 of 1855, 14 of 1858, 9 of 1875. 

Municipal Rates, Acts 25 of 1856, 6 of 1863, 18 of 1864, and Calcutta 
Municipal Act, 4 of 1876, (Bengal), Bengal Municipal Act, 5 of 
1876, (Bengal), 9 of 1865, 2 of 1865 and 4 of 1S67, (Bombay), 5 of 
1878, (Madras.) 

Native Emigrants to Burmah, Act 3 of 1876. 

Native Passenger Sliips, Act 8 of 1876. 

Navy, Royal, 27 A: 28 Viet, c, 119. 

,, Indian, I)escition fiom. Act 3 of 1835. 

North West Piovinces and Oudh Municipalities, Act 13 of 1873. 

,, ,, Village and Road Police, Act 16 of 1873. 

Obstructions in Fairways, Act 16 of 1881. 

Opium, Acts 23 of 1870, i of 1878. 

Oriental Press, Acts 9 of 1878, 16 of 1878. 

Panjab, Canal and Drainage, .^ct 30 of 1871. 

Panjab Laws Amendment, Act 12 of 1878. 

Panjab Municipalities, Act 4 oi 1873. 

Panjab Murderous Offences, Act 9 of 1877. 

Panjab, Outrages in the, Act 21 of 1867. 

Paper Currency, Acts 20 of 1882, 16 of 1874. 

Passengers in Ships, 15 6 c 16 Viet. c. 44. 

,, ,, 16 A: 17 Viet c. 84. 

,, ,, Acts I of 1857, 21 of 1858, 2 of i860, 8 of 1876, 

Penal Servitude, Acts 24 of 1855, 14 of 1870, 5 of 1871, 12 of 1873. 
Petroleum, Act 8 of 1881. 

Petty Offences, Madras, Acts 21 of 1839, 3 of 1842. 

Petty Sessions, Act 4 of 1866, (Bombay.) 

Pier, Acts 5 of 1863, (Madras), 7 of 1871, (Madras.) 

Poisons, Act 8 of 1866, (Bombay.) 

Police in Bengal, Acts 6 of 1867 and 6 of 1868, (Bengal.) 

,, in Bombay, Acts 7 & 8 of 1867, (liombay), i of 1876, (Bombay.) 

„ in Calcutta, Acts 2, 4 and 8 of 1866, (Bengal.) 

,, General, Act 5 of 1861. 

„ in Madras, Acts 24 of 1859, 5 o£ 1865, and 8 of 1867, (Madras.) 

Ports, Acts 22 of 1855 and 19 of i860, i of 1864 and 7 of 1867, 

(Madras), 3 of 1867, (Bengal), 12 of 1875, 17 of 1882. 

Post Office, Act 14 of 1866. 

Presidency Magistrates, Act 4 of 1877. 

Prisons, Act 26 of 1870. 

Quarantine, Act i of 1870. 

Railway, Acts 52 of i860, *4 of 1879. 

Rangoon Port, Act 15 of 1879. 

Reformatory Schools, Act 5 of 1876. 

Registration, Act 3 of 1877. 
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Salt, Acts 6 of 1871, (Madras), 8 of 1875, 2 of 1878, (Madras), 6 of 
1878, (Madras), 16 of 1879, ^2 of 1882. 

Saltpetre, Acts 31 of 1861, 33 of 1867. 

Sanitaiy Uef^ulation, Act 6 of 1867, (Bombay.) 

Sarais, Regulation of, Act 22 of 1867. 

Sea Customs, Act 8 of 1878, 

Shipping, Acts 10 of 1841, 3 of 1867, (Bengal.) 

Signals on the Hooghly, Act i of 1862, (Bengal.) 

Slave 'JVade, Act 39 k 40 Viet. c. 46. 

Soldier’s Arms, Act 7 of 1867. 

Spirituous laquors. Act 9 of 1867, (Bombay.) 

Stamps, Acts 10 of 1862, 14 of 1870, 16 of 1874, i of 1879. 

State Offences, Act 11 of 1857. 

,, Rrisoners, Act 3 of 1858. 

Steam Vessels, Suivey of, Acts 2 of 1864, (Bombay), 5 of 1862, and 
I of 1868, (Bengal.) 

Steam Boilers, Acts 6 of 1864, (Bengal), 18 of 1882. 

'I'elegraph, Act i of 1S76. 

'l olls on Canals, Act 4 of 1S64, (Bengal.) 
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Addenda,' Co-rrigenda, Errata. 

Page. 

2. Fourth line of Commentary to s. 4, for “this clause** fmd 

“these clauses.’* 

5. Line 14; of third paragraph, after i Bom., 50, add\ but now 

see Ind. P. C., s. 410 as amended by Act VIII of 
1882, s. 9. 

„ „ 28 ; dele the note of exclamation after “seas’* 

„ „ 28 ; for “ jurisdction” “ jurisdiction.” 

6. „ I ; for “ If” read “ It.” 

„ „ 12 ; from bottom insert “ British” before “ India.” 

„ After the words “ Native State,” at end of fifth paragraph, 
add Empress v. Keshuh Mohajan, 8 Cal., 985, 

7. Line 19; for “Tandur,” rear/ “ Sand ur.” 

8. „ 13 ; from bottom for “ Admiratly” read “ Admiralty.” 

9. At end of third paragraph, after L.R., 6 Q.B. 31 add R. 

v, Carr, 10 Q.B.D., 76. 

13. „ of second paragraph, after D. & B. 525, add Empress t/. 

Maganlal, 6 Bom., 622. 

„ Line 9 from bottom, dele comma after “ by.” 

17. Fifth line after the words “definitions of the Code” add'R. 

V, Ramachandrappa, 6 Mad., 249. 

24. For head line, instead of “Joint Acts” read “Definition of 

terms used.” 

35. Sixth line of 3rd paragraph for “ attained” read “ attainted.” 

37. Line 6; insert * Procedure” before “Code.” 

38. „ 18 ; tor “ s. 309,” read “ s. 33.” 

„ In side note to s. 65, 2nd line, for “ imprionment” read “ impri- 
sonment,” 

53. Line 16; dele, comma after “ property.” 

62. „ 16 ; for “ order’s” “ orders.” 

>» M 17 ; for “ Simliar” “ Similar.” 

64. Ninth line; after 21 Suth. 391, add “on this principle it was 

held by the Judicial Committee, that the arrest and 
confinement of a supposed lunatic by the Officer 
Commanding a Cantonment was not protected by 
Act XVIII of 1850, as he was not a judicial officer 
and was not acting judicially” (Sinclairs, Broughton, 
9 1 . A., 152), 
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Page. 

66. Line 12 from bottom, for “publice’’ read public.” 

73. „ 12 ; for “463” read 464.” 

„ „ 21 ; for s. 430” s. 471.” 

93. „ 18 from bottom, for “ this” read “ is.” 

94. iy 3; “ bis assaulted” read'*^ is assaulted,” 

95. First line of last paragraph for ‘ at’ read * on.* 

„ Line 2 ; after “ require” add “ it.” 

,, ,, 22 ; for “ gnolers” read “ gaolers.” 

96. Tenth line of Commentary on s. 107, for ‘ his* read ‘ their.’ 

98. Line 18 from bottom, for “ liabe” read “ liable.” 

102. „ 8 from bottom, for “s. 170” read ‘‘ s. 107.” 

130. At end of 3rd line, add. Peary Mohun v. Empress, 9 Cal., 

639 ; Appavu v. the Queen, 6 Mad., 245. 

134. Third line, for “office” read “officer.” 

141. Last line, for “ss. 183, 184” which are the sections of Act 

of 1S72, read “ss. 81 and 163,” the correspondii 
sections of Act X of 1882. 

142. First line, for “ s. 183,” “ s. 81.” 

„ Ninth line of 2nd paragraph for ^person’ read 'place.* 

144. Last line after Weir 40, and page 145, line 7, after Weir 44, add 

(Empress v. Ram Saran, 5 All., 7.) 

147, Line 3; for “s. 435” read*' s. 480.” 

152. “ At end of ist paragraph of Commentary to s. 182 add 

The High Court of the N. W. Provinces has held in 
two instances that offences under s. 182 are exclusive- 
ly offences against the public officer to whom the in- 
formation is given, and that no prosecution for such 
offence can be instituted at the suit of the person 
injured, his remedy being under s. 21 1 or by an 
action for damages. (R. v. Hurree Ram, 3 N. W. 
P. 194; Empress v. Radha Kishen, 5 All., 36). 
This ruling however is opposed to those above cited, 
and to the decisions in Empress v, Irad Ally, 4 Cal., 
869 and Bhokhteram v. Heera Kolita, 5 Cal., 184, in 
all of which it was assumed that the person injured 
by the report might be the prosecutor, if he obtained 
the necessary sanction. Moreover the restriction in 
the Criminal Procedure Code (Act X of 1872, s. 467; 
X of 1882, s. 195) which forbids such prosecutions 
except upon the previous sanction or on the complaint 
of the public servant concerned, or of some public 
servant to whom he is subordinate, seems to contem- 
plate cases in which the public servant was not the 
complainant though he was the party sanctioning the 
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Page. 

complaint. In such cases the complainant can only 
be tne person injured.*' 

152 Ibid, In 6th line of same paragraph, cancel R. v, Hurree 

Ram, 3 N. W. P., 194. 

158. Sixth line, for ‘what* read ‘which.* 

„ Line 4 from bottom, after “ 144** insert “ Crim. Pro. C.’* 

159. Thirty first line, before “ his ruinous house** insert * if.’ 

160. Line 20 ; for “ for bidding** read “ forbidding.** 

„ „ 36 ; for “ require** read “ requires.** 

,, Last line but one, for “ bona** read “ bonA.*' 

161. Line 13 from bottom, for “forbibden** read “ forbidden.** 

„ „ 2 from bottom, for “Tuckur** read “ Tucker.** 

„ Last line, after the words “ approved and adopted.** add see 
also, Sundram Chetti v. the Queen, 6 Mad., 203. 

166. Eighteenth line, for ‘ 164, 165’ read ‘47.’ 

„ Ninteenth line, for “ avert** read “aver.** 

167. „ „ for “his** “is.** 

168. At end of 4th paragraph, add “the following facts appeared in a 

case decided in Allahabad : the purchaser of land 
obtained a registered deed of sale in which the pro- 
perty was rightly described by its boundaries, but its 
revenue number was wrongly entered as 10 instead 
of 272. Subsequent to registration the vendee altered 
the number from 10 to 272, and produced- the deed 
so altered as evidence in a suit in which the plaintiff 
had sued him for this very land, claiming it as his 
own under the number 272. The vendee established 
his defence, but upon the alteration being discovered 
he was indicted under ss. 471 and s, 193. The High 
Court held that the charge could not be sustained 
under either section, inasmuch as there was no such 
fraud as was essential to constitute forgery, nor any 
intention to cause any person to entertain an errone- 
ous opinion touching any point material to the result 
of a proceeding, which was essential to make out an 
offence under s. 193 or s. 196 (Empress v. Fateh, 5 
All., 217). It was admitted that the case would have 
been different, if the object of the alteration were to 
make it appear that the property intended to be con- 
veyed by tne sale-deed was other than that which it 
actually did puroort to convey. The Court, however, 
seems to have oeen of opinion that, as the property 
was completely identified by boundaries, the insertion 
of the number, whether right or wrong, was merely 
immaterial. On the other hand it is obvious that con- 
siderable doubt would have been thrown upon the 
tide, if the tide-deed professed, upon its face, to refer 
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to a dii!e^ent piece of Iand»and that it was very 
material to the result of the proceeding to alter the 
number so as to remove this doubt. Supposing it 
shewn that the number was altered in order to im- 
prove the title-deed as evidence in the event of pro* 
ceedings commenced, or contemplated as likely, it 
seems to me, with great respect, that a conviction 
under s. ip3 or s. 196 would have been correct. If 
the alteration was merely made so as to remove what 
might be a blot upon the title in case of a future 
mortgage or sale, then, I think, no offence would have 
been committed. The date at which the alteration 
was made does not appear in the case. 

173 ' In last line but one from the bottom, for * the" read ‘ this." 

180. Line 15; for ** statisfied*" ** satisfied.’" 

182. Lines 27 ; 29 ; 41 ; for bona'* read “ bond," 

185. Line 2 ; for ** diliberately** “ deliberately” 

»» i» 13 from bottom, for “ If in,” read “ It is.” 

188. At end of Commentary to s. 21 1 add " Section 21 1 includes two 

distinct offences, vis,, preferring a false charge, which 
may have no result, and actually instituting criminal 
proceedings. The actual institution of criminal, 
proceedings is essential to punishment under the 
last clause. If no such proceedings are instituted, 
punishment can only be awarded under the first 
clause, however serious the offence may be which has 
been falsely charged (Empress v. Pitam Rai, 5 All, 

215)." 

191* Second line of Commentary on s. 214, for ‘repeated’ read 

‘repealed." In next line insert ‘is" after ‘offences." 

192, Line 22; for “accepted” read “accept."" 

201. First line of Commentary on s. 225, for ‘assisted* read 

‘arrested." ' 

203. Third line of s, 230, read “authority of some State or Sover- 

eign.'" 

204. Line 17 ; for “sctate” read “slate.” 

207. Second line of s. 238, for “ conterfeit” read “ counterfeit.” 

209. Line 15 ; for “ wuich"" read “ which.” 

219. Last line change full stop into comma, after “ 

223. Line 11 j for “ lesson” read “lessen.” 

*> >■ 29 ; for “ or” read “ of.” 

228. „ 30 ; for “ his*' read “ this."* 

232. Fifth line from bottom ; for ‘ 331' read ‘ 229.’ 

235. Line 19 ; from bottom \ for “ lord” read “ Lord.' 
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249, Line 5 ; from bottom ; for likley*^ rgad ** likely/* 

251* First line of 3rd paragraj^h for • p. 23* redd *p. 25/ 

252, Line 10 from bottom ; for " responsible read responsible.” 

„ Line 2a from bottom ; for “ manslughter,” read ** man^ 

slaughter.” 

253* M 34 ; for * want* read * what.* 

254. o 1 1 ; for * p. 252* read * 250.* 

255. „ 12; for "unnecesary** unnecessary.” 

256. Last line ; for 209** read 299.** 

262, Fifth line from bottom 5 for * her* read * his.* 

„ Line 5 ; from bottom j insert ''5” after •• Rs.** 

„ „ 19; „ „ for “provided” "proceeded.” 

„ „ „ „ „ for “ lents** read “ tents.** 

266. „ 21s for “ decription** read “description.*' 

269. ,1 5 of s. 305 insert “ shall** after ' suicide.* 

272. „ 7 ; for “oulpable** read “culpable.** 

277. $t 19; for “likley** likely** 

279. „ 7 ; for “s. X04** read c. 104.** 

281. Dele line 3. 

287. „ 29 ; after “ Crim. P. C.** insert “ Act XXV of 186I ; § 124 

Act X of 1872.** 

290. 15 ; for ” Assalut*’ read “ Assault.** 

296. „ II from bottom; after “Expi,** add “of Act X of 1872, 

corresponding to f 117 of Act X of 1882.” 

298. Last line of 3rd paragraph for *p, 58* read *59.* 

303. Tenth line from bottom; for 'locating/ read ‘treating/ and 

in last line of Commentary for ‘ p. 301* read ‘ 302.* 

304. Fourth line for * p. 301* read ‘ 302.* 

306. Seventh line of Commentary for ‘ p. 280* read * 278/ 

„ Tenth line between “or'* and “with other men** tnisrt "as 

a prostitute/* 

First line of 5th paragraph for ‘ p. 67* read ‘ 68,* 

318. Line 19; for ‘the third person* read ‘a third person.’ 

319. „ 24 ; for “ whom” ‘‘ who.” 

322. „ 3 ; insert “ . ’* after (519.) 

» 3; for “ all** reoif “ Air* 

„ 4; for “529’” 

323. „ 22 ; for “ 506** read “ 406/* 
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366. Line 6 from bottom ; for ** 26” read " XXVI.” 

367. „ 2 ; for § 20” read ** § 320/’ 

367* « 15 from bottom ; after ** Cr. P, C” insert Act XXV 

of 1861 ” 

399. „ 21 ; for ** State,” read ** Stat.” 

408. „ 26 ; for ** 303” read “ 301.” 

415* ft J S * for anincomplete” read “an incomplete.” 

„ „ 26 ; for poof* read ** proof.” 

421. „ 15 ; for “ course” read “court.” 

424* ft 5 » for parishoner” read parishioner.” 

430* ft 9 from bottom; for “similary” read “ similarly.” 

436, ,, 12 from bottom ; for “ his” read **is.** 

440. „ 27 ; between “ properly” and “ together,” insert “ joined.” 

441. „ 6 from bottom ; for “ similary” read “similar.” 

443. „ 18 ; for **ante pp, 6, 8,” read “ ante p. 8.” 

>f tf 29 ; for “ s. 4 (d.)” read “ s. 4 (u).” 

449. „ 14 from bottom ; dele “ bracket” after “had.” 

450. „ 1 1 ; after “ 282” insert “ Act X of 1872, s. 428 of Act X of 

1882” 

453* ft *9 » for “convicted or acquitted” read “acquitted or con- 
victed.” ^ 

„ „ 14 from bottom ; dele “ ” after “ charged.” 

*» « 13 ; » »» insert “ ” before “ Explanation 

w »> ft it insert “ or ” between “servant,” and 

“ upon,” 

455* ft 1 7 from bottom ; insert “ a” between “ or” and “ different.” 

459* tf 2 from bottom, for “ s. 443** read “ s. 225.** 

,, Line 5 from bottom ; for “prefectly” read “perfectly.” 

491. Line II from bottom; after “Cr. P. C.” insert “Act X of 

1872, s. 392 of Act X of 1882." 

>, Lines 15 and 20 ; for “ ratan” read “ rattan.” 

» Schedule 11. p. Iviii, Chapter XVIII col. 2 §467 line 2 * for 

“ valnable” read “ valuable.” 

500, Last line but one for “ effect” read “ affect.” 



ACT No. XLV OP 1860. 


Passed bt the Legislative Council of India. 
(Received the assent of the Governor-General on the 

6th October, 1860.j 


THE INDIAN PENAL CODE. 


CHAPTER I. 

Whereas it is expedient to provide a General Penal 

Code for British India ; It is enacted. 

Preamble. n 

as lollows : — 


1 . This Act shall be called The Indian Penal 
j . X Code, and shall take effect on and from 
of operation ?£ the the Ist day of May, 1861, throughout 

the whole of the Territories which are 


or may become vested in Her Majesty by the 
Statute 21 and 22 Victoria, Chapter 106, entitled 
“An Act for the better Government of India,” 
Except the Settlement of Prince of Wales’ Island, 
Singapore, and Malacca. 


Now extended to that settlement by Act V of 1867, 


2 . Every person shall be liable to punishment 

under this Code and not otherwise, 

oBencey’“cTmm°l for every act or omission contrary to 
ted within the said pvovisions thereof, of which he 

shall be guilty within the said Terri- 
tories on or after the said 1st day of May, 1861. 


Commentary. 

This date was by Act VI of i86i altered to the ist day of January, 
1862, and every part of the Code in which the ist day of May, i86i, 
is mentioned, is to be construed as if the words “ the 1st day of 
January, 1862/' had been used instead. 

Offences committed before the ist January 1862 are still punish- 
able under the old Regulations. (Empress v. Mulna, i All, 599. 
See Empress 0. Diljour, 2 Cal. 225,) 
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3 . Any person liable, by any law passed by the 

Governor- General of India in Council, 
offenee8^”oommit! to be tried for an offence committed 

beyond the limits of the said Terri- 
ba Wed within tories, shall be dealt with according 

tb« Territones. . I. 

to the provisions of this Lode tor any 
act committed beyond the said Territories, in the 
same manner as if such act had been committed 
within the said Territories. 

4- Every sei’vant of the Queen shall be subject 
„ to punishment under this Code for 
offences commit- cvcry act or omission contrary to the 

oftheVeen^Tth^ provisions thereof, of which he, whilst 
in a Foreign allied such service, sliall be guilty on or 

after the said 1st day of May, 1861, 
within the dominions of any Prince or State in 
alliance with the Queen, by virtue of any treaty or 
engagement heretofore entered into with the East 
India Company, or which may have been or may 
hereafter be made in the name of the Queen by any 
Government of India. 


Commentary- 

The object of this Chapter is to substitute the Penal Code for the 
existing Criminal law of India. That law, however, is not repealed 
except by implication, and in cases to which the provisions of this 
Code apply. The frame of this clause is thus explained by the Com- 
missioners in their Second Report, 1847, §§ 536-538. 

“ We do not advise the general repeal of the Penal Laws now existing in 
the territories for which we have recommended the enactment of the Code. 
We think it will be more expedient to provide only that no man shall be tried 
or punished (except by a Court Martial) for any acts which constitute any 
offence defined in the Code, otherwise than according to its provisions. It is 
possible that a few actions which are punishable by some existing law, and 
which the Legislature would not desire to exempt, may have been omitted from 
the Code. And, in addition to this consideration, it appears to us that actions 
which have been made penal on special temporary grounds, ought uot to be 
included in a general Penal Code intended to t^e its place amongst the 
permanent institutions of the country.” 

The object is carried out as regards offences committed within the 
territories by s. 2, which is explicit enough. 

With regard to offences committed beyond those territories the Code 
is less clear. Section 3 enacts that where a person might, by virtue of 
any Act of the Legislative Council of Calcutta, be tried in British India 
for an offence committed out of British India, he is to be dealt with 
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according to this Code. Section 4 contains a similar provision as to 
servants of the Queen who commit offences within the dominions of 
allied Princes. But neither of these sections covers an equally im- 
portant class of cases, that, namely, of persons who are not servants of 
the Queen, and who’*are triable in British India, not by virtue of any 
Act of the Legislative Council, but under Acts of Parliament. These 
would seem to be still left under the old law, which would in general 
be the English Criminal Law. On the other hand by s 40 of 
Chapter II, the word ‘^offence** is made to denote “a thing made 
punishable by this Code,** except in certain special cases therein 
referred to. It seems difficult to understand why the restrictive 
words “ by virtue of any Act of the Legislative Council of Calcutta’* 
were introduced. 

I shall now point out the law which governs the trial of offences 
committed beyond the limits of British India. 

Offences committed beyond the limits of British India may either 
be tried in India, or the offender may be given up for trial in the 
country where his crime was committed. 

Cases of the latter class will now be disposed of under the P'orcign 
Jurisdiction and Extradition Act XXI of 1879. seems to contem- 
plate two distinct cases. Firsts where the offence has been com- 
mitted in any of those States specially connected with India, in 
which the Governor-General in Council has a power and juris- 
diction which is exercised by a Political Agent (s. 3). Secondly^ 
where the offence is committed in some State where there is no 
such Indian Jurisdiction, or in some other part of Her Majesty’s 
Dominions. 

First. — “ WTien an offence has been committed, or is sapposed to have been 
committed, in any State against the law of such State by a person not being an 
European British subject, and such person escapes into, or is in British ludia, 
the Political Agent for such State may issue a warrant for his arrest and delivery 
at a place in such State, and to a person to be named in the warrant, if suen 
Political Agent thinks that the offence is one which ought to be enquired into 
in such State, and if the act, said to have been done, would, if don . in British 
India, have constituted an offence against any of the sections of the Indian 
Penal Code mentioned in the second Schedule hereto, or under any other 
section of the said Code, or any other law, which may from time to time be 
specihed by the Gove’^nor-General in Couucil by a notification in the Gazette.” 
(■• 11 ) 

The sections mentioned in the second Schedule are the following ; 
206 and 208 (frauds upon creditors); 224 (resistance to arrest); 230 
to 263 both inclusive (coin); 299—304 (homicide); 307 (attempt to 
murder); 310, 311 (Thugs); 312— 317 (injuries to infants) ; 323--333 
(hurt) ; 347, 348 (wrongful confinement) ; 360 — 373 (kidnapping) ; 
375 — 377 (rape and unnatural offences); 378—414 (offences against 
property) ; 435 — 440 (mischief) ; 443 — 446 (house-trespass) ; 464 — 468 
(forgery); 471—477 (frauds in regard to documents.) 

** Such warrant may be directed to the Magistrate of any district in which 
the aeonsed person is believed to be, and shall be executed in the manner pro- 
vided by the law for the time being in force with reference to the exeention of 
warrants ; and the accused person, when arrested, shall be forwarded to th^ 
place and delivered to the officer named in the warrant.” (s. 12.) 

** Such Political Amnt may either dispose of the case himeelf, or if he is 
generally or specially directed to do so by the Governor-General in Council, or 
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by tbe Governor in Connoil of Fort St. George or of Bombay, may give over 
tae person so forwarded, whether he be a Native Indian snbjept of Her 
Majesty or not, to be tried by the ordinary Courts of the State in which the 
ofEence was committed.” (s. 13.) 

It will be observed that the Political Agent is not authorised to 
demand the extradition of an European British subject. He must 
apparently be dealt with in India under the Crim. P. C. Act X of 
1882, s. 108. 

Secondly . — “ Whenever a requisition is made to the Governor-General in 
Council or any Local Government by or by the authority of the persons for the 
time being administering the Executive Government of any part of the domi- 
nions of Her Majesty, or the territory of any Foreign Prince or State, that any 
person accused of having committed an offence in such dominions or territory 
should be given up, the Governor-General in Council or such Local Government 
as the case may be, majr issue an order to any Magistrate, who would have had 
iui’isdiction to enquire into the offence, if it had been committed within his 
local jurisdiction, directing him to enquire into tbe truth of such accusation. 
The Magistrate so directed shall issue a summons or warrant for the arrest of 
such person, according as the offence named appears to be. one tor which a 
summons or warrant would ordinarily issue ; and shall enquire into the truth 
of such accusation ; and shall report thereon to tbe Government by which he 
was directed to hold such enquiry. If, upon receipt of such report, such 
Government is of opinion that the accused person ought to be given up to the 
persons making such requisition, it may issue a warrant for the custody and 
removal of such accused persou, and for his delivery at a place and to a person 
to be named in such warrant.” (s. 14) 

Cases arising between the authorities in British and Portuguese 
India, will now be dealt with under the provisions of the Portuguese 
Treaty, Act IV of 1880. 

It is to be remarked that this section contains no limitation as to 
the person who may be delivered up, or the offence in respect of 
which he may be demanded. When once given up, he is absolutely 
at the disposal of the Government to which he is surrendered. 

The Extradition Act, 1870 (33 & 34 Viet. c. 52) is in terms only 
applicable to the United Kingdom, but s. 17 provides that it may be 
extended to any British possession (s. 26) by order in Council, and 
the extending order may either suspend any existing law on the 
subject which prevails in such possession or may direct that such law 
shall have effect as part of the Extradition Act, either with or without 
alteration, (s. 18.) This treaty applies to all persons of whatever 
nationality they may be, except subjects of the State from which 
extradition is required, who have committed any of the specified 
crimes within the jurisdiction of the State which demands the extradi- 
tion (R. V. Ganz, 9, Q. B. D. 93.) 

This Act and the Amending Act (36 & 37 Viet. c. 60, s. 4) contain 
provisions which practically make all warrants, depositions, or affirm- 
ations prove themselves, if purporting to be issued by the authorities 
of the country which demands the offender, and to be signed by a 
Judge, Magistrate or officer of the Foreign State, whose signature is 
either proved by oath, or authenticated by an official seal, of which 
all Courts are to take notice, (s. 15). The Indian Evidence Act ! 
of 18)2, (s. 82), enables similar documents to be proved in the same 
way, if produced in India. By s. 33 of the Indian Evidence Act de- 
positions of witnesses who have been examined in presence of the 
accused in the country where he was committed for trial, but who 
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cannot be compelled to attend in the country where he is actually 
tried may be used against him at his trial. (Empress v. Dossaji, 3 
Bom. 334.) 

As regards the trial ip India of offences committed out of India, it 
must be remembered that the Indian Courts are essentially Courts 
of local jurisdiction, and have no power to try any person for a crime 
committed out of India, unless by some special provision authorising 
them to do so. Where such a crime has been committed, and the 
offender is in India, it is necessary to enquire ; fiysi, whether he is 
triable at all ; secondly, if so, by what Court ; thirdly, what law 
is to be applied to ascertain his offence ; and lastly, how is the 
penalty for that offence to be determined. 

First. — As a general rule no Municipal tribunal has jurisdiction 
over a foreigner in respect of an offence committed in a Foreign State. 
And it makes no difference that his crime takes effect, or has a con- 
tinuing operation, within the Municipal limits. Accordingly; where a 
subject of the Kolhapur State, which is foreign territory, instigated in 
that State a murder which was committed in Satara, it was held that 
his conviction in Satara must be annulled. (R. v. Pirtai 10 Bom. 
H. C. 356). And so it has been held that notwithstanding the provi- 
sions of the old Crim. P. C. Act X of 1872, (ss. 66 Ulus, h and 67 
Ulus, f, cf : Act X of 1882, s. 180, ill. [b) s. 181, para 3) a foreigner 
who was found in possession of stolen property in India could not be 
tried, if the theft or guilty receipt had taken place out of India. (R. 
V. Bechar, 4 Bom. H. C. Cr. Ca. 38 ; R. v. Adivigadu, i Mad. 17 1 ; 
R. V. Sakhya, i Bom. 50). A foreign vessel is part of the State to 
which it belongs. 'I'herefore ; where a blow was inflicted by one 
foreigner upon another foreigner on board a foreign vessel on the 
high seas! it was held that the English Court had no jurisdetion, 
though the death occurred, and the prisoner was in custody, within 
its limits. (R. v, Lewis, 26 L. J. M. C. 104; S.C.D. & B. 182.) But 
where a foreign vessel actually comes within the territorial limits 
of another State, as for instance, by entering a harbour or a river, 
it loses its foreign territorial character, and becomes subject to the 
jurisdiction of the State which it enters, unless it is a ship of war. 
In the latter case, by international usage, it retains its foreign 
character. (R. v. Keyn, 2 Q. B. D. 90, S C. 2 Ex. D. 63 ; 1 Phill. Int. 
L. 366.) In no case does the protection given to foreigners or foreign 
ships apply to piracy, because a pirate is the common enemy of man- 
kind, and sets his own nationality at defiance, just as much as he does 
that of other States. 

Till lately it was generally laid down and assumed, that for all 
purposes of Criminal law the jurisdiction of ever^ State extended to 
a distance of three miles from its own shore. This doctrine, how- 
ever, underwent an elaborate discussion in the case of R. v. Keyn 
(m 6. su/f,), where the commander of a foreign ship, which had run 
down a British ship within three miles of the English Coast, and 
thereby caused the death of a passenger, was indicted for man- 
slaughter. The majority of the Judges held that the Central 
Criminal Court had no jurisdiction over the act complained of. The 
doubts caused by this decision, and still more by the reasoning of 
many of the learned Judges, led to the passing of the Territorial 
Waters Jurisdiction Act, 1878, (41 & 42 Viet. c. 73.) 
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If provides by s. 2, that 

** An offence comraitfced by a person, whether he is or is not a subject of 
Her Majesty, on the open sea within the territorial waters of Her Majesty’s 
Dominions, is an offence within the jurisdiction of the Admiral, although it 
may have been committed on board, or by means of, a foreign ship, and the 
person who committed such offence may be arrested, tried and punished accord- 
ingly.” 

Proceedings in India for the trial of any person who is not a 
subject of Her Majesty, and who is charged with any such offence as 
is declared by this Act to be within the jurisdiction of the Admiral, 
shall not be instituted in India except witn the leave of the Governor- 
General or Governor of any Presidency, and on his certificate that 
it is expedient that such proceedings should be instituted, (s. 3.) 

Thejurisdiction of the Admiral in the above sections includes all 
Admiralty jurisdiction described as such in any Act of Parliament 
referring to India. And for the purpose of arresting a person 
charged with an offence triable under this Act, the territorial waters 
adjacent to any part of India are to be deemed within the jurisdiction 
of any Judge, Magistrate, or other officer who is authorised to issue 
warrants for arresting, or to arrest persons charged with committing 
offences within his jurisdiction, (s. 7.) 

For the purposes of this Act the open sea within the territorial 
waters of Her Majesty’s dominions is to include any part of the open 
sea within one marine league of the coast measured from low water 
mark. But the offences triable by virtue of this Act are limited to 
acts, neglects or defaults such as would, if committed within the 
body of a county in England, be punishable on indictment according 
to the law of England for the time being in force, (s, 7.) 

As regards persons who are within British Jurisdiction, numerous 
enactments apply. One is s. 4 of the Penal Code, as to which it is 
only necessary to refer to s. 14, which defines the words ” Servant of 
the Queen.” This provision is extended by the Crim. P. C. Act X 
of 1^2, s. 188, which declares that “when a European British subject 
commits an offence in the dominions of a Prince or State in India in 
alliance with Her Majesty, or when a Native Indian subject of Her 
Majesty commits an offence at any place beyond the limits of British 
India, he may be dealt with, in respect of such offence, as if it had been 
committed at any place within British India at which he may be 
found.” But where the offence was committed in a Native State 
which possesses a Political Agent, he must certify that the offence 
is one which ought to be tried in India. Any proceedings taken 
thereupon will be a bar to proceedings for the same offence in the 
Native State. 

The above provisions (s. 188 of the Crim. P. C.) relate to cases 
where the offender, having committed an offence out of British India, 
is afterwards found within British India. Where the offender remains 
in the country where his offence was committed he must be dealt with 
under s. 6 of the Foreign Jurisdiction Act (XXI of 1879), which 
authorises the Governor-General in Council to appoint in places out 
of British India Justices of the Peace, who Shall have in proceedings 
against European British Subjects, or persons accused of having 
committed offences conjointly with such subjects, all- the powers con- 
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ferred by the Code of Criminal Procedure on Magistrates of the first 
class who are Justices of the Peace and European British Subjects. 
The Governor-General in Council is by the same Section authorised 
to direct to what Court having jurisdiction over European British 
Subjects such Justice of the Peace may commit for trial. By Statute 
28 & 29 Viet. c. 15 the Governor-General in Council was empowered to 
authorise any of the High Courts established under 24 & 25 Viet. c. 
104, to exercise any such Jurisdiction in respect of Christian subjects 
of Her Majesty resident within the dominions of such of the Princes 
and States of India in alliance with Her Majesty as the said Gover- 
nor-General in Council may from time to time determine. In 
pursuance of this power a Notification, No. 178J, was issued by the 
Governor-General in Council on the 23id Sept. 1874, which allotted 
to the High Courts of Fort William, Madras, Bombay and the North 
Western Provinces the Original and Appellate Criminal Jurisdiction 
to be exercised over European British Subjects of Her Majesty, being 
Christians, resident in the several Native States therein mentioned. 
I'o Madras was given jurisdiction over such persons resident in Mysore, 
Travancore, Cochin, Pudukottai, Banganapalle and Tandur. By 
further notifications of the same date Nos. 180, 181J, it was directea 
that the agents to the Governor-General in Rajputana and Central 
India should not exercise the powers of a High Court within the 
districts previously specified in cases where the accused were European 
Christian British Subjects. 

There seems to be some difficulty as to the mode in which an 
offence committed by a European Christian British Subject residing 
in the above districts is to be dealt with, where the offence is one whicn 
under the Crim. P. C. (Act X of 1882, ss. 446—449) would be dis- 
posed of by committal to the Sessions Court, if the offender were 
resident in British India. By notification. No. I79j,(23rd September 
1874) the Govenor-General directed that all Justices of the Peace with- 
in the districts above specified should commit to the High Courts 
respectively having jurisdiction under Notification 178J, such European 
British Subjects as are required by Act X of 1872 (now Act X of 1882) 
to be committed to a High Court. But no such subject need be 
committed to a High Court unless he is accused of an offence punish- 
able with transportation or death. For minor offences, not within the 
competency of the Committing Magistrate to punish himself, the 
course under the Crim P. C. is to commit to the Sessions Court. For 
such cases no provision seems to be made by the existing notification. 
This difficulty was pointed out by the Madras High Court in a recent 
case (Ward v. the Queen, 5 Mad. p, 36), and it was suggested that 
“ inasmuch as this Court has been duly constituted a Court of 
original jurisdiction to take cognisance of offences committed by 
European British Subjects, being Christians, it may be that in the 
absence of any special direction a commitment to this Court would 
be a good commitment,** 

The Judicial Commissioner of Mysore though vested with the 
powers of a High Court by a Notification of the Governor- General 
No. 236 I-J, dated 27th Aug. 1879, has no jurisdiction as such over 
European British Subjects. A conviction by him was set aside by the 
High Court under s. 8i of Act X of 1872 (now ss. 456—458 of Act X 
of 1882}, where the offender, being such a subject, had been committed 
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by a Justice of the Peace to the Sessions Judge of Nundidroog, whose 
jurisdiction over European British Subjects had, by an order of the 
Chief Commissioner of Mysore, been transferred to the Judicial 
Commissioner (Wardv. the Queen, 5 Mad. 33.) Of course the power 
of the Courts of an independent State, such as Mysore, to deal with 
offenders against its own laws, within its own territory, whatever 
may be their nationality, can only be reviewed by our Courts by 
virtue of some existing treaty. 

A further and special provision is contained in the Slave Trade 
Act (39 & 40 Viet. c. 46, s. I) which makes the commission, or abet- 
ment, of offences under ss. 367 — 370 and 371 of the Indian Penal 
Code, punishable in the same way as if they had been committed in 
any place in British India within which the offender may be found, 
provided he was a subject of Her Majesty, or of any allied Indian 
Prince, even though the offence itself was committed on the high 
seas or in ai^ part of Asia or Africa specified by order of Council. 
(Empress v. Dossaji, 3 Bom. 334). Special powers of issuing commis- 
sions to obtain evidence are given to the High Courts under s. 3. 

Another wide class of jurisdiction over offences committed out of 
India is the Admiralty jurisdiction possessed by the High Courts. 
It was originally conferred imon the Supreme Courts by their re- 
spective Charters, and by 33 Geo. Ill, c. 52, s. 156, and 33 Geo. Ill, 
c. 155, s. no, and was continued to the High Courts by 24 & 25 
Viet. c. 104, s. 9, and by ss. 32 & 33 of the Letters Patent of 1865. 
The effect of these Statutes is to confer upon those Courts the same 
jurisdiction as is possessed by the Admiralty Court of England in 
respect of all offences, committed in all places, and by all persons 
over whom that Court would have had jurisdiction. 

Admiralty jurisdiction is entirely confined to the water. No 
crime committed on land comes within its cognizance. It applies 
in the following instances : — 

I. To all subjects of the Queen who commit any offence upon the 
high seas, or in any port, creek or river, of a tidal character, which 
may be considered as merely an extension of the sea. Where an 
English sailor was charged with stealing tea out of a vessel which 
lay in the river at Wampu in China, twenty or thirty miles from 
sea, it was held that the Central Criminal Court in London, which 
exercises Admiratly functions, had jurisdiction over the offence, 
though no evidence was offered to show whether the tide flowed where 
the vessel lay ; “ The place being one where great ships go.” (R, v. 
Allen, I Mood. C.C. 494 ; .R. v, Bruce, 2 Leach, 1,098.) And so 
Wood, V.C., said in the case of the General Iron Screw Collier Co. 
V. Schumanns, (29 L.J. Ch. 879) “ There cannot be any doubt or 
question that directly low water mark is passed, a vessel is on the 
high seas.” (See too the Eclipse, 31 L.J. Adm. 201.) 

But Admiralty jurisdiction only exists where the ordinary Crimi- 
nal Courts have no jurisdiction. Therefore ; they, and not the Admi- 
ralty Court, have jurisdiction when the offence is committed in 
rivers, or arms, or creeks of the sea within the bodies of counties, 
though within the flux and reflux of the sea ; as, for instance, in the 
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Bristol Channel. (R v. Cunningham, 28 L.J.M.C* 66; S.C. t Bell, 
C.C. 72.) 

2. To all persons, whether subjects or foreigners, who conimii 
any offence, on board a British ship, or a ship lawfully in Bntisn 
possession, as for instance, a prize of war, when such vessel is on 
the high seas, or in any tidal port, creek, or river. (R. Serva, 
2 C. &: K. 53 ; I Phill. Int L. 377.) 

In a recent case, (R. v. Anderson, L.R. i C.C. 161) an American 
citizen was indicted at the Central Criminal Court for a murder, 
committed by him on a British vessel in which he was serving, and 
which at the time was in the river Garonne, 90 miles from the sea, 
and of course in the heart of France. It was held that he was liable 
to the Admiralty jurisdiction at common law, independently of the 
provisions of the Merchant Shipping Act, s. 267. (Vide post, p. ii). 
The Court treated it as perfectly plain that the place where the ship 
lay was within Admiralty jurisdiction being “ in a navigable river, 
in a broad part of it below all bridges, and at a point where the tide 
ebbs and flows, and where great ships lie and nover.*’ (p. 167, of 
the report). As to the nationality of the prisoner, that was imma- 
terial, since as long as he was [on a British ship, he was on British 
territory, under the protection of, and bound to render obedience to 
British laws. (See Marshall v, Murgatroyd, L.R.6 Q.B. 31.) 

But where a foreigner is illegally, and against his own consent, in 
custody on board of a British ship, or is in custody, however legally, 
merely by virtue of superior force, as in the case of a prisoner of war, 
no acts done by him, merely for the purpose of effecting his escape, 
are criminal offences. This point was very much argued in the case 
of R. V. Serva, (2 C. & K, 53) where the prisoners were c^tured as 
slavers, and rose upon the crew of the British cruiser. The point 
was not decided, however, as the Court acquitted them on the ground 
that as the ship in which the killing took place was not shown by 
law to have been a British ship, the Court had no jurisdiction. Baron 
Alderson's inclination seemed to be against the right of the prisoners 
to slay their captors. In one place he said : — 

“ If these persons bad been brought on board ‘ The Wasp,* and had there 
conspired to hill the English and bad done so, would not that have been 
murder ?’* (2 C. & K. 64) ; and in another place he observed — 

“ If a prisoner of war killed the captain who carried him on board his ship, 
would he not be triable here ? — and yet, ho does not come on board velan- 
tarily.” {Ihid 69, and see arguments, pp. 76, 89, 93, 95). 

The question, however, is now settled, as I have stated the law to be 
above, by the decision in R. v. Sattler, D. & B. 539 ; S.C. 27 L. J. M. C. 

50. There, a criminal who had been arrested in Hamburgh, and was 
in irons on board an English steamer, shot the officer, who afterwards 
died of his wound. Lord Campbell, C.J., during the arguments of 
the case said — 

“ If a prwner of war who had not given his parol, killed a sentinel in trying 
to escape, it wonld not be murder.** 

In giving the judgment of the full Court, (fourteen Judges^ among 
whom the Beads of the three Courts were present) he saio^ 
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* Here a crime is committed by the prisoner on board an English ship on tbo 
liigb seas, which would have been murder if the killing had been by an English 
man in an English country ; and we are of opinion that under those circum« 
stances, whether the capture at Hamburgh, and the subsequent detention were 
.lawful or unlawful, the prisoner was guilty of murder, and of an offence against 
the laws of England ; for he was in an English ship, part of the tenitory of 
England, entitled to the protection of the English law, and he owed obedience 
to that law ; and he committed the crime of murder — that is to say, he shot the 
officer, not with the view of obtaining his liberation, but from revenge and 
malice prepense/ (D. <fe B. 647.) 

In the case of Attorney-General for Hong Kong ‘v. Kwok-A-Sing, 
the prisoner was one of a number of Chinese coolies who, while on 
a voyage from China to Peru in a French emigrant ship, killed the 
captain and several of the crew and took the ship back to China. 
The Chief Justice of Hong Kong released the prisoner on habeas 
corpus on the ground, inter alia, that the ship was a slave ship, and 
that the coolies were justified in killing the captain and crew 
for the purpose of obtaining their liberty. This finding was re- 
versed on appeal by the Judicial Committee. Their Lordships said^ 

There was evidence from which it might be inferred that some of the coolies 
had, by fraud or by threats on the part of other Chinese, been induced to go to 
the barracoou and embark on board the ship against their will. They appear, 
however, all to have professed to the Portuguese authorities at Macao that they 
were willing emigrants ; and there was, in their Lordbhips’ opinion, no sufficient 
evidence upon the depositions that cither the Portuguese authorities at Macao, 
or the French captain or crew, wore any parties to compelling any of the coolies 
to leave China against their will.” 

The Committee were accordingly of opinion that the offences com- 
mitted by the prisoner, assuming the evidence to be true, where those 
of murder under the French municipal law, and ^\T2icy jure gentium, 
(L.R. 5 P.C. i8o, 199). 

The mere fact that the ship has a certificate of registry as a British 
ship is primd facie evidence that she is such. But the presumption 
may be rebutted, as, for instance, by showing that her owner was an 
alien. (R. v. Bjornson, 34 L.J.M C. 180.) On the other hand, a 
ship may be shown by evidence to be a British ship, though she is 
not registered as such. (R. v. Sven Seberg, L.R. i C.C. 264.) 

3. All cases of piracy, by whomsoever and wherever committed, 
are within Admiralty jurisdiction, for pirates are common enemies, 
and may be tried whenever they are found : (1 Phill. Int. L. 379). 

“Piracy, is au assault upon vessels navigated on the high seas, committed 
animo furandi, whether the robbery or depredation be effected or not, and 
whether or not it be accompanied by murder or personal violence.” — Ibid, 

And so in the case of Kwok-A-Sing, the Judicial Committee cited 
with approval the language of oir Charles Hedges, who says, 
“ Piracy is only a sea term for robbery ; piracy being a robbery 
within the jurisdiction of the Admiralty.*’ .(L.R. 5 P.C. 199.). 

And where the ships were not seized upon the high seas, but were 
carried away and navigated by the very persons who originally 
seized them, Dr. Lushington laid it down, that the possession at 
sea was a piratical possession, and the carrying away the ships on 
the high seas were piratical acts. (Case of the Magellan Pirates,. 
X PhilL Int. L. 391.) So ^so it is piracy, where persons who have 
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lawfully entered a ship as passeng^ers, crew, or otherwise, afterwards 
feloniously carry and sail away with the ship itself, or take away any 
merchandise, or goods, tackle, apparel, or furniture out of it, thereby 
putting the Master of such ship and his company in fear. (Per Sir 
Leoline yenkins, i Phill. Int. L. 384.) 

Till lately the Mofussil Courts have had no similar jurisdiction* 
Now by the combined effect of 12 & 13 Viet. c. 96 and 23 & 24 Viet, 
c. 88, s. I, it is enacted : 

That if any person in British India shall bo charged with the commission of 
any treason, piracy, felony, robbery, murder, conspiracy, or other offence, of 
what nature soever, committed upon the sea, or in any haven, liver, creek, or 
place whore the Admiral has power, authority, or jurisdiction, or if any person 
charged with the commission of any such offence upon the sea, or iu any such 
haven, river, creek, or place^ shall be brought for trial to British India, then and 
in every such case all Magistrates, Justices of the Peace, public prosecutors, 
jnries, judges. Courts, public officers, and other persons in India shall have ana 
exercise the same jurisdiction and authorities for inquiring of, trying, hearing, 
determining, and adjudging such offences, and they are hereby respectively 
authorised, empowered, and required, to institute and carry on all snob proceea- 
ings for the bringing of such person so charged as aforesaid to trial, and for and 
anxiliary to and consequent upon the trial of any such person for any such 
offence wherewith he may be charged as aforesaid, as by the law of British 
India would and ought to have been had and exercised, or instituted and carried 
on by them respectively if such offence had been committed, and such jwrson 
had been charged with having committed the same, upon any waters > situate 
within the limits of British India, and within the limits of the local jurisdiction 
of the Courts of Criminal Justice.” (And see Cr. P. 0., 8. 186.) ” Provided 
always, that if any person shall be convicted before any such Court of any 
such offence, such person so convicted shall be subiect and liable to, and 
shall suffer all such and the same pains, penalties and forfeitures as by any law 
or laws now in force persons convicted of the same respectively would be subject 
and liable to, in case such offence had been committed, and were inquired of, 
tried, heard, determined and adjudged in England, any law, statute or nsage to 
the contrary notwithstanding.” (12 & 13 Viet. c. 96, ss. 1, 2.) 

An offence in order to be triable under these Statutes must be com- 
pleted upon the high seas. It is not sufficient that it, should be 
contemplated or commenced there. A carrier by sea from Mangalore 
to Calicut took his cargo into Goa where he wrongfully sold it. The 
Court held that the mere deviation for the purpose of effecting this 
criminal act was not an offence upon the seas triable by the Manga- 
lore Sessions Court, and that the actual offence being committea in 
foreign territory was not triable by any Court in British India (Bapu 
t>. the Queen, 5 Mad. 23.) 

Further provisions of a similar character are contained in the 
Merchant Shipping Act, and the subsequent Amending Acts. 

By the Merchant Shipping Act, 17 & 18 Viet. c. 104, s. 267, 

All offence* against property or person committed in or at any place ashore 
or afloat oat of Her Majesty’s Dominions (see s. 2) by any Master, Seaman, or 
Apprentice, who at the time when the offence is committ^ is, or within three 
months previously has been, employed in any British Ship, shall be deemed to 
be offences of the same nature respectively, and be Uable to the same punish* 
ment respectively, and be enquired of, beard, tried, and determined, and 
. mdjiudged m the same manner, and by the same Courts, and in the same places, 
as if saoh offenoes had been oommitt^ within the jurisdietion of the Admiral^ 
nf Sngland } and the costs and expenses of the proseontkm of any such offence 

2 in 
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mi he directed to be paid as io the case of costs and expenses of prMeoutions 
for offences committed within the jurisdiction of the Admiralty of England. 
(See as to such costs, 7 Geo. IV, c. 64, s. 27, and 7 & 8 Viet, o. 2, s. 1.) 

Complaints of offences coming’ under the above section may be 
enquired into on oath by any British Consular Officer, who may 
thereupon send the offender in custody “to the United Kingdom, 
or to any British possession in which there is a Court capaole of 
taking cognizance of the offence, in any ship belonging to Her 
Majesty or to any of Her subjects, to be tnere proceeded with 
according to law.*^ The master of the ship “shall on his ship’s 
arrival in the United Kingdom, or in such British possession as 
aforesaid, give every offender so committed to his charge into the 
custody of some Police Officer or Constable, who shall take the 
offender before a Justice of the Peace or other Magistrate empowered 
by law to deal with the matter, and such Justice or Magistrate 
shall deal with the matter as in cases of offences committed on the 
high seas.” The expense of imprisoning the offender, and of convey- 
ing him and his witnesses to the place of trial shall be part of the 
costs of prosecution, or be paid as costs incurred on account of 
seafaring subjects of Her Majesty left in distress in foreign parts, 
(s. 268. See as to last clause, ss. 21 1-213.) See as to the admissibility 
of depositions where the witness is not producible, s. 270. 

In a recent case it was intimated by the Judges that this Act 
would apply to an American citizen, who was serving on a British 
ship, at the lime the offence was committed. It was not, however, 
necessary to decide the point, as thejurisdiction at common law was 
made out. (R v Anderson, L.R. i C.C. 161.) 

This Statute only applies to Masters, Seamen and Apprentices on 
British ships. But it applies in the case of a ship which is in fact a 
British ship, though it is not registered under the Merchant Ship- 
ping Act. (R. V, Sven Seberg, L.R. i C.C. 264.) 

Stat. 18 & 19 Viet. c. 91, s. 21, provides that 

“ If any person being a British subject, charged with having committed any 
crime or offence on boai*d any British ship on the high seas, or in any foreign 
port or harbour, or if any person not being a British subject, charged with 
havinjf committed any crime or offence on board any British ship on the high 
aeas, is found within the jurisdiction of any Court • of Justice in Her Majesty's 
dominions which would have had cognizance of such crime or offence, if 00 m- 
imtted within the limits of its ordinary jnrisdiotion , such Court shall have juris- 
diction to hear and try the case as if suoh crime or offence had been committed 
within such limits. Provided that nothing contained in this section shall be 
construed to alter or interfere with the Act 12 & 18 Viet. c. 96,“ (8eeita 
provisions, p. 9.) 

This Statute is to be taken as part of the Merchant Shipping Act, 
*854 (17 & 18 Viet. c. 104) by s. 2 of which it is provided that “ Her 
Majesty’s Dominions” includes all territories (then) under the 
Government of the E. I. Company. 

First :-~The first question upon this Act is as to the meaning of the 
words “ British Subjects.” These words have got two perfectly distinct 
meanings. One is a person who owes allegiance to the British Crown, 
by bittn or naturalization. (R. t». Manning, 2 C. & K. 900). The* 
other is a person who by reason of his British origin is to a certain 
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degree exempt from the Criminal jurisdiction of the Mofussil Courts. 
(See Book if. Want of jurisdiction.) The former I conceive to be 
the meaning in the Statute quoted. It will be observed that the 
Act is an amendment of the Merchant Shipping Act, which applies 
generally to every part of the British dominions. It seems clear 
that the word British when qualifying subject must mean the same 
thing as it does when qualifying Ship^ and in either case must be 
taken simply as opposed to foreign. Accordingly, upon the con- 
struction of another Criminal Statute, 9 Geo. 1 V, c. 31, s. 7, the 
words “ His Majesty’s subject,” and ‘‘British subject,” were treated 
by the Court as synonymous terms, in dealing with a native of Malta. 
(R. V. Azzopardi, I. C. & K. 203-207. See, too, R. v. Manning, 
2 C. & K. 900). The restricted meaning of the term would become 
important for the first time when the question arose, what Court in 
India was to try the prisoner ? For instance, suppose an English 
sailor and a Malabar coolie, returning from the West Indies, join in 
robbing a passenger on board a Brtish ship while it is in a foreign 
port, and are arrested when they reach India ; both would be 
amenable to the jurisdiction of the Indian Courts, as being in the 
general sense British Subjects. But the Englishman, as oeing a 
British Subject in the restricted sense, could, in general, only be tried 
before the High Court, while the coolie might be tried by any Court 
in the Mofussil within whose jurisdiction he was found, provided it 
was capable of taking cognizance of theft. 

A prisoner is “ found within the jurisdiction” under the meaning 
of this Statute, when he is actually present there, whether he came 
voluntarily, or was brought by force ; and even the fact of his having 
been illegally put on board the ship where he committed the crime, 
makes no difference in the criminality of the act, or in the jurisdiction 
of the Court to try it. (R. v. Lopez, 27 L J.M.C 48 ; S C. D. &: B. 525.) 

Stat. 30 & 31 Viet. c. 124 (the Merchant Shipping Act of 1867) 
to be construed with, and as part of, the Merchant Shipping Act of 
1854. By s. II it is provided that 

If any British subject commits any crime or offence on board any British 
Ship, or on board any foreign ship to which he does not belong, any Court of 
Justice in Her Majesty’s Dominions, which would hare bad cognizance of such 
crime or offence if committed on board a British Ship within the limits of the 
ordinary jurisdiction of such Court, shall have jurisdiction to hear and deter- 
mine the case as if the said crime or offence had been committed as last afore- 
said.” 

Secondly : — In general, the jurisdiction over offences committed 
out of India will depend upon the nationality of the offender. If he 
is a European British Subject, he can only be tried in the manner of, 
and by, the Courts which have jurisdiction over, persons of his class. 
(See Cr. P.C., Chap. VII). If he does not come under that term, 
he may be tried by any Court within whose limits he is found, 
which has jurisdiction over his offence. 

Where a person, charged under Act 12 & 13 Viet. c. 96, has, and 
tlaims, the privilege of being tried by the High Court, 

” The Court exeroisiog erimlual jurisdiction shall certify the fact and claim 
0 the Oovemor of such place, or chief looid authority ther^, and such Qover- 
iOT, or chief local authority, shall thereupon order and cause the said person 
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charged to be sent into custody to saoh one of the Presidencies as such Governor 
shall think fit, for trial before the Supreme (High) Court of such Presidency, 
and the said Supreme Court, and all public officers and other persons in the 
Presidency, shall have the same jurisdiction and authorities, and proceed in the 
same manner in relation to the person charged with such offence, as if the same 
had been committed, or originally charged to have been committed, within the 
limits of the ordinary juriwiiction of such Supreme Court.'* (28 & 24 Viet. 
0 . 88 , s. 2.) 

Thirdly. — The law which is to be applied to extra-territorial 
offences will depend upon the Statute under which they are tried. 
In cases which come under s. 4 of the Penal Code, s. 8 of the Foreign 
Jurisdiction Act (XXI of 1879) s. 188 of the Crim. P. C. and s. i of 
the Slave Trade Act (39 & 40 Viet. c. 46) the law applicable to the 
case will be the Indian Penal Code. In cases coming within the 
Admiralty jurisdiction of the High Courts, the Courts were directed 
to act “ according to the laws and customs of the Admiralty of 
England” (33 Geo. Ill, c. 52, s- 156) ; that is according to English 
criminal law. The same rule is expressly laid down in the Merchant 
Shipping Act of 1854 (17 & 18 Viet. c. 104, s. 267). The two later 
Amending Acts are less distinct upon the point. Stat. 18 & 19 Viet, 
c. 91, s. 21, says nothing as to the law which is to govern the case. 
But the concluding proviso incorporates Act 12 & 13 Viet. c. 96, which 
directs that the person convicted should be punished in the same 
manner as by any law now in force he would be liable, if the offence 
had been committed and tried in England. This apparently makes 
the English law be the rule for the substance of the offence as well 
as for its penalty. The last of the three Acts (30 & 31 Viet. c. 124, 
s. II) makes no reference, expressly or by implication, to English law. 
But it was held by the Bombay High Court that inasmuch as the 
Act was to be read with the Merchant Shipping Act, 1854, and the 
Amending Act of 1855, (18 & 19 Viet. c. 91) and contained no recital 
or evidence of any intention to depart from the well-marked policy of 
the principal and Amending Acts, in prescribing the English law as the 
substantive law by which cases should be decided, it did not autho- 
rise a conviction under the Penal Code of a British Subject who had 
burnt a British ship on the high seas, upwards of fifty miles from the 
coast of India. The word “determine” was not, in the opinion of 
the Court, of itself any sufficient indication of such an intention, 
contrary as it would be to the Merchant Shipping Code, which the 
principal and Amending Acts form. (R. v, Elmstone, 7 Bom. H. 
C.Cr. Ca. 128.) 

The same principle has been applied to cases under the Statute 12 
& 13 Viet. c. 96 as extended to India, which has been held to have the 
effect of incorporating the Indian Procedure with the English 
Criminal law. 

Accordingly ; in a case in Bengal, a prisoner, a British Subject, was 
charged under i Viet. c. 85, s. 2, with feloniously wounding another 
person on a British ship on the high seas, with intent to disable. 
The jury found him guilty of unlawfully wounding, without the felo- 
nious intent, which was a verdict that they could lawfully bring in 
upon such an indictment, under the provisions of 14 & 15 Viet. c. 19, 
s. 5. It was held that the prisoner was punishable under English 
Imw, and that he was properly charged witli an offence under English 
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law, and that upon such charge he could be convicted of any offence 
of which he could under English law have been convicted on a charge 
so framed : but that the procedure was that of the place of trial, and 
therefore the prisoner could not object to the absence of a Grand 
Jury, which was abolished by Act XIII of 1865, (R. v, Thompson, 

I B L.R.O.Cr. I.) 

There seems, however, to be a distinction in cases of homicide, 
according as the death happened on land or by sea. 

Where any person dies in India of a stroke, poisoning, or hurt 
inflicted within the Admiralty jurisdiction, every offence committed 
in respect of any such case, whether the same shall amount to the 
offence of murder or manslaughter, or of being accessory before the 
fact to murder, or after the fact to murder or manslaughter, may be 
dealt with, enquired, tried, determined, and punished in India in the 
same manner in all respects as if sucli offence had been wholly com- 
mitted in India. But where the death has occurred upon the sea, 
or within Admiralty jurisdiction, then “such offence shall be held, 
for the purpose of this Act, to have been wholly committed upon the 
sea’* (12 & 13 Viet. c. 96, s. 3). In the former case, apparently, the 
criminality would be tested by the Penal Code; in the latter, by tlie 
Criminal law of England. 

Fourthly, — It will be seen from the Statutes already quoted that 
there was a similar variance as to the punishment which was to 
follow upon conviction. In some cases it was allotted according to 
the local law, in other cases accoiding to the law of England. The 
difficulties arising in consequence led to the passing of the Colonial 
Court’s Act (37 & 38 Viet. c. 27) which provides by s. 3, that 

“ When by viitue of any Act of Farliamont, now or hereafter to bo passed, a 
person is tried in a Cuuit of any colony (which includes India, s. 2,) for anj 
crime or offence committed upon the high seas or elsewhere out of the terri- 
torial liujits of sucli colony and of the local jurisdiction of such Court, or if 
committed within such local jurisdiction made punishable by such Act, such 
person shall, upon conviction, be liable to such punishment as might have been 
inflicted upon hira if the crime or offence hud been inflicted witliiu the limits 
of such colony and of the local jurisdiction of the Court, and to no other, any 
thing in ai^ Act to the contrary notwithstanding : Provided always, that if the 
crime or offence is a ciime or offence not punishable by the Jaw of the colony in 
which the trial takes place, the person shall, on conviction, be liable to such 
punishment, (other than capital punishment), ns shall seem to the Court most 
nearly to correspond to the punishment to which such person would have been 
liable in case such crime or offence had been tried in England.’* 

It will be seen that the Acts and Statutes just referred to govern 
two distinct cases; crimes committed on land, out of British 
territories ; secondly ^ crimes committed on the seas, ail over the world. 
But there is a third case which may arise ; m#., where a crime is 
committed inland within the British territories, but in a place where 
no Court has jurisdiction. In one case, some Burmese, native sub* 
jects of the Crown, were indicted before the Supreme Court of 
Calcutta for a murder committed on some uninhabited islands in the 
Bay of Bengal. The Supreme Court had no jurisdiction over the 
prisoners as Burmese, nor over the place where the crime was com- 
mitted, which was b^ond the limits of the Charter. The indictment 
was framed under 9 Geo. IV, c. 74, s. 56, which provides that, where 
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a person has been wounded within the limits of the Charter, and has 
died without those limits, or vice versd, 

** Every offence committed in respect of snch case, may be dealt with by any 
of Her Majesty’s Courts of Justice within the British territories under the 
Government of the East India Company, in the same manner in all respects as 
if such offence had been wholly committed within the jurisdiction of the Court, 
within the jurisdiction of which such offender shall be apprehended or be in 
custody.’' 

After conviction, it was held by the Privy Council that the prisoners 
must be released, since the Supreme Court had no jurisdiction either 
over the place where, or over the persons by whom, the crime was 
perpetrated. The object of the Statute was held to be 

“ Only to apply the law which had been lately enacted in England, as to an 
offence partly committed in one part and partly completed in another, to the 
East Indies, and not to make a new enactment rendering persons liable for a 
complete offence, who would not have been liable before.” (Nga Hoong v. The 
Queen, 7 M. I. A. 72, 103.) 

A fortiori : — There is no jurisdiction, where the blow is inflicted 
by one foreigner upon another foreigner, on board a foreign vessel, 
on the high seas, though the death occurs, and the prisoner is in 
custody within the jurisdiction. (R. v, Lewis, 26 L.J.M.C. 104; S.C. 
D. & B. 182.) 

And I do not conceive that 12 & 13 Viet. c. g6 (ante pp. 11,12,13,) 
makes any difference. As I understand that Statute, it confers upon 
inland Courts, in the Colonies and India, the jurisdiction possessed 
by the Admiralty Court. But it does not confer upon them a juris- 
diction neither possessed by the Admiralty nor by any other Court in 
England. (See R. v. Bjornson, 34 L.J.M.C. 180.) 

For an elaborate discussion as to the powers of the Indian Legis- 
lature to give jurisdiction to its Courts over offences committed out 
of India, see (K. v. Elmstone, 7 Bom. H.C.Cr.Ca. 100 & no.) 

6. Nothing in this Act is intended to repeal, 

Certain law. not suspend, or affect any of the pro- 

to bo affected by visions of the Statute 3 and 4 William 

” IV, Chapter 85, or of any Act of 

Parliament passed after that Statute in any wise 
afEecting the East India Company, or the said Ter- 
ritories, or the Inhabitants thereof, or any of the 
provisions of any Act for punishing mutiny and 
desertion of Officers and Soldiers in the service of 
Her Majesty or of the Bast India Company, or of 
any Act for the Government of the Indian Navy, or 
of any special or local law. 

Commentary- 

For list of special and Local Laws, see Addenda. 
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The words “speciar' and “local law” are defined by ss. 41, 42 of 
Chap. 11 . 

Although an offence is expressly made punishable by a special or 
local law, it will be also punishable under the Penal Cocie, if the facts 
come within the definitions of the Code. Accordingly, the High 
Court of Madras held that a prisoner might be punished under s. 465, 
for making a false declaration under s. 5 of Act X of 1841, (Ship 
Register) though a specified penalty is provided by s. 23 of that Act. 
^Rulings of 186500 s. 5.) 1 he Court of Session has jurisdiction to 
hear appeals on sentences passed by a Magistrate under such special 
and local laws. (Rulings of Mad. H. C. 1865 on s. 409 of Cr. P. C. 
Act XXV of i86i ; and conversely, it is no reason for quashing a 
conviction under a special law, for instance under s. 29 of Act V of 
1861, (General Police) that the facts would constitute an offence 
punishable under the Penal Code. (Kasimuddin, in re, 4 Wym, Cr. 
17 ; S. C. 8 Suth. Cr. 55.) But of course a person cannot be punished 
under both the Penal Code and a special law for the same offence. 
R. V. Hussun Ali, 5 N. W. P. 49.) 


CHAPTER II. 

GENERAL EXPLANATIONS. 

6. Throughout this Code every definition of an 

offence, every penal provision and 

Definitions in the 
Code to be under- 
stood subject to 

stood subject to the exceptions con- 
tained in the Chapter entitled “ General Exceptions/* 
though those exceptions are not repeated in such 
definition, penal provision, or illustration, 

Jlhistrations. 

(a) The sections in this Code, which contain definitions of offences 
do not express that a child under seven years of age cannot commit 
such offences; but tbc definitions are to be understood subject to 
the general exception which provides that nothing shall be a,n 
offence which is done by a child under seven years of age. 

{b) A, a Police Officer without warrant, apprehends Z, who has 
committed murder. Here A is not guilty of the offence of wrong- 
ful confinement ; for he was bound by law to apprehend 2, and 
therefore the case falls within the general exception which provides 
that “ nothing is an offence which is done by a person who is bound 
by law to do it.” 

7. Every expression which is 
plained in any part of this Code, is 
used in every part of this Code in con- 
formity with the explanation. 

3 


every illusti’ation of every such defini- 
tion or penal provision, shall be under- 
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Man." 

Woman.” 


8 . The pronoun “he” and its derivatives are 

„ , used of any person, whether male or 

Gender. <* i ^ 

female. 

9 . Unless the contrary appears from the context, 

Number Vords importing the singular number 

include the plural number, and words 
importing the plural number include the singular 
number. 

10 . The word “ man” denotes a male human 

"Man." being of any age : the word “ woman” 

“ Woman.” denotes a female human being of any 

age. 

11 . The word “ person” includes any Company 
, or Association or body of persons, 

whether incorporated or not. 

12. The word “ public” includes any class of 
"Public.” the public or any community. 

13. The word “ Queen” denotes the sovereign 

“ Quwn " time being of the United King- 

dom of Great Britain and Ireland. 

14. The words servant of the Queen’^ denote 

all ojBBcers or servants continued, 
of the appointed, or employed in India by or 
under the authority of the said Sta- 
tute 21 and 22 Victoria, Chapter 106, entitled ‘‘ An 
Act for the better Government of India,’’ or by or 
under the authority of the Government of India or 
any Government. 


'* Qaeen.” 


See as to “ Government,” post s. 17. 

15. The words “ British India” denote the Terri- 

“ Bri«* India ” *0”®® which are or may become vested 

in Her Majesty by the said Statute 21 
and 22 Victoria, Chapter 106, entitled “ An Act for 
the better Government of ln^a>” except the Settle- 
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ment of Prince of Wales’ Island, Singapore, and 
Malacca. 


16. The words “ Government of India” denote 

the Governor- General of India in 
indu."*™”*”* Council, or, during the absence of the 

Governor-General of India from his 
Council, the President in Council, or the Governor- 
General of India alone as regards the powers which 
may be lawfully exercised by them or him respec- 
tively. 


“ GovenimeDt.’* 


Presidency.’* 


17. The word “ Government” denotes the person 

or persons authorized by law to 
administer Executive Government in 

any part of British India. 

18. The word “ Presidency” denotes the Terri- 
tories subject to the Government of 
a Presidency. 

19. The word ‘‘ Judge’^ denotes not only every 

person who is officially designated as 
a Judge, but also every person who is 

empowered by law to give, in any legal proceeding, 
civil or criminal, a definitive judgment, or a judg- 
ment which, if not appealed against, would be defi- 
nitive, or a judgment which, if confirmed by some 
other authority, would be definitive, or who is one 
of a body of persons, which body of persons is 
empowered by law to give such a judgment. 


Judge.” 


Illustrations. 

(fl) A Collector exercising jurisdiction in a suit under Act X of 
1859, is a Judge. 

(6) A Magistrate exercising jurisdiction in respect of a char^^e on 
which he has power to sentence to fine or imprisonment, with or 
without appeal, is a Judge. 

(r) A Member of a Punchayet which has power, under Reflation 
VII of 1816 of the Madras Code, to try and determine suits, is a 
Judge. 

(d) A Magistrate exercising jurisdiction in respect of a charge on 
which he has power only to commit for trial to another Court, is not 
a Judge. 
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Commentary. 

Judges and public Servants not removeable from office without 
the sanction of Government, can only be prosecuted for offences 
under the Penal Code, committed by them in their official capacity, 
by permission of the Government, or of some officer, or superior 
authority empowered to grant such permission. (Cr., P. C., s. 197.) 

Regulation VII of 1816, it may be as well to mention, is repealed 
by Act III of 1873, (Civil Courts). 

20 - The words “ Court of Justice” denote a 

J udgo who is empowered by law to act 
judicially alone, or a body of Judges 
which is empowered by law to act 
judicially as a body, when such Judge or body of 
Judges is acting judicially. 


I L Lustration, 


I 

A Punchayet acting under Regulation VII of 1816 of the Madras 
Code, having power to try and determine suits, is a Court of Justice. 

21 . The words “ public servant” denote a person 

falling under any of the descriptions 


“Public servant. 


1/ - 

hereinafter following, namely :■ 


First . — Every Covenanted Servant of the Queen ; 

Second . — Every Commissioned OfBcer in the Mili- 
tary or Naval Forces of the Queen while serving 
under the Government of India, or any Government; 

Third . — Every J udge ; 

Fourth . — Every Officer of a Court of Justice whose 
duty it is, as such Officer, to investigate or report on 
any matter of law or fact, or to make, authenticate, 
or keep any document, or to take charge or dispose 
of any property, or to e.xecute any judicial process, 
or to administer any oath, or to interpret, or to pre- 
serve order in the- Court, and every person specially 
authorized by a Court of Justice to perform any of 
such duties ; 

Fifth. Every Juryman, Assessor, or member of 

* I**i*^chayet assisting a Court of Justice or public 
servant ; 
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Sixth . — Every Arbitrator or other person to whom 
any cause or matter has been referred for decision 
or report by any Court of Justice, or by any other 
competent public authority ; 

Seventh . — Every person who holds any oflBce by 
virtue of which lie is empowered to place or keep 
any person in confinement ; 

Eighth . — Every Ofiicer of Government whose duty 
it is, as such Officer, to prevent offences, to give in- 
formation of offences, to bring offenders to Justice, or 
to protect the public liealth, safefy, or convenience ; 

Commentary. 

A person appointed by the Government Solicitor, under tlie autho« 
rity of tlie Governor-General in Council, to prosecute in the Calcutta 
Police Courts, is a public servant within this section. (Empress v, 
Butto Kristo, 3 Cal. 497.) 

A Coroner is a public servant ; Act IV of 1871, s. 5. 

Ninth . — Every Officer whose duty it is, as such 
Officer, to take, receive, keep, or expend any property 
on behalf of Gov'ernment, or to make any survey, 
assessment, or contract on behalf of Government, or 
to execute any revenue process, or to investigate, or 
to report on any matter affecting the pecuniary in- 
terests of Government, or to make, authenticate, or 
keep any document relating to the pecuniary inter- 
ests of Government, or to prevent the infraction of 
any law for the protection of the pecuniary interests 
of Government, and every Officer in the service or 
pay of Government, or remunerated by foes or com- 
mission for the performance of any public duty ; 

Commentary. 

For instance, a supernumerary peon of the Collector’s Court, who 
received no fixed pay, but was remunerated by fees when employed 
to serve any process. (R. v. Ram Krishna, 7 B.L.R. 446; S.C. 16 
Suth. Cr. 27.) 

The word officer in this clause means a person who represents 
Government, either directly, or as an auxiliary to such direct repre- 
sentative. A person who receives property or revenue on his own 
account, as for instance, the lessee of a village, is not an officer of 
Government, although he is' bound to keep accounts; and to give 



22 


DEFINITION OF TERMS USED. 


[Chap, n, 


over a share to Government. (R. e. Ramajirav, 12 Bom. H.C. 4). 
Nor is a clerk in a Bank, >yhich carries on the treasury business, a 
public servant, as any money which he receives is received on behalf 
of the Bank. (Modun Mohun, in re 4 Cal. 376.) 

Tenth , — Every Officer whose duty it is, as such 
Officer, to take, receive, keep, or expend any pro- 
perty, to make any survey or assessment, or to levy 
any rate or tax for any secular common purpose of 
any village, town, or district, or to make, authenti- 
cate, or keep any document for the ascertaining of 
the rights of the people of any village, town, or 
district. 

Illustration, 

A Municipal Commissioner is a public servant. 

Commentary. 

So is an Engineer who receives, and pays to others, Municipal 
monies, although he has not the power of sanctioning such expen- 
diture. (R. V, Nantamram, 6 Bom. H. C., C.C. 64.) 

Explanation 1.^ — Persons falling under any of the 
above descriptions are public servants, whether 
appointed by the Government or not. 

Explanation 2 , — Wherever the words ‘‘public 
servant'^ occur, they shall bo understood of every 
person who is in actual possession of the situation 
of a public servant, whatever legal defect there may 
be in his right to hold that situation. 

22 . The words “ moveable property” are in- 
' tended to include corporeal property 

of every description, except land and 
things attached to the earth, or per- 
manently fastened to any thing which is attached to 
the earth. 


23. “ Wrongful gain” is gain by unlawful means 
■■.....,.1 ?* to which the parson gain- 

” Wrongful loss” is the loss by unlawful means of 

•• Wro»irf«i io«.» property to which the person losing it 

IS legally entitled. 
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A person is said to gain wrongfully when such 
“ Wrongful g.in" person retains wrongfully, as well as 

when such person acquires wrongfully. 
A person is said to lose wrongfully 
when such person is wrongfully kept 

“Wrongful 1om“ j. ^ ^ l 

ining out of any property, as well as when 
such person is wrongfully deprived of 
property. 


24 . Whoever does any thing with the intention 

of causing wrongful gain to one per- 
son, or wiongful loss to another per- 
son, is said to do that thing “ dishonestly.” 


Di«honeitly,“ 


25 A person is said to do a thing fraudulently, 
„ ^ „ if ho docs that thing with intent to 

I* rsmuxil6Dt^«5*« t#* j^i • 

defraud, but not otherwise. 


26 . A person is said to have ” reason to believe” 
to be. a thing, if ho has sufficient cause to 

believe that thing, but not otherwise. 

27 . When property is in the possession of a per- 

sons’s wife, clerk, or servant, on ac- 
count of that person, it is in that per- 
or «erTant’. soii’s possessiou within the meaning 
of this Code. 


Explanation . — A person employed temporarily, or 
on a particular occasion, in the capacity of a clerk 
or servant, is a clerk or servant within the meaning 
of this section. 


2a A person is said to “ counterfeit,” who causes 
.. .. one thing to resemble another thing, 

intendingby means of thatresemblance 
to practise deception, or knowing it to be likely that 
deception will thereby be practised. 

Explcmalion . — ^It is not essential to counterfeiting 
that the imitation should be exact. sjL 

The word “ document” denotes any matter 
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expressed or described upon any sub- 
stance by means of letters, figures, or 
marks, or by more than one of those means, intended 
to bo used, or which may be used, as evidence of 
that matter. 

See note to s. 464. 

Explanation 1. — It is immaterial by what means, 
or uy)on what substance, tlie letters, figures, or marks 
are formed, or wliether tho evidence is intended for, 
or may be used in, a Court of Justice, or not. 

Illustrations, 

A writing expressing tlic terms of a contract, wliich may be used 
as evidence of the contract, is a document. 

A Check upon a Banker is a document. 

A Power of Attorney is a document. 

A Map or Plan wliich is intended to be used, or w'hich may be 
used as evidence, is a document. 

A writing containing duections or instructions is a document. 

Explanation 2. — Whatever is expressed by means 
of letters, figures, or marks as explained by mercan- 
tile or other usage, shall be deemed to be expressed 
by such letters, figures, or marks within the mean- 
ing of this section, although the same may not be 
actually expressed. 

illustration. 

A writes his name on the back of a Bill of Exchange payable to his^ 
order. The meaning of the endorsement, as explained by mercantile 
usage, is that the Bill is to be paid to the holder. The endorsement 
is a document, and must be construed in the same manner as if the 
words “ pay to the holder,” or words to that effect, had been written 
over the signature. 

30. The ■words “ valuable security” denote a 

document wbicli is, or purports to be, 
a document whereby any legal right 
is created, extended, transferred, 
restricted, extinguished, or released, or whereby any 
person acknowledges that he lies under legal liabi- 
lity, or has not a certain legal right. 
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Illustration, 

A writes his name on the back of a Bill of Exchange. As the 
effect of this endorsement is to transfer the right to the Bill to any 
person who may become the lawful holder of il» the endoisemcnt is 
m “ valuable security.” 


Commentary. 

A settlement of acco\int in writing, though unsigned, and contain- 
ing no promise to pa\', has been held to be a“ valuable security” as 
being evidence of an obligation. (/:,> parte Kapalavaya, 2 Mad. 
H. U 247.) 


*• A Will.” 


31. The words “ a Will” denote 

any testamentary document. 

% 

32. In evoiT pnrt of this Code, excejit wliere a 
w . contrarv intention appears from the 

Wordi refernniif - 1 • 1 

to aru ineiuae ii- coiitext, woids whicli vofer to acts 

legal omitsiout. 


33 . The word “ act” denotes as well a serit s of 

acts as a sinp^lo act: the word “oriiis- 
, ^ sion” denotes ns well a series of omis- 

** Omitrions. . .... 

sions as a single omission. 


34 When a criminal act is done by several per- 
sons, in furtherance of the cniumoa 
intention of all, (Act XXVII of 1870, 
s. 1) each of such persons is lialde for 
that act in the same manner as if the 
act were done by him alone. 


Each of several 
persons liable for 
an aot done by all 

o ■ 

il dons by him 
alona- 


Commentary. 

See note to 5. 1 17 post^ abetment. 

But be is not liable for the act of each person unless it was done 
in the furtherance of the common design of all. As Si>' B Peacock^ 
C.J. said (in R v, Gora Chand Gope, i Wym, Cr. 43 ; S.C. 

Sup. Vol. 443 ; S.C. 5 Suth. Cr. 45.) 

'* If the object and design of those who seised Amoordee was mersf j to inlui 
him to the Tannah on a charge of theft, and it was no part of the common 
design to beat him, they wonid not all liable for tbc conseqaetu'e of the beat* 
ing, merely becaose they were present. It is laid down that when several per- 
eons are in company together. eng>tge<l ift one oonunoii pnrfK>se, lawful or no^w- 
fab *u»d one of them, without the knowledge or conj-eut of the others, commits 
any offence, the others will not be involved in the guilt, nnlest the act done wae 
in some manner in furtheranoe of the common inteutiou.” 

** It is also said that, altbongb a man is present when a felony is committed, 
if he take no part in it, and do not act in concert with those who oominitted 
It. he srill not be a felon, merely beosnse be did not attempt to prevent it, or to 
apprehend the felon.” 
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Bat if Mveral persons go out together for the purpose of apprehending a 
man and taking him to the Tannuh on e charge of theft, and some of the party 
in the presence of the others beat and ill-treat the man in a omel and Tioleot 
manner, and the others stand by and look oOj without endeavonring to dissnade 
them from their cruel and violent conduct, it appears to me that those who 
have to deal with the facta might very properly inter that they were all assent- 
ing parties, and acting in concert, and that the beating was in furtherance of a 
common design 

I do not know what the evidence was. All I wish to point out is, that all 
who are present do not necessarily assist by their presence every fwt that is 
done in their presence, nor are consequently liable to be punished as principals.** 
tSee also Ganesh r. Ram Raja, o B L.R., F.G. 44 ; S.C. 12 Snth. P.G.S8; 
R. V. Sabod Aii, 11 B.L R. Hi? ; S.C. 20 8uth. Gr. 6.) 

The law upon this subject is very neatly laid down by an American 
jurist {Bishop, § 439) who says: — 

“ The true view is doubtless as follows : Every man is responsible criminally 
for what of wrong flows directly from his corrupt intentions ; but no man, 
intending wrong, is responsible for an independent act of wrong committed by 
another. If one fierson sets in motion the pViysical po\yer of another person, 
the former is criminally guilty for its results. If he contemplated the result, 
ho is answerable, though it is produced in a manner he did not contemplate. 
If he did not contemplate the result in kind, yet if it was the ordinary effect of 
the cause, h»* is responsible If ho awoke into action an indiscriminate Mwer 
be is responsible. If he gave directions vaguely and incautiously, and the 
person receiving them acted according to what might be presumed to hare been 
uis understanding of them, ho is responsible. Rut, if the wrong done was a 
fresh and independent wrong spiiuging wholly from the mind of the doer, the 
other is not ciiminal therein, merely, because, when it was done, he was 
intending to ))e a partaker with the doer in a different wrong. These propositions 
may not always be applied readily to cases arising, yet they seem to furnish the 
true rules." 

When a man is constructively guilty of murder under this section, the Judges 
tn Efnpi’$»$ V. Jhuhhoo (8 Gal. 78^) doubted whether he could be said to have 
committed murder within the meaning of section 3411, so as to render other 
persons, by a double construction, guilty of murder- 

36. Whenever an act, which is criminal only by 

reason of its being done with a crimi- 
nal knowledge or intention, is done 
by several persons, each of such per- 
sons who joins in the act with such 
knowledge or intention, is liable 
the act in the same manner as if the act were done 
by him alone with that knowledge or intention. 

36 Wherever the causing a certain effect, or an 

attempt to cause that effect, by an 
act or by an omission, is an offence, 
by omis* jg Understood that the causing 
of that effect partly by an act and 
partly by an omission is the same offence. 

Illustration. 

A intentionally causes Z’s death, partly by illegally omitting to 
Z food, and partly by beating Z. A has committed murder. 



Whan fuch an 
act ita criminal by 
raason of its beiug 
done with a crimi- 
nal knowledge or 
iotention. 
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, When an offence is committed by means of 
several acts, whoever intentionally co- 
operates in the commission of that 
offence by doing any one of those 
acts, either singly or jointly with any 
other person, commits that offence. 

lilustraiions, 

ia) A and B agree to murder Z by .«;everally, and at different 
times, giving him small doses of poison. A and B administer the 
poison according to the agreement, with intent to murder Z. Z 
dies from the effects of the .several doses of poison so administered 
to him. Here A and B intentionally co-operate in the commission 
of murder, and as each of them does an act by which the death is 
caused, they are both guilty of the offence though their acts are 
separate. 

A and Bare joint jailors, and as such have charge of Z, a 
prisoner, alternately for six hours at a lime. A and B intending to 
cause Z’s death, knowingly co-operate in causing that effect by 
illegally omitting, each during the time of his attendance, to furnisn 
Z with food supplied to them for that purpose. Z dies of hunger. 
Both A and B are guilty of the murder ot Z. 

(c) A, a Jailor, has the charge of Z, a prisoner. A, intending to 
cause Z’s death, illegally omits to supply Z with food, in consequence 
of which Z is much reduced in strength, but the starvation is not 
sufficient to cause his death. A is dismissed from his office, and B 
succeeds him B, without collusion or co-operation with A, illegally 
omits to supply Z with food, knowing that he is likely thereby to 
cause Z’s death. Z dies of hunger. B is guilty of murder ; but as 
A did not co-operate with B, A is guilty only of an attempt to com- 
mit murder. 

8«vtnil psrsont 
Bugn^ffd to the 
oommietton of e 
eriminet act mey 
be ipiiltj of differ- 
ent offeooee. 

Illustration, 

A attacks Z under such circumstances of grave provocation, that 
his killing of Z would be only culpable homicide not amounting to 
murder. B, having ill-will towards Z, and intending to kill him, and 
not having been subject to the provocation, assists A in killing Z. 
Here, though A and B are both engaged in causing Z’l deaths B is 
guilty of murder, and A is guilty only of culpable homicide. 

See note to s. 117. ^ost, abetment, 

39. A person is said to cause an effect volan- 
.*• tarily/* when he causes it by mefuis 


38 Where several persons are 
engaged or concerned in the commis- 
sion of a criminal act, they may be 
guilty of different offences by means 
of that act. 


<kM>perfttion by 
doing one of aove- 
ml noU constitnt- 
ing an offanee. 
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wHoroby ho intoodod to cruso it, or by idords, wbicb, 
at tlie time of employing those means, he knew, or 
had reason to believe, to be likely to cause it. 

Illustration. 

A sets fire, by nij;rht, to an inhabited house in a lar^e town, for the 
purpose of facilitating a robbery, and thus causes the death of a 
person. Here, A may not have intended to cau.se death, and may 
even be soriy that deatli lias been caused by hts act; yet if he knew 
that he was likely to cause deaiii, he lias caused deatli voluntarily. 

40* Except in tlie chapter and sections men- 
tioned in clauses two and three of this 
•■Offmo..” section, the word ‘offence’ denotes a 
thing made punishable by this Code. 

In Chapter IV and in the following sections, 
namely, Sections 64, 65, 66, 71 (Act VIII of 1882) 
109, no, 112, 114, 115, 116,117, 187,194, 195, 
203, 211, 213, 214, 221, 222, 223, 224, 2/^5, 327, 
328, 329, 330, 331, 347, 348, 388, 389 and 446, the 
word * offence’ denotes a thing punishable under this 
Code, or under any special or local law as hereinafter 
defined : 


And in Sections 141, 176, 177, 201, 202, 212, 216 
and 441, the word ‘ offence’ has the same meaning 
when the thing punishable under the special or local 
law is punishable under such law with imprisonment 
for a terra of six months or upwards, whether with 
or without fine. (Act XXVII of 1870, s. 2.) 


Commentary. 

The word “ offence*’ docs not extend to acts punishable by Eng- 
lish law. See posU note tos. 224; and as to abetment of such 
offences* see note to s. 109. 


** BpeoialUw.*’ 


41 * A “ special law” is a law applU 
cable to a particular subject. 


42 . A “ local law” is a law applicable only to a 
"LooiiUw.” particular part of British India. 


43 . The word “ illegal” is applicable to every 

thiug which is an offence, or which is 
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** Ii«irtUy bound 
to do. ” 


Injnry.” 


Lifo. 


Death.’* 


Vmel.” 


prohibited by law, or which furnishes 
ground for a civil action : and a person 
is said to be “ legally bound to do” whatever it is 
illegal in him to omit 

The word “ injury’’ denotes any harm wliat- 
ever illegnlly caused to any person, in 
body, mind, reputation, or property. 

45. The word “ life” denotes the life of a human 

being, unless the contrary appears 
from the context 

46 . The word ‘‘ death” denotes the death of a 

human being, unless the contrary 
appear from the context 

47. The word “ animal” denotes any living 
“Animal** Creature, other than a human being. 

48. The word “ vessel” denotes any thing made 

for the conveyance by water of human 
beings, or of property. 

49 . Wherever the word “year” or the word 

•‘Y«r.” “ month” is used, it is to be under- 

••Montii.’’ stood that the year or the month is to 

be reckoned according to the British Calendar. 

50 . The word “ section” denotes one of those 

portions of a chapter of this Code 
*' section.** which are distinguished by prefixed 

numeral figures. 

51 . The^ord ‘‘ oatli” includes a solemn afiBrm- 

ation substituted by law for an oath, 
and any declaration required or autho- 
rized by law to be made before a public servant, or 
to be used for the purpose of proof, whether in a 
Court of Justice or not. 

See Indian Oaths Act X of 1873. 

Nothing is said to be done or believed in 
„ good faith, which is done or believed 
without due care and attention. 


“ Oatk.** 


bee ] 

i4r62 
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CHAPTER III- 
OF PUNISHMENTS. 

5a The punishments to which offenders are 
, liable under the provisions of this 
Code are — 


First. — Death. 


Secondly . — Tran sportation. 

Thirdly . — Penal servitude. 

Fourthly. — Imprisonment, which is of two descrip- 
tions, namely : — 

(1) Rigorous, that is, with hard labour. 

(2) Simple. 

Fifthly . — Forfeiture of property. 

Sixthly. — Fine. 

Commentary. 

Whipping is now added as a punishment in certain cases under 
Act VI of 1864. 


Where more than one person is fined, the sentence must impose a 
specific fine on each prisoner: (5 M.H.C. App. V ; S.C. Weir, 8 
1st edition : P 13 2nd edition.) 


54 In every case in which sentence of death 

shall have been passed, the Govern- 
ment of India, or the Government of 
the place within which the offender 
shall have been sentenced may, without the consent 
of the offender, commute the punishment for any 
other punishment provided by this Code. 


55 . In every case in which sentence of trans- 
« . . portation for life shall have been pass- 

CommntatioB of*,., ^ 

■•ntenoe of trana- ed, the Govemmont of India, or the 
porution for life. Qoyemment of the place within which 

the offender shall have been sentenced may, without 
the consent of the offender, commute the punishment 
for imprisonment of either description for a term 
not exceeding fourteen years. 
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** Wbea any pemoD bM bi*«{i a«nt«no^ to pnnubmaat for an offanoa, tha 
GoTanior«Gener»l in Conncil or tin# Local Ooranitiietit (onfa, a. 17.) may, at 
any tima, witboat condition*, or upon any coiuiitious wbiob tba pariK>Q 
aentauoad mccepta, antpend tbtt aaocution of Uia acnteoca, or rarnii the whole or 
any part of the puniabmont to which he haa b<*en •ontenced," Cr P.C., a* 401. 
(Act X of 1872 *• 322 aa amended by Act XI of 1874 a. 34 Cl. 1.) Or may, 
“ without the conteui of the j>er»oii eeutenced, commute any one of the 
folloHiufr aeutencaa for any other mentioned after it, death, tninaportation, 
penal aervitude, rijjoroua impi iaonraont for a lertn not exceeding that to which 
ne might have been lenbMiced, aimple impriaonment fore like tenn, 6n©.’' 
(Cr.P C- •- 402 : cf Act X of 1872 a. 3:i2, para 3 and Act X VIII of 1865 rardooa 
i*. Reprievca.) 


Eumpeana and 
Americana to bo 


56 Whenever any person being an European or 

American is convicted of an offence 
punishable under this Code with trans- 
portation, the Court shall sentence 
oftranaportation. offeiidei* to peiuil servitudc, in- 

stead of transportation, according to the provisions 
of Act XXIV of 1855 : 


(The penal Servitude Act.) 

Provided that where an European or American 
offetider would, but for such act, be liable to be 
sentenced or ordered to be transported for a term 
exceeding ten years, but not for life, he shall be 
liable to be sentenced or ordered to be kept in penal 
servitude for such term exceeding six years as to the 
Court seems fit, but not for life. (Act XXVII of 
1870, 8. 3.) 

67. In calculating fractions of terms of punish- 

^ ment, transportation for life shall be 

ar'^niih- reckoned as equivalent to transport* 
ation for twenty years. 

5a In every case in which a sentence of trang. 

portation is passed, the offender, until 
to tnuu- he jg transported, shall be dealt with 

porUtton how to . * .* . , , 

b« dMit with on- m the same- manner as if sentenced to 
tiUr»iiiport»tion. rigorous imprisonment, and shall be 

held to have been undergoing his sentence of trans* 
portation during the term of his imprisonment. 
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Commentary. 

The place, or pl?»ce5, of transportation are to be appointed by the 
Governor-General, and directions for the removal of each convict are 
to be jjiven by the Local Government, unless in the case of a person 
already undergoing a previous sentence of transportation, Act IX of 
1882 Prisoners Act Amendment.) Tlie place of transportation is not 
to be specified by the Court passing the sentence. (Cr. P. C., s. 368 
of Act X of 1872, s. 319.) 


59 In every cfise in which an offender is pun- 

in what easel ishable with imprisonment for a term 
Iran spur tafion of scven voars 01 * upwai'ds, it shall be 

mfty be awarded ^ ^ . . 1 • i 

iDitoad of impri- Competent to the Court which sen- 
ioumeut tences such offender, instead of award- 

ing sentence of imprisonment, to sentence the 
offender to transportation for a term not less than 
seven years, and not exceeding tlie terra for which, 
by this Code, such offender is liable to imprisonment. 


Commentary. 

This section can only be applied wliere the particular offence for 
which the prisoner is transported is punishable with imprisonment 
for seven years or upwards. It is not competent to a Judge, where 
a prisoner is convicted of several offences, each punishable with a 
shorter term of imprisonment, but conjointly exceeding seven years, 
to add all the periods together, and then commute into transport- 
ation. (R. V. Prem Chund, Suth. Sp. Cr. 35 ; S.O. 2 ll.J. & P. 392 ; 
j R.j. & P. 34 ; see, also, R v. Mootkee, i Suth. Cr. i ; R. v. 
Shonaullah, 5 Suth. Cr, 44; R v. Gour Chunder, 8 Suth. Cr. 2.) 
Nor can the transportation awarded under this section exceed the im- 
prisonment for which the prisoner might have been sentenced, even 
though it would have been open to the Judge to award a longer 
period of transportation under the section appropriate to the crime. 
Therefore, where the particular crime is punishable by transport- 
ation for life, or ten years* imprisonment, if the Judge efoes not wish 
to inflict the extreme penalty, he cannot give more than ten years* 
transportation. (R. v. Rughoo, Suth. Sp. Cr. 3o;^3 R.J. & P. 54; 
4 R.jf. & P. 575.) 

Tile oorreot mode of proceeding is to lentenoe the offender to tmniport&tion, 
meotiouiug at the tame time thit under i. 59 of the Penal Code inch trani- 
, portation is awarded instead of impriionmeDt, simple or rigorous, as the ease 
may be.** (2Wym. Giro. 19.) 

Where an offence is punishable with imprisonment for a longer 
period than seven years and with fine, the Court cannot sentence 
to transportation and fine, and to further transportation in default of 
fine. The transportation is only authorised under s. 59, in lieu of 
imprisonment as a substantive punishment. Accordingly ; where a 
Court had sentenced a prisoner to nine years* transportation and a 
fine of Rs. 300, and in default of payment to further transportation 
for three years, the Madras High Court directed the Judge to pass a 
revised sentence as to the punishment to be inflicted in default of 
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payment (Kunhussa v. the Queen, $ Mad. 28). Quar^ what sentence 
could he pass T 

The power given by s. 50 can be exercised by any officer who ts 
authorised to inflict a punishment amounting to seven years* impri- 
sonment. But a Magistrate, who can oidy imprison for two years* 
cannot transport although the offence which he is trying is punish- 
able with imprisonment for a term of upwards of seven years’ impri- 
sonment, (Boodhova, im re 9 Suth. Cr. 6 ; c. s. 5 Wyrn. Cr. 20 ; R, 
V, Meriam, I B. L. R. A. Cr. 5 ; S.C. 10 Suth. Cr. 10.) 

60 In every case in which an offender is punish- 

s«ut«oc«m.yb6 able with imprisonment which may be 
(in ceruin ca»oi of either description, it shall be com- 

wboUy or partly petciit to tfio Oourt whicU sontences 
ngoroMorninpie. Rygij offender, to direct in the sentence 

that such imprisonment shall bo wholly rigorous, or 
that such imprisonment shall bo wholly simple, or 
that any part of such imprisonment shall be rigorous 
and the rest simple. 

Commentary. 

Offenders under the age of sixteen years, when sentenced to trans- 
portation or imprisonment for any offence m.iy, by order of the Court 
which has sentenced them, or of a Magistrate after sentence, be com- 
mitted to a reformatory, instead of to the crimin.'il gaol. (Act V of 1876, 
ss. 7 — 9. Reformatory Schools Act.) 

The period of imprisonment under the sentence of a Criminal 
Court is to be calculated from the date on which such sentence was 
passed. The period during which a sentence may be suspended* 
pending appeal, is not to be reckoned in calculating the term of 
imprisonment, if the appeal be rejected. (Sudder Court Rules* 
28lh April 186** ) 

The law takes no notice of fractions of a day ; and therefore at 
sentence of imprisonment given, suppose, on the 25th October, counts 
from the beginning of that day, that is from midnight of the 24th. 
A calendar month expires at midnight of the day in the next month 
numerically corresponding to that day from which it counts as having 
commenced. If there is no such day, then on the last day of the 
month. For instance, one month’s imprisonment given on the 28th 
February would expire at midnight on the 27th March. A sentence 
given on the 31st October would expire at midnight on the 30th 
November. But if it had been given on the 31st January, it would 
expire on the 28th February. Thus the prisoner sentenced to a 
calendar month’s imprisonment, will never be imprisoned for a 
greater number of days than there are in the month in which he 
was sentenced, and may be imprisoned a lesser number of da^s« 
The same rule applies in any greater number of months. (Migotti v, 
ColveH, 4 C. P. D. 233.) 

A sentence of imprisonment ought to commence from the time 

5 
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when sentence is passed, unless there is some lawful reason for 
ordering it to commence at some future period. Except as in the 
cases provided for by ss. 46, 47 & 48 (now ss. 35, 396, 397) of the 
Criminal Procedure Code, a Magistrate cannot authorise a sentence 
passed by him to take place at some future date ; nor, except as pro- 
vided by s. 421 (now s. 426) of the same Code, can a sentence which 
is to take place immediately, be suspended. (Krishnanand, in re 3 
B. L. R. A. Cr. 50; S. C. 12 Suth. Cr. 47 ; Suh Nomine Kishen 
Soonder.) 

** When any person is or has been sentenced to imprisonment by any Courts 
the L^l Government or (subject to its order and under its control) the Inspector- 
General of Jails may order his removal during the period prescribed for 
his imprisonment, from the jail or place in which he is^ confined to any other 
jail or place of imprisonment within the territories subject to the same Local 
Government,” (Act V of 1871, b. 80. Prisoners.) 

The power given by this section must be strictly observed ; and, 
therefore, if the order of removal is made by any other authority than 
the Local Government or the Inspector-General of Jails, or if the pri- 
soner is removed to any prison beyond the jurisdiction of the same 
Local Government, his detention will be illegal, and he will be entitled 
to his release. The subject was a good deal discussed in a case under 
the Mutiny Act, 20 Viet. c. 13. Under s. 40, the keeper of any prison is 
authorisccl to keep any military offender, on the delivery of an order 
in writing to him Irom the Officer Commanding the Regiment to which 
the offender belongs. Under s. 41 the Officer who commands the 
District is authorised, by an order in writing, to direct the removal of 
any prisoner under sentence of a Court Martial to be delivered over 
into military custody for the purpose of being removed to some other 
prison, or place, there to undergo the remainder of his sentence. 
Lieut. Allen was sentenced to four yeais" imprisonment, and con- 
signed to custody in the Agra Fort Afterwards the Officer Com- 
manding the District diiected that he should be removed to England 
to undergo the remainder of his sentence, but the order specified no 
place of custody. On his arrival in England he was placed in several 
prisons, and ultimately confined in the Queen's Prison, under an 
order from the Commandcr-in-Chief of the Forces. It was held that 
the keeper of the Queen’s Prison had no authority to detain him, 
since there was no order for his custody in that prison either under 
s. 40 or 41. (/n re Allen, 30 L. J. Q. B. 38 ; K. V, Mount, L. R. 

6 P. C. 305.) 

The order made under Act V of 1871, s. 30, should, ( conceive. 
Specify the place to which the removal is ordered. 

61 - In every case in which a person is convicted 

of an offence for which he is liable to 
forfeiture of all his property, the 
offender shall be incapable of acquir- 
ing any property, except for the benefit of Govern- 
ment, until he shall have undergone the punishment 
awarded, or the punishment to which it shall have 
been commuted, or until he shall have been pardoned. 
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Illustration, 

A, being convicted of waging war against the Government of India, 
b liable to forfeiture of all his property. After the sentence, and 
whilst the same is in force, A*s father dies, leaving an estate which, 
but for the forfeiture, would become the property of A, The estate 
becomes the property of Government. 

Commentary. 

The effect of this section is to combine, for the benefit of the 
Crown, the English doctrines of forfeiture and escheat. Forfeiture 
only took place in reference to property vested in the criminal at 
the lime. 

** Bat tho law of eschoat purtaed the matter atill farther. For the blood of 
the tenant being utterly corrupted and extinguished, it followed, not ouly that 
all that be then had should escheat from him, but also that he should bo ioca- 

S able of inberiliug anything for the future. This may farther iUastrat<e th# 
btinction between forfeiture and escheat. If, tbercfoio, a father were seii&ed 
in fee, and the ton committed troason and was attained, and then the father 
died, here tho land would escheat to lb© lord ; because the son, by tho oorru;^ 
tion of his blood, was incapable to bo heir, and there could bo no other heir 
during his life ; but nothing would be forfeited to the king, for tho son netor 
had any interest in the lands to forfeit.** (1 Steph. Com. 418 ) 

Under the above section the son would have taken the lands, but 
only for a second of time, in order to pass them on to the Crown. 

It may be necessary to observe that a party who labours under 
forfeiture, stands in the way of the descent of property to others 
just as if he were not subject to any such incapacity. 

And, therefore, according to English law, the attainder of an elder 
son would intercept the rights of a younger son, and of all other 
collateral relations, who could only take after him. If, therefore, he 
could not take for himself, and they could not take in consequence 
of his blocking up the way, the estate necessarily escheated. (l 
Sleph. Com. 420,) But it may well be questioned whether this 
would be the case with Hindus in Madras, where the sons take, not 
after, but along with, the father, as his co-heirs. It is to be observed, 
loo, that forfeiture under the Code has not the effect of corrupting 
the blood and extinguishing its power of transmitting inheritable 
rights. 'Fhe moment the sentence has expired, the stream of 
inheritance flows on unimpeded. It is only the personal rights of 
the convict which are transferred to Government, by a sort 
statutory conveyance, but I conceive that Government takes nothing 
which he could not have assigned away. And so it was by English 
law, that the attainder of the ancestor did not prevent the descent 
of an estate entailed upon his issue, because they claimed not from 
him, but by virtue of tnc previous gift to themselves as his children. 
(Williams, R. P. 49.) 

This question, as to the effect of a forfeiture for the crime of a 
father upon the rights of a son, arose for decision in the Bengal High 
Court in the case of a Zemindary, The estate had been foiteited lor 
rebellion under Act XXV of 1857, (Native Army; Forfeiture for 
Mutiny,) and was claimed for the son, on the death of the father, 
on the fipround that the father's rights only could be confiscated, and 
that un&r the law of the Mitakshara, by which the case was admit* 
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tedly governed, the son by birth became co-owner with his father, 
and his rights could not be affected by his father’s acts. The Cdurt, 
however, held that the father represented the whole estate, and that 
the Mitakshara law, by which each son has by birth a property in 
the paternal estate, is inconsistent with a custom according to which 
the estate was impartible and descended to the eldest son. Couch, 
C 3 . J said, 

“ The plaintifPa case in truth is that only the eldest son becomes a co-owner 
with his father, which is not the law of the Mitakshara. Either all the sons 
must become so, or none of them do, and the right of the eldest is only to 
inherit on his father’s death.” (Thakoor Kapilnauth ». The Government, 18- 
B.L.E 446,460; S.C. 22 Suth. 17,21.) 

It would be impossible within the limits of a note in a treatise on 
criminal law to aiscuss the soundness of a decision which opens up 
so large a question on one of the nicest points of the law of inherit- 
ance. I may, however, call attention to the remarks of the Privy 
Council in the Shivagunga case, (Katama Natchiar v, R^ah of 
Shivagunga, p M.I A, 589, 610 S.C. 2 Suth. P.C. 31) ; to a Bengal 
case under Mitakshara law. (Ram Narain Singh v. Pertum Singh, xi 
B.L.R. 397 ; S.C. 20 Suth. 189,) and to the following Madras cases, 
all of which assume that notwithstanding the impartibility of a 
Zemindary it still retains the quality and incidents of joint family 
property. (1 Sel. Dec. 284; Enoogunty v. Vencata Neeladry, 3 
Knapp. 27; Mad. Dec. 51 of 1849; 5^ of 1861 ; 69 of 1861 ; 19 of 
1862; Subbarayulu v. Rama Reddi, i Mad. H.C. 141 ; Malavaraya 
V. Oppayi, id 349; Chentalapati v. Zemindar of Vizianagram, 2 Mad. 
H.C. 128; Muttu Viran v, Katama Natchiar, 4 Mad. H.C.. 471. 
Mayne H. Law, § 293—295.) 

In cases where the crime does not specifically carry with it a 
forfeiture, there may be an express declaration of forfeiture by the 
Court under the succeeding section. This declaration must, 1 
imagine, form part ol the sentence, and be made at the time it is 
announced. 


Forfeiture of 
property in re- 
spect of offenders 
punishable with 
death, transport- 
ation, or imprison- 
ment. 


62 - Whenever any person is convicted of an 

offence punishable with death, the 
Court may adjudge that all his pro- 
perty, moveable and immoveable, shall 
be forfeited to Government; and when- 
ever any person shall be convicted 
of any offence for which he shall be transported, 
or sentenced to imprisonment for a term of seven 
years or upwards, the Court may adjudge that the 
rents and profits of all bis moveable and immoveable 
estate dunng the period of his transportation or im- 
prisonment shall be forfeited to Government, subject 
to such provision for his family and dependents as 
the Government may think fit to allow otiring snoh 
{Mriod. 
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63. Where no earn is expressed to which a fine 

may extend, the amount of fine to 
ABooBt of fina. which the ofienderis liableis unlimited, 

but shall not be exceBsive. 

Commeatary. 

Sections 545 and 546 of the Criminal Code, provide as follows : 

Whenever under any law in force being a Criminal Court 
imposes a fine, or confirms in appeal revision or otherwise, a sentence 
of nne, or a sentence of which fine forms a part, the Court may, when 
passing judgment, order the whole or any part of the fine recovered 
lobe appliM — fa) in defraying expenses properly incurred in the 
prosecution ; (b) in compensation for the injury caused by the offence 
committed, where substantial compensation is, in the opinion of the 
Court, recoverable by C'ivil Suits* If the fine is imposed in a case 
which is subject to appeal, no such payment shall be made before the 
period allowed for presenting the appeal has elapsed, or, if an appeal 
DC presented, before the decision of the appeal. 

At the time of awarding compensation in any subsequent Civil 
Suit relating to the same matter, the Court shall take into account any 
sum paid or recovered as compensation under s. 545.'* 

When, upon the conviction of some prisoners for stealing bullocks, 
the Judge ordered the fine imposed upon them to be paid over to one 
of the witnesses as compensation for his having had to return to the 
prosecutor the bullocks which he had purchased, the order was held 
to be bad. The sale to the witness was not “ the offence complained 
of*' within the meaning of the Section 308 of the Act X of 187a (7 Mad. 
H. C. Appx. xiii S.C. Weir, 332, second edition.) 

Where two persons were jointly charged in respect of a theft of 
tome bullocks, and it appeared that the first prisoner had stolen the 
bullocks, and had sold them to the second prisoner, who had bought 
without a guilty knowledge, and was therefore acauitted, but was 
deprived of his purchase; it was held by the Madras High Court, 
that the loss to suffered by the second prisoner was not a loss 
resulting from the theft, which could be compensated under s. 44 ol 
the Cr. P.C. as originally framed. (4 Mad. H.C. Appx. xxviii S.C, 
Weir 331, second edition.) Nor, it seems, would such a case coma 
within the meaning of the amended section. The injury suffered by 
the purchaser would arise, not from the theft, but from his own ac| 
ifi buying from one who was not the owner of the property he sold* 

Under this section it is competent to a Magistrate to award the 
whole, or any part, of a fine imposed upon a Police Officer as compen* 
sation to the prosecutor, notwithstanding the provision contained in 
a. 13 , ActXXIV of 1859, (Madras Police) that fines imposed upon 
Police Officers for misconduct shall be credited to the Police Super* 
annuation Fund. (Uules of the Sudder Court, 28th April 1862,) 

Where the Penal Code provides that an offender shall be ptmlshed 
with imprisonment, and shall also be liable to fine, it is necessary 
^t the sentence should include some period of imprisonment, if only 
a moment. Where, under such sections, a fine only was imposecC 
the Court annulled the sentence as being illegal, directed the nne to 
he returned, and ordered the Lower Court to pass a new senteocei 
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of which imprisonment should be either the whole or a part. {R. 9 
Chcnviowa, 1 Bom. H. C. 4 ; R. v, Rama^ ib, 34; R. v, Buheeijee,. ib^ 
39; 4 Mad. H.C. Appx. xviii.) 

every case of an offence punishable with 
imprisonment as well as fine, in which 
in de- the offender is sentenced to a fine, 
payment or without imprison- 

ment, and in every case of an offence 
punishable with fine only, in which the offender is 
sentenced to a fine. (Act VIII of 1882, s, 2,) it shall 
be competent to the Court which sentences such 
offender to direct by the sentence that, in default of 
payment of the fine, the offender shall suffer im- 
prisonment for a certain term, which imprisonment 
shall be in excess of any other imprisonment to 
which he may have been sentenced, or to which he 
may be liable under a commutation of a sentence. 

Commentary. 

This section, read with s. 309 of the Cr. P.C., does not render it 
imperative to record a sentence of imprisonment in default of pay- 
ment of fine. (Mad. H.C. Rul., 7th Dec. 1866; Mad. H.C, Rul., 5th 
April 1870, Weir, 9, 1st edition, 14, 2nd edition,) 

This section only applies to convictions under the Penal Code, 
Therefore, where a Mag-istrate indicted a fine under s. 48 of Act 
XXIV of 1859, (Police) and then, as an alternative, imposed a term 
of imprisonment under this section, the Madras High Court quashed 
the convictions. The}' held that under Act XXIV of 1859, s. 48, he 
had to elect between fine and imprisonment, and if he preferred the 
former punishment, he could only enforce it in the manner laid 
down by Act V of 1865, (Police; Mad. Act.) (3 Mad H.C. Appx, 
ix, S.C. Weir, 8, ist edition, p. 14, 2nd edition ; 7 Mad. H.C. Appx, 
xxii, S. Cm Weir, 380, ist edition, pp. 557-559, 2nd edition. (See also 
note to s. 70 ^ost.) And so it was decided under a local Act (III of 
1864, Abkan ; Mad. Act) which provided fines only for violation of 
its provisions, and gave a special procedure for levying them. (6 Mad. 

' H.C. Appx. xl, S.C., Weir, 332, ist edition, p. 464, 2nd edition.) 

But imprisonment cannot be inflicted, in lieu of fine, under any 
Local Law, passed prior to i868. (Mad. H.C. Rul, 24th April 1873, 
S.C., Weir, 10, ist edition, p. 14, and editfon.) 

65. The term for which the Court directs the 

offender to be imprisoned in default 
of payment of a fine, shall not exceed 
one-fourth of the term of imprison* 
ment which is the maximum fixed for 
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^ tile offence, if the offence be punish> 

M Sm. ' able with imprisonment as well as ' 

Gommentarj* 

^ ** The Coart of any Magittiute may award tach term of impriaomiient in 

$ default of payment of fine at it authorited bv law ia otto of taoh default : 

' Provided tha| the term it not in e«oeet of the Magittrate't powert under thle 
i Code ; 

I “ Provided alto, that in no cate decided by a Magttirate, where imprUonment 
I ehall have been awarded at part of the subttantifo tentenco, thall the period Cif 
imprieoninent awarded in default of payment of the fin* exceed one*fomth of 
the period of impritonment which such Magittrate ia competent to infUot M 
pontabment for ^e offence, otherwite than at impritonment in default of pay- 
ment of fine.” (Or. P. C., a S3.) 

This section has been explained by the Hitih Court of Madras as 
follows 

‘‘ If impritonment and fine, and farther impriaonraont iu default of payment 
of the fine it the tentence, the impri»ontn<*ut in default cannot exceed one* 
fourth of the period of imprisonment which tho Magittrato U competent tO 
inilici for the offence. Kut if tho aruitence is only, tho imprisonmont in 
defanlt of payment may lie the whole jieriod of impritonment which the 
H^ictrate is competent to inflict fur the offence.” (K. v. Muhammad, I Mad. 

I 66 . The imprisonmoQt which the Court impose 
f in default of payment of a fine, may 

De.cripUon of be of auv description to which the 

impnBonnient for i i j 

•ueb default Offender might have been sentenced 

for the offence. 

67 . If the offence bo punishable with fine only, 

the imprisonment which the Court 
imposes in default of payment of the 
bait ia payment fine shall be simple, (Act VIII of 1882, 
o«eo»’ u'paii^*. 8. 3,) and the term for which the Court 
^le with fine ^irects the offender to be imprisoned, 

in default of payment of fine, shall not 
exceed the following scale, that is to say, for any 
term not exceeding two months when the amount of 
the fine shall not exceed fifty Rupees, and for any 
term not exceeding four months when the amount 
shall not exceed one hundred Rupees, and for any 
term not exceeding six months in any other cases. 

Commentary. 

In such case the imprisonment awarded in default of payment 
must be simple^ not rigorous. (R. v. Santu, 5 Bora. H.C.C.C. 4$.) 
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The imprisonment which is im- 
posed in default of payment of a fine 
tte shall terminate, whenever that fine is 

either paid, or levied, by process of law. 

69 If, before the expiration of the term of impri- 

Termination of sonment fixed iu default of payment, 
aacb impri Bon. such a proportion of the fine be paid, OF 

ment levied, that the term of imprisonment, 

tionai partof fae. goffered in default of payment, is not 

less than proportional to the part of the fine still 
unpaid, the imprisonment shall terminate. 

Illustration, 


A is sentenced to a fine of one hundred Rupees, and to four 
months* imprisonment in default of payment. Here, if seventy-five 
Rupees of the fine be paid or levied before the expiration of one 
month of the imprisonment, A will be discharged as soon as the first 
month has expired. If seventy-five Rupees be paid or levied at the 
time of the expiration of the first month, or at any later time while 
A continues in imprisonment, A will be immediately discharged. If 
fifty Rupees of the fine be paid or levied before the expiration of two 
months of the imprisonment, A will be discharged as soon as the 
two months are completed. If fifty Rupees be paid or levied at the 
time of the expiration of those two months, or at any later time while 
A continues in imprisonment, A will be immediately discharged. 


Pine may ^ 
levied within six 
years or at any 
time dating the 
terra of imprison- 
ment. 


70 . The fine, or any part thereof which remains 

unpaid, may be levied at any time 
within six years after the passing of 
the sentence, and if, under the sen- 
tence, the offender be liable to impri- 
sonment for a longer period than six 
years, then at any time previous to the expiration of 

that period ; and the death of the 
offender does not discharge from the 
liability any property which would, 
after his death, be legally liable for 
his debts. 


Death of offend- 
er not to dis- 
charge his pro- 
perty from liabi- 


Commentary. 

1 1 has been ruled by the High Court of Bengal that s. 70 refers 
exclusively to cases which have oeen dealt with under the Code, and 
that fines, inflicted for offences punishable under other special and 
local laws, are not within the provisions of that section, unless its 
operation be specially extended thereto. (5 R. J* & P. 213.) 
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The imprisonment which the Court is authorised to impose in dc- 
fauU of payment is intended as a punishment for non-paraent, not 
as a satisfaction and discharge of the amount due. The object of ss. 
64 — 70 is explained by the authors of the Code, as quotra in the 
Commissioners' Second Report, 1847, § 487. 

Fines are to be enforced by the issue of a warrant for the levy of 
the amount, by distress and sale of any moveable property belonging 
to the offender. Such warrant may be executed within the jurisdic- 
tion of the Court that issued it, and it shall authorise the distress and 
sale of any moveable property belonging to the offender, without the 
jurisdiction of said Court, when indorsed by the District Magistrate 
or Chief Presidency Magistrate within, the local limits of whose 
furisdiclion of the District in which such property is situated. (Cr, 
P, C., ss. 386, 387). Immoveable property can not,be made liable for 
the payment of a fine. (R. r. Lallu, 5 Bom. H.C. C.C. 63,) 

This mode of levying the fine may be adopted, even though the 
offender has undergone the full term of imprisonment to which ne has 

en sentenced in default of payment of the fine. (5 R.J. &: P. no.) 

71 . Where anything which is an offence is made 

up of parts, any of which parts is 
itself an offence, the offender shall not 
be punished with the punishment of 
more than one of such bis offences 
unless it be so expressly provided. 

“ Where anything is an offence falling within two 
or more separate definitions of any law in force for 
the time being by which offences are defined or 
punished, or 

“ where several acts, of which one or more than 
one would by itself or themselves constitute an 
offence, constitute, when combined, a different 
offence, 

“ the offender shall not be punished with a more 
severe punishment than the Uourt which tries him 
could award for any one of such offences.” (Ax;t 
VIII of 1882. 8. 4. 

Illusirations, 

(«) A g^ves Z fifty strokes with a stick. Here A may have com- 
mitted the offence of voluntarily causing hurt to Z by the whole beat- 
ing, and al^ by each of the blows which make the whole beating up. 
If A were liable to punishment for every blow he might be imprisoned 
for fifw years, one tor each blow. Butne is liable only to one punish- 
ment u>r the whde beating. 


6 
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(6) But if, while A is beatings Z, Y interferes, and A intentionally 
strikes Y, here, as the blow given to Y is no part of the act whereby 
A voluntarily causes hurt to Z, A is liable to one punishment for 
voluntarily causing hurt to Z, and to another for the blow given to Y. 

Commentary. 

Where, however, a person is convicted at the same time of two or 
more offences punishaole under the same or different sections of the 
Penal Code, he may be sentenced to several penalties on each, “such 
penalties, when consisting of imprisonment or transportation, to com- 
mence the one after the expiration of the other, in such order as the 
Court may direct. It shall not be necessary for the Court, by reason 
only of the aggregate punishment for the several offences being in 
excess of the punishment which such Court is competent to inflict on 
conviction of a single offence, to send the offender for trial before a 
higher Court. Provided that in no case shall the person be sentenced to 
imprisonment for a longer period than 14 years; provided, also, that 
if the case be fried by ^ Magistrate, (other than a Magistrate acting 
under s. 34) the punishment shall not in the aggregate exceed twice the 
extent of the punishment which such Magistrate is by his ordinary 
jurisdiction competent to inflict.’* (Cr. P. C., s. 35.) The limits fixed 
oy this section refer to sentences passed simultaneously, or upon 
cnaiges which are tried simultaneously. They do not apply to cases 
of offences committed by persons who are alrea^ undergoing sen- 
tence of imprisonment; (K. v. Puban, 3 Wym. Cr. 5, S C. 7 Suth. 
Cr, I.) nor to separate but successive trials of the same person for 
distinct offences {Daulaiia in re., 3 All. 305.) 

As to cases where whipping is permitted, see notes to Act VI of 
1864, ss. 1, 2 8c 8. (Whipping.) 

Where accumulated punishment is given under s. 35, of the Cr. P, 
C.» separate sentences should always be given in the manner therein 
prescribed, otherwise in the event of an appeal, and a reversal of the 
conviction in one or more of the separate cases, it would be impossible 
to determine to what portion of the aggregate imprisonment the 
prisoners still remained liable, (4 Mad. H. C. Appx. xxvii.) 

See also as to sentences on escaped convicts and prisoners already 
under sentence. (Cr.P.C., ss 396—398.) 

I. If in one set of facts so connected together as to form the same 
transaction more offences than one are committed by the same per- 
son, he may be charged with and tried at one trial for every such 
offence. 

II. If the acts alleged constitute an offence falling within two or 
more separate definitions of any law, in force for the time being, by 
which offences are defined or punished, the person accused of them 
may be charged with and tried at one trial for each of such offences. 

III. If several acts, of which one or more than one would by itself 
or themselves constitute an offence, constitute when combined a 
different offence, the person accused of them may be charged with 
and tried at one trial lor the offence constituted by such Acts when 
combined, or for any offence constituted by any one, or more of such 
Acts. Nothing contained in this Secdon snail affect the Indian 
Penal Code, Section 71 (Crim. Pro. C. S. 
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This section combined with s. 71 of the Penal Code seems to 
reproduce the provisions of the former Criminal Procedure Code (Act 
X of 1872,) s. 454. The omission of all those references to punishment 
in the section itself, and in the illustrations, which were contained in 
the repealed s 454, show’s that it is to be treated merely as containing 
rules for criminal pleading and procedure, and that the rules as to 
assessment of punishment must be sought for in s. 71 of the Penal 
Code, as amenaed by Act VI 11 of 1882, and in the Crim. Pro. Code, 
s. 35, a«/f pp. 34*42. 

The result of both sections seems to me to be as follows : — 

First. — Where the repetition of several offences constitutes one 
offence of exactly the same character, all the instances taken together 
can only be treated as making up one offence, though the greater or 
lesser number of the instances may add to or diminisn the heinousness 
of the offence. For example, a number of blows following upon each 
other only constitute one beating, s. 71. ill. (a). A number of lies in 
a continuous deposition only constitute one piece of false evidence, 
though the same lie in tw'O depositions would be indictable and punish- 
able separately as two distinct offences. (Castro t>. The Queen, L, R., 
6 App. 229.) 

Secondly. — When a single transaction or connected series of events, 
gives rise to several offences of a different character, or to several 
offences of the same character affecting different persons, each such 
offence is separately indictable and punishable. For example, a man 
beats two people in the same crowd s. 71. ill. [b) ; or forms part of an 
unlawful assembly, and while acting with it wounds one person, and 
resists a public servant in the execution of his duty (Act X of 1872, 
s. 454, ill. (a) if). Act X of 1882, s. 235. ill. (a) {^) ; or brings a false 
charge against another, and at the trial gives false evidence in support 
of the charge (Act X of 1872, s. 4^4, ill (d), (Act X of 1882, s. 235. ill, 
{/) R. V. Abdool Azeez, 7 Suth. Cr. 59.) Under the repealed section 
454 the Calcutta High Court doubted whether a prisoner could be 
convicted on separate charges under ss. 147 and 324 of rioting 
and wounding another in the course of the riot, and decided that in 
any case ihi^urkishment must not exceed that for the graver offence 
{Empress V. yubdurt 6 Cal. 718,) It may be doubted, however, whether 
thi« decision is sustainable cither under the old or the new law. 
The riot and the wounding were certainly not a single act falling 
within two separate definitions under cl. 2 of s. 454 ; nor did the two 
together form a combined offence under either of the sections on which 
the indictment was framed. 

Thirdly. — Where the same facts will make out one or other of dif- 
ferent offences, the indictment may, and ought to, charge each such 
offence so as to meet every possiole view of the case. But only one 
offence has been committed, and the punishment must not exceed 
that applicable to the graver offence (s. 71. cl. 2.) 

Accordingly in Bomb^ it was held that a prisoner could not be at 
the same time punbhed lor committing an offence by fire, with intent 
to destroy a warehouse, under s. 436, *and for the offence of mischief 
by fire with the intent to cause damage to property above the value 
01 Rupees too under s, 435. The Court said : — 

6 in 



44 


CUMULATIVE SENTENCES. 


[Chap, m, 


** In tome Eogliih cases one act» or set of acts, of the accused person has been 
held pnoishable under two different Statutes, and a double conviction and 
•enteooe have been sustained. In such cases the intention of the Legislature is 
to guard two interests of dijGforeut species, and to prevent a person, who has 
offended against both, from escaping with a penalty provided tor the defence of 
one only. The present is not such a case, ^e intention of the aconsed was 
solely to do one act, ms., to set fire to a warehouse ; and the circumstance that 
the same act also answers to the definition of another and subordinate offence 
does not render him liable to an additional punishment for it. Sach a case 
seems to be contemplated by s. 454 of the Criminal Procedure Code, (Act X of 
1872) paragraph II. It is a general role that when, in the same Penal Statute, 
there are two clauses applicable to the same act of an accused, the punishments 
are not to bo regarded as cumulative unless it be so expressly provided.** 
B. V. Dod Basaya, 11 Bom. H.C. 13. Empress, v. Banni, 2 All. 349.) 

Fourthly . — Sometimes .'ll! act, which is itself an offence, becomes 
either a different offence, or an aggravated form of the same offence 
when combined with other facts, either in themselves innocent or 
criminal. Here also it may be proper not only to charge the offender 
witli the compound offence but with the minor offences of which it is 
made up. But if the compound offence is made out, no punishment 
can be awarded beyond that which can be given in respect of it. 
For instance, upon the same facts a man may be charged for using 
criminal force under s. 352, and under s. 152 for the same force 
against a public servant. But, though convicted on both charges, 
he could not receive a higher punishment than that which is provided 
by the latter section. So the offence which is punishable under 
s. 460 is made up of separate offences punishable under ss. 456, 304 
and 325. But altnough the indictment should contain charges under 
all these sections, if the complete offence is made out the punishment 
should be inflicted under, or at all events should not exceed that 
awarded by, s. 460. In the illustration (m) to Crim. P. C. s. 235, 
cl. Ill, the case is put of a person committing robbery on B, and, in 
doing so, voluntarily causing hurt to him. Here the hurt constitutes 
the dement of force which changes theft into robbery. Under the 
same clause of the old Section 454 (Act X of 1872) two further illus- 
trations (n) and (p) were given, in which the cases were put of a 
person breaking into a house to commit adultery, and then com- 
mitting the adultery ; or enticing away a married woman, and then 
committing adultery with her. In each case it was laid down that 
though separate charges and convictions might be had, the punish- 
ment could not exceed that which might be inflicted for the graver 
offence. Possibly, as regards the second illustration, the a£iltery 
mi^ht be considered only an aggravation or a completed form of the 
enticing. It is evident, as to the former case, that the adultery was 
wholly independent of and distinct from the house-breaking, and did 
not in combination with the house-breaking, form any new offence 
known to the law. These illustrations haveb^n omitted in the new 
section. In conformity with them, however, it had been decided in 
Madras that a person convicted and punished under s. 369, for 
abducting a child with intent dishonestly to take moveable property, 
could not be separately punished under s. 379 for the actual thm 
which was coiitemplatra oy the abduction (Noujan, iit tv, 7 Mad. 
H.C. 375). Simiw decisions were given in Allahabad and 
where the charges were of enterin]^ open nropeity to commit mischief, 
and of actuidly commktb^ the ntfsenief (ss. 425, 441, Bmprmtm. Budh 
Bingk, 2 Ail. 101) I of hottse»bnBddng by n^t with intent lo o — wait 
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theft, and of theft in the house (ss. 457, 380. R. v, Tukaya, i Bom. 
214 ; Empress v. Ajudhia, 2 All. 644.) I n the latter of the two AUaha* 
bad cases the Court seemed to think it necessary to enter a formal 
acquittal upon the minor charge (s. 380) in order to inflict a full 
punishment upon the graver one. 

It may be well to append the following decisions as to cumulative 
punishment under the Code of 1861, though they arc not all recon- 
cilable with each other, and are not direct authorities upon the con- 
struction of the present Code. 

Where the offences with which a prisoner is charged are |)arts of 
the same continuous transaction, as, for instance, house-breaking and 
theft, it fuis been ruled by all the High Courts that the offender 
cannot be punished for both separately, but should be sentenced 
under s 454 or 457 as the case might be. (Rulings of the Madras 
High Court, 1862 and *863; R p. Fonaokoch, 2 Suth. Cr, 63; R. 
». Chytiin, 5 Suth. Cr. 49; Jogecn v. Nobo, 6 Suth, Cr. 48; R. v. 
Arjoon, i Bom. H. C. 87 : but see, con fra, R. v. Genu, 5 Bom. H. C. 
C.C. 83 ; R. V, Anvarkhan, 9 Bom. H.C. 172.) 


.Similarly, it has been decided that cumulative sentences cannot be 
given on charges of posscs.sing stolen property under s. 41 1, and of 
voluntarily concealingjthe same property under s. 414; (Huribuns Lall 

V. The Queen, 4 R.J. ^ P. 122; 4 Mad. H.C. Appx. xiv, S.C., Weir, 
105, 1st edition ; p. 180, 2nd edition) of theft under s. 379, or criminal 
breach of trust under s. 409, and of receiving or retaining the same 
property under s. 41 1 j (R. v. Sreemunt, 2 Suth. Cr. 63, S. C. 4 R.J, 
& P. 563 j R, V, Sceb Churn, 1 1 Suth. Cr. 12 ; R. v. Sheikh Mudun, 
I Suth. Cr. 27 ; R. v. Shunkr, 2 N.W.P. 312) ; of culpable homicide, 
and of being a member of the unlawful assembly by which the homicide 
was committed ; (R. v. Rubceollah, 3 Wym. Cr. 9, S. C. 7 Suth. Cr. 
13) ; of using forged documents under s. 471, and of having them in 
possession with intent louse them under s.474, (R. v. Nuzur All, 6 N. 

W. P. 39);of kidnapping under s. 363, and ^ restraint in order to 
kidnap under s. 346, (R. Mungroo, 6 N.W.P. 293) ; of kidnappit^, 
and 0! intent to marry forcibly under s. 366 ; (R. v. Isree, 7 Suth. Cr. 
56) ; of kidnapping, and of intent to steal from a child under ten years 

under s. 3^ (R. v, Shama, 8 Suth. Cr. 35) ; of criminal inti- 
mioation, with a threat of causing the death of a person under s, 506, 
and of criminal intimidation by posting up an anonymous communi- 
cation against the tame person under s. 507. (R v, 2 ora, 4 Elom. H. 
C. Cr. 12.) So, also, where a particular section provides for the union 
of several criminal acts, grievous hurt committed in the act ot 
house-breaking under s. 460, the prisoner ought to be indicted under 
it, and not Cor the separate offences of house-breaking and causing 
hurt under &s. 257 and 324. (R. v. Lukhun, 4 R.J. S P. 360.) 


On the ^me principle, where a Joint Magistrate had passed a sen- 
tence against a prisoner on a charge of enticing away a married 
woman, and the Session Judge directed him to commit the prisoner 
for adultery, the Madras H^h Court ruled that the original sentence 
diould have be^ at once annulled. There should not be two trials 
a^ two convictions befon two separate tribunals on the same coUec- 
tioR of focts, the requisite intentfon In the one case being the sub* 
sUntive delict in the other, (5 Ma^ H,(I Appx. xyil.) 



46 


ALTBBNATrVB OONVIOTION. 


[Chap, m. 


Where, however, a prisoner was charged with cutting down, and 
carrying away, a tree, the Bombay Court held that he mi^ht be pun- 
ished on separate charges for mischief and theft, as the mischief was 
complete before the theft could have commenced. (R. v, Narayan 
2 Bom. H,C. 416. Sed qucsre ?) In the following cases a double 
conviction for theft and mischief was held illegal ; Bichuk v. Auhuck, 
6 Suth. Cr. 5; R. v. Sahrae, 8 Suth. Cr. 31. And so it has been 
laid down, that the offence of rioting, armed with deadly weapons, 
under s. 148, is different from that of stabbing a person on whose 
premises the riot takes place, under s. 324 ; (R. v. Callachand, 7 Suth. 
Cr. 60 ; S.C. 3 Wym. tr. 34 ; R. v. Dina Sheikh, 10 Suth. Cr. 63 ; 
R V. Hurgobind, 3 N.W.P. 174; Empress v. Ram Adhin, 2 All. 
139) ; that the offence of kidnapping under s. 463 is distinct from 
that of selling a minor for the purpose of prostitution under s. 372, 
(R. V. Doorga Doss, 7 Suth. Cr. 104; S.C. 3 Wym. Cr. 37); 
and that the offence of concealing property in order to fabricate 
false evidence under s. 193 is different from that of concealing the 
same property, knowing it to be stolen under s. 414, (Empress v. 
Rameshar, i All. 379) and that separate sentences may be passed for 
each offence. 

For the purpose of confirmation or appeal, aggregate sentences 
passed in case of convictions for several offences at one trial shall be 
deemed to be a single sentence (Crim P. C, s. 35. R. v. Gulam, 
12 Bom. H. C. 147). An appeal may be brought against any sentence 
referred to in s. 413 or s. 414 of the Crim. P. C. by which any two or 
more of the punishments therein mentioned are combined, but no 
sentence which would not otherwise be liable to appeal shall be 
appealable merely on the ground that the person convicted is 
ordered to find security to keep the peace ; and a sentence of im- 
prisonment in default of payment of fine is not a sentence by which 
two or more punishments are combined. (Crim. P. C. s. 415). 

On the other hand, a Magistrate is not authorised to split up an 
offence, so as to give himself a jurisdiction over the parts whicn he 
would not have had over the whole, and thus to deprive the offender 
of his appeal. (Empress v, Abdool Karim, 4 Cal. 18.) 

72 In all cases in which judgment is given that 

a person is guilty of one of several 
_ ofFences specified in the judgment, but 
A « « « that it is doubtful of which of these 
offences he is guilty, the offender shall 
be punished for the offence for which 
the lowest punishment is provided, if 
the same punishment is not provided for all. 

Commentary. 

This section points to a difficulty which has hitherto been without 
remedy. An indictment may contain several counts, each charging 
a distinct offence ; Itn* instance, a simple assault, and assault with 
intent to wound, and an assault with intent to rape. In strict lo^ic, 
no conviction ought to take place until the veraict can state which 
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of the offences was perpetrated, and if it cannot be stated which of 
them, then it cannot be alleged with certainty that any one of them 
in particular was committed, and if so, there ought to be an 
acquittal. Juries always get out of the difficulty by returning a 
general verdict of guilty, which they are told they may do, if tney 
are of opinion that any offence charged in the indictment has been 
accomplished, and they cannot be asked to state which was effected. 
Now, however, a Judge will be authorised to find that the prisoner 
is guilty upon some one, but he is doubtful upon which, of the counts, 
and the sentence will then be given as if the prisoner had been con- 
victed on the least aggravated charge. 

It will be observed that to authorise a conviction under this 
section, the doubt must be as to which of the offences the accused 
has committed, not whether he has committed either. As the Com- 
missioners observe (Second Report, 1847, § 527.) 

“ But it is be remembered thttt., according t4) the Bupposition, the main 
facta which conatitule the corpus delicti are proved, and that the doubt relates 
to some incidental point, which ia of a quality important only aa determin- 
ing whether the unenoe falls technically under one deHiguatioa or another; 
as for example, where a man is charged with thoft^ but a doubt is raised by the 
evidence whether the party had not the pro{)erty m trust.” (B. v, Jamurha, 

7 N.W.P. 137.) 

In Bengal, and latterly in Madras, it has been held, that where a 
prisoner has made two contradictory statements, and there is no 
counter-balancing evidence to sliow wtiicli of them w’as false, he may 
be convicted upon an alternative finding that he gave false evidence 
in one or other of the two statements. (R v. Ml. Zamiran, B.L.R, 
Sup. 521, S.C., 6 Sulh. Cr. 65 ; R. v. Mahomed Hoomayoon. 13 B.L.R, 
324; S.C., 21 Suth. Cr. 72; Palany Chetty, in re 4 Mai H.C. 51; 

S .C. Weir, ist edition, p. 45, 2nd edition, p. 67; R. v. Gonowri, 22 
Suth. Cr. 2.) 

Bui it must appear necessarily upon the face of the depositions or 
from other evidence, that one or other of the two statements was 
false, and was known to be false. (R, v, Nomal, 4 B.L.R. A. Cr. 9; 
S.C., 12 Sulh Cr. 69; R. V. Motikhowa, 3 B.L.R, A, Cr. 36 ; S.C,. 
12 Sulh. Cr. 31.) 

/ Sec Cr. P.C., s. 230 as to the indictment, where the nature of the 
crime is doubtful. 

73 Whenever any person is convicted of an 
8oiH»ry confiiw. offence for which under this Code the 

Court has power to sentence him to 
rigorous imprisonment, the Court may, by its sen- 
tence, order that the offender shall be kept in soli- 
tary confinement for any portion or portions of the 
imprisonment to which he is sentenced, not exoeed- 
ing three months in the whole, according to the fol- 
lowing scale, that is to say — 

A time not exceeding one month, if the term of 
imprisonment shall not exceed six memths. 
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A time not exceeding two months, if the term of 
imprisonment shall exceed six months and shall not 
exceed one year. (Act VIII of 1882, s. 6.) 

A time not exceeding three months, if the term 
' of imprisonment shall exceed one year. 

74. In executing a sentence of solitary confine* 

Limit of fouury ment, such Confinement shall in no 
conBoement. case exceed fourteen days at a time, 
with intervals between the periods of solitary con- 
finement of not less duration than such period ; and 
when the imprisonment awarded shall exceed three 
months, the solitary confinement shall not exceed 
seven days in any one month of the whole imprison- 
ment awarded, with intervals between the periods 
of solitary confinement of not less duration than 
such periods. 

Commentary. 

jly, where a prisoner had been sentenced to imprisonment 
for a year ana a day, of which three months were to be passed in 
solitary confinement, the Madras High Court reduced the solitary 
confinement to a period of 84 days. (15th Dec. 1879; S.C., Weir, ist 
edition Sup. I, 2nd edition, p. 15. 


76. Whoever, having been convicted of an offence 

punishable under Chapter XII or 
Chapter XVII of this Code with im- 
Siet » prerioM prisonment of either description for a 

con?iotioa» of an * r ^ t 1 n 

term of three years or upwards, shall 
be guilty of any offence punishable 
under either of those Chapters with 
imprisonment of either description for a term of 
three years or upwards, shall be subject for every 
such subsequent offence to transportation for life, or 
to double the amount of punishment to which he 
would otherwise have been liable for the same; 
provided that he shall not in any case be liable to 
imprisonment for a term exceeding ten years. 


The Ben|ral Hi|[h Court holds that the previous offence must have 
been committed since the Penal Code came into operation, so as to 
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have been punishable under it Therefore, a previous conviction for 
theft committed in i860 was held not to authorise increased punish- 
ment under 5,75. (5 R J- & P- 152; R* Hurpaul, 4 Suth. Cr. 9; 
FL V. Pubon, 5 Suth. Cr. 66; S C., i Wym. Cr 60.) A contrary ruling 
has been given by the Madras High Court, (ist Aug. 1864*) But 
considering the definition of the word “ offence** in s. 40 of the Penal 
Code, as interpreted subsequently by Acts IV of 1867, (defining 

offence’*), and XXVII of 1870, (Penal Code Amendment) the view 
taken by the Bengal High Court seems to me to be preferable. Nor 
can the enhanced punishment be awarded, where the offence subse- 
quently committed is merely an attempt to commit an offence 
punishable under Chapter Xll or XVII, or an abetment of such 
an offence. (Ruling of Mad. H. C. 186400 s. 75, see Weir, ii — 17. 
1st edition : pp. 16-23 ; 2nd edition. Empress v. Nana, 5 Bom, 140 ; 
Empress v. Ram Dayal. 3 All. 773.) It has also been decided in 
Bengal that the subsequent offence must be one committed after re- 
lease from prison upon the previous conviction ; the liability to 
enhanced punishment for the second offence being “ on the ground 
that the sentence already borne has had no effect in preventing a re- 
petition of crime, and has been, therefore, insufficient as a warning.** 
Therefore, where a prisoner committed several offences, which were 
made the subject of several trials, the last trial taking place a few 
weeks after tnose preceding it, while the prisoner was still under- 
going his sentence, the Court held that such convictions could not be 
charged under s. 75. (R. v. Pubon, It is quite clear that the 

sccQnd offence must have been committed after the conviction for the 
first. (Empress v. Megha, i All. 637.) But if a prisoner, in gaol for 
theft, committed another theft in gaol, it is difficult to see why he 
should not receive an enhanced punishment. 

Where the second offence was not punishable with more than 
three years* imprisonment, the prisoner cannot be sentenced under 
s. 75 to more than six years* imprisonment, though he might be trans- 
ported for life (Empress v, Mahadu, 6 Bom. 690.) 

See also note to form of indictment. Book II. 


CHAPTER IV. 

GENERAL EXCEPTIONS. 

Nothing is an offence which is done by a 
person who is, or who by reason of a 
p . mistake of fact and not by reason 

.—Q or , *' 

bj pi.uke of fwt of a mistake of law, in good faith 
b^dbf believes himself to be, bound by law 

to do it. 

Illustrations, 

(a) A, a soldier, fires on a mob by order of his superior Officer, 
in conformity with the commands of the law. A has commit!^ no 
ofience. 
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{b) A, an officer of a Court of Justice, bein^ ordered by that 
Court to arrest Y, and, after due inquiry, believing Z to be Y, 
arrests Z. A has committed no offence. 


Act of Judge 
wheu acting judi- 
dally. 


77- Nothing is an offence which is done by 

a Judge, when acting judicially in the 
exercise of any power which is, or 
which in good faith he believes to be 
given to him by law. 

Commentary. 

The word Judge** is defined by s. 19. 

Accordingly thi-^ section docs not protecta Committing Magistrate. 

78- Nothing which is done in pursuance of, or 

which is warranted by the judgment 
or order of a Court of Justice, if done 
or order of a wlulst sticli judgment of order remains 

Court of Justice. .« • ^ n* , , 1 

in force, is an offence, notwithstand- 
ing the Court may liave had no jurisdiction to pass 
such judgment or order, provided the person doing 
the act in good faitli believes that the Court had 
such jurisdicliou. 

The phrase Court of Justice’* is defined by s. 20. 

79. Nothing is an offence which is done by any 

person who is justified by law, or who 

Act done hyat e wi rr/i 1 

person puetified, bj reusou of a mistake or fact and not 

Ltbei”Sm! reason of a mistake of law, in good 
•elf jastiBed by faitli believGS himself to be justified 
''' by law in doing it^ 


Illustration. 

A sees Z commit what appears 'to A to be a murder. A, in the 
exercise, to the best of his judgment exerted in good faith, of the 
power which the law gives to all persons of appreliending murderers 
in the fact, seizes Z, in order to bring Z before the proper aitthorittes. 
A has committed no offence, though it may turn out that Z was acting 
in self-defence. 

Commentary. 

Chapter IV aims at embracing all those exceptional circumstances 
which may render lawful an act which upon its face appeared to be 
unlawful. This Chapter must be read along with aH the other Chap- 
ters of the Code which treat of unlawfitt acts. For Wistance, ft, 299 
states that 
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** Whoever cftoset death by doing on ftcfc with the intention of oanemg Buch 
bodily injury aa ia likely to oauae death, oommitt the oifeiice of culpable 
homicide.** 

This section taken by itself would impose the penalties of murder 
upon a surgeon, who properly performs a dangerous operation which 
results in death. Modihed by the exceptions in this Chapter, such 
consequences are, to a great extent (though not, in my opinion, 
entirely,) prevented. 

Sections 76 to 79 relate to the cases of persons who are, or who jusli- 
fiably belie\e themselves to be, acting under the authority of 
law. 

Where a party actually is bound by law, or justified by law, in doing 
a particular act, of course there can be no more question upon the 
point. By the very force of the terms, he is doing that which is 
lawful. Occasionally, however, a difficulty may arise, where the law 
under which he acts is of an exceptional character, and opposed to the 
ordinary law of the country. '1 his may take place where the ordi- 
nary law is suspended, either by the interposition of a foreign or over- 
ruling power, or by some special act of the sovereign. 

The effect of foreign conquest is to annul, or suspend, the ordinary 
sovereignty of the conquered country ; and, while the occupation 
lasts, the laws of the subject state can no longer be rightfully 
enforced, or be obligatory upon the inhabitants who remain and 
submit to the conquerors. No other laws can, in the nature of 
things, be obligatory upon them, for where there is no protection or 
sovereignty there can be no claim to obedience. (Per Mr. Justice 
Story, cited 3 Phill. Int. Law, 737-39.) In cases of civil war, th^re 
is greater difficulty ; for the first stage of a civil war is always, and 
necessarily, termed rebellion, and those who take part in, or aid it, 
rebels and traitors. But it is quite clear that, with respect to civil 
war also, obedience involves sovereignty, and sovereignty is tested 
by protection. Dr. Phillimore says : — 

“ Tbe ca»e iappo*o<l in always one of the grwitest nicety and difficulty. It 
would rather seem, a« a matter of speculation, that when an old Government is 
ao far overthrown that another Government entirely cbims, and at least partially 
exercises, the jurisdiction which formerly belonged to it, the individual is 
left to attach himself tn, and to become, by adoption at least, the subject of 
either Governments. The analogy under which it is most just to raugo such 
cases has been thought to be that which has just been discussed, vis., the rule 
which applies to cases of foreign conquest, where those only are bound to 
obedience and allegiance who remain under the protection of the conqueror.'* 
(3 PkilL Int. L. 739.) 

Upon this principle, during the recent mutiny the inhabitants of 
Delni would nave been perfectly justified in paying taxes to, and obey- 
ing the commands of, the King of Delhi ; but it would have been 
otherwise at Agra, where British rule was still maintained. So long 
ago as the year 1494, the same principle was asserted in the Statute 
II, Hen. V H, c. i, which pronounces all subjects excused from any 
penalty or forfeiture, whicn do assist or obey a king de facto, 

A much more difficult question arises, when tfie defence is that tHb 
matter complained of was an Act of State, done under the immediate 
orders of the Sovereign, Here, the defence takes the shape^ not of 

7i» 



52 


■ ACTS OP STATE. 


[Chap. IT, 


a justification, but of a plea to the jurisdiction ; for, if the defence is 
made out, no Municipal tribunal can take cognizance of the matter. 

It would probably be impossible to define the term " Act of State,’* 
as from their very nature such acts are of a very exceptional character. 
No act will bear this character unless it is done by the State, in its 
corporate and sovereign character, for some State purpose, and rests ' 
avowedly upon grounds higher than Municipal law. (See Ameer 
Khan, in re, 6 B. L.R. 435.) Such acts generally take place in time of 
war, but not necessarily so, the existence of a war being merely the 
strongest possible evidence that the State is acting in its sovereign 
capacity. Upon this ground, no action will lie in any Municipal Court 
for false imprisonment, or any other act which takes place in conse- 
quence of the capture of a ship as prize, even though the ship be ulti- 
mately acquitted, and the seizure declared by the prize Court to be 
illegaf, (LeCaux?/. Eden, 2 Doug. 594; Lindov. Rodney, 2 Doug. 613.) 
In a later case the facts were as follows : — After the overthrow of the 
Peishwa in 1818, the British Government seized his territory. The 
Governor of the Fort of Ryegur surrendered it, and was allowed to 
retire to Poonah, where he lived under military surveillance. 
During his residence, a quantity of treasure found in his house was 
seized by the Bombay Government as being public property. The 
seizure was made in July. The Peishwa had surrendered in June, 
but the Mahratta forces were not finally subdued till December. It 
was admitted that Poonah had been for some months in the undis- 
turbed possession of the provisional Government, and that Courts of 
Justice, under the authority of that Government, were sitting for the 
administration of law. An action brought by the executor of the 
Governor of Ryegur was declared untenable by the Privy Council. 
Lord Tenterden said : — 

Wa think tb 6 proper charaoter of the transaction was tbut of hostile seisnre 
made, if not flagrante yet nondum cessante hello, refi:ard beinjr had both to the 
time, the place, and the person, and cousei^uently that the Municipal Court had 
no jurisdiction to adjudge upon the subject ; but that, if anything was done 
amiss, reoonrse could only be ba<l to the Government for redress.’’ (Elpbinstone 
V. Bedreeohund, 1 Knapp. 816, 360.) 

The same principle was maintained in two cases in which the 
Madras Government were defendants. The first was the case of Syed 
Ally 11. E. I. Co., (7 M.I.A. 555.) There, the bill alleged that the 
plaintiff’s ancestor held an Aliumgah Jaghire under grant from the 
Nabob of the Carnatic ; that, after the treaty of 1801, the E I. Co. 
assumed the Government of the Carnatic ; and, ordering all sunnuds, 
under which the Jaghires were held, to be sent to the Collector, for 
the examination of the titles under which they were claimed, expressly 
promised to restore all such Jaghires to the persons found to be 
entitled. The plaintiff further alleged that Altumgah grants were 
perpetual, and not resumable by the sovereign ; and complained that 
the E. 1 . Co. had granted away the Jaghire to a person not lawfully 
entitled to it. The Supreme Court decided that the grant by tbe 
Nabob was perpetual and valid, and decreed for the plaintiff; but 
this dwee was reversed on appeal by the Privy Council, who said, 
in giving their judgment, (p 577.) 

^ ** Thtir lordships srs of opinion, that the treaty in qnestion did vest the 
ntbts of sOfirstguty in the S. I. Co., and that the £. 1. Co., in theesermse oi 
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what th»j oontidered their tight of soinereignty, reemned the Je^tre io qneeiioe , 
and gtanted it to Khntoe Hoolah Khan, in the form of the original grant 
to hia farher, but in Utrnia totally different, being for life only ; and that they 
reserved to themselves the sayer and other revenne dutiee. It is in effect the 
same thing, as an act of sovereignty, as if it had been granted to a mem 
stranger, and no further confirmation of the title of Assim Khan than if such a 
grant bad been made. Their lordships therefore are of opinions that the 
Supreme Court of Madras bad no authority to question an act of sovereignty 
exercised on the part'of the £ 1. Co.** 

The next case was that of Kamachee Boye v E. I. Co., (7 M.l.A, 
476) which arose out of the annexation of the Raj of Tanjore. The 
Rajah died in 1855, leaving no male descendants; and in 1856 the 
Court of Directors declared the dignity of the Rajah of Tanjore to 
be extinct. A Commissioner was sent down to 'Tanjore for the 
purpose of making the necessary arrangements. He informed the 
family that he intended to take possession of all the public property, 
of the State ; and, availing himself of the presence of some British 
troops, he entered the Fort, and put his seal upon all property, public 
and private. A bill was filed by the personal representatives of the 
late Rajah, in which they acquiesced in the seizure of the public 
property, but claimed to be entitled to an account of the personal pro- 
perty. As in Syed Ally’s case, the Supreme Court decreed for the 
plaintiff, but this decree was reversed on appeal by the Privy Council. 
Their judgment is important as showing, that not only the Act of 
State itself, but every act which is iniidental and accessory to its 
completion is protected from Municipal jurisdiction. See pp. 531, 
536, of their Judgment ; and Jqoyiamba v. Kamakshi Bayi, 3 Mad. 
H.C. 424, another case, arising out of a later stage 01 the same 
transaction. 

A later case on the subject was that of the Rajah of Coorg v. E.F. 
Co, (30 L.J, Ch. 226; S C. 29, Beav. 300.) There, the Rajah sued 
the E. I. Co. for the recovery of two promissory notes, which had been 
taken from him in war, and which he alleged that the Company still 
held in trust for him. 'I'he master of the Rolls said : — 

** If thtf can be fairly represented to be an inetanoe of a foreign power taking 
prisoner au enemy, bv m<>Ane whereof, and while so holding him, obtaining 
poasession of dcxniments which estabiiahed bis right to recover his debt due to 
him in his private oapHoity, then it is clear that the plaintiff is entitled to relief, 
and the circumstancs that the defendants constitute both the conquering power 
and the debtor does not in any menner vnry the question. But if the noteff 
were the property of the plaintiff in his character of Rajah, and if they were 
taken possession of by the defendants in the exercise of their sover^gn and 
politick power, then this Court cannot interfere.** 

The distinction between Acts of State and acts done by the State, 
as affecting the question of Municipal jurisdiction, was very clearly 
shown in two cases decided by the Privy Council, in one of which 
the jurisdiction was maintained, while in the other it was denied. 

In the former case the E. I. Co., on the death of the Begum 
Su|nroo in 1836, had resumed her lands, and seized certain arms and 
stores which were said to appertain to the tenure. It appeared that 
previous to 1803 the Be^m held her possessions in the Dooab under 
^india, who was the de/acto sovereign. Her status was that of a 
jaghirdar^ holding upon a jaidad tenure, i.e., exercising, by a sort of 
ddegated sovereignty, the whole administration, civil and criminal, 
within her territory, and drawing all its public revenues, on condition 



64 


ACTS OF STATE. 


[C!hap. IV, 


of keeping up a body of troops to be employed, when called upon, in 
the service of the sovereign under whom she held. After 1803 the 
sovereignty formerly possessed by Scindia passed to the E. I. Co., 
and the status of the Begum remained as before, her sovereign only 
being changed. The lower Courts dismissed the suit on the ground 
that the resumption was an Act of State. This defence was over- 
ruled by the Judicial Committee. They said, 

‘ ‘ The Act of Government in this case was not the seizure by arbitrary power 
of territories which up to that time had belonged to another Sovereign State ; it 
was the resumption ot lands previously held fiom the Government under a parti* 
cular tenure, upon the alleged determination of that tenure. The possession 
was taken under colour of a legal title ; that title being the undoubted right of 
the sovereign power to resume and retain, or assess to the public revenue, all 
lands within its territories upon the determination of the tenure under which 
they may have been exceptionally held rent-free. If, by means of the continu* 
nrice of the tenure, or for other cause, a right be claimed in derogation of 
this title of the Government, that claim, like any other arising between the 
(iovemraent and its subjects, would, primd facie, be cognizable by the 
Municipal Courts of India.” Forester v. Secretary of State, 12 B.L,B. 
(P.C ) 120, 150 j 8.C. 18 Suth. 349. Bee Secretary of State v. Hari Bhanji, 5 
Mad. 272. 

In the latter case, the plaintiffs sued to establish their rights as 
mortgagees, under the King of Delhi, of land which had been assign- 
ed in 180^ for the support of the Mogul Sovereignty, and which had 
been seized and confiscated after the mutiny in 1857. There, also, 
the suit had been dismissed for want of jurisdiction, and this dismissal 
was affirmed. The Judicial Committee distinguished this from the 
case last cited on the ground of the difference between the status of 
the King of Delhi and the Begum Sumroo, The status of Shah 
Alum was that of a king, 'i'he Begum was held not to be a sovereign 
princess, but a mere jaidadar under Scindia. The lands had been 
assigned to the Delhi kings by an arrangement which ” was as much 
an Act of Stale as if it had been carried into effect by formal treaty 
assigned by the British Government. 

” Municipal Courts have no jurisdiction to enforce engagements between 
sovereigns founded on treaties. The Government, when they deposed and 
confiscated the property of the late king, as between them and the king, 
did not affect to do so under any legal right. Their aot« can be judged of 
ouly by the law of nations ; nor is it open to any other person to question the 
rigutfnlness of the deposition, or of the consequent confiscation of the king’s 
property,” 

” The revenues and territories which in 1804 were, by an Act of State 
assigned for the tnaintonanoe of Shah Alum and his household, were in 1857, 
also by an Act of State, resumed and confiscated. The seizure and confix* 
cation were acts of absolute power, and were not acts done under colour of any 
legal right, of which a Municipal Court could take cognizance.” (Raja Sail* 
qram v. The Secretary of State, 12 B.L.R. (P.C.) 167, 184 ; 8.C. 18 Suth. 889 — 
^2. See, too, Doss v. Secretary of State, L.E. 19 £q. 509; Sirdar Bhagwan 
r. Secrets^ of State, 2 1.A.38.) 

The same (question was discussed in a very recent case before the 
Privy Council, where the Governor of Jamaica pleaded that his 
acts, as Governor, were not cognisable by the Colonial Courts, and 
that, if cognisable, the particular act was an Act of State, The 
Judicial Committee held that 

” ForMts of jMwer done by a Governor, under and within the limits of his 
oosunissien, he is proteotedi because in doing them he is the servant of the 
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Chrown, and U ezeroifinf^ iU tof ereign aotliOTitv ; tho like protection 
be extended to aola which are wholly beyond the authority confided to him. 
Booh acta, though the Governor may aaaume to do them ae Ooveruort oatinot 
be oonaidered as done on behalf of the Crown, U'»r Iw iu any pro^r s^nM 
Acti of State. When (;|uestions of thib kind arise, it must necessarily be within 
the province of Manioipat Courts to dotenniue the true chara<?ter of the acta 
done by a Governor, though it may lie tliat, when it is estahliahed that the 
particular act in question is really an Act of State policy, done under the 
authority of the Crown, the defence is complete, and the Courts can take no 
further cognisance of it.’* (Mnsgriivc v. Pulido, L. R. 6 App. Cos. 102, 111.) 

A plea of this, nature, therefore, must always set out facts which will 
show, Jirst that the defendant had authority to act on behalf of the 
Crown in the matter, and secondly ^ that in so acting, he was professing 
to act as a matter of policy, outside the law, and not as a matter of 
right within the law. 

By 21 Geo. Ill, c. 70, ss. i to 3, it was provided ** that llic Governor- 
General and Council of Bengal shall not be subject, jointly or seve- 
rally, to the jurisdiction of the Supreme C'ouri of Fort VVilliam in 
Bengal, for or by leason of any act or order, or any other matter or 
thing whatsoevei, counselled, ord- red or tlone by tliem in their public 
capacity only, and acting as Govei nor-Cicneral in Council.** And 
** that if any person or persons shall he impleaded in any action or pro- 
cess, civil or criminal, in the s.od Supreme Coiut, for any actor acts 
done by the order of llie said Governor-General in Council in writing, 
he or they may plead the general issue, and give tlie said order in 
evidence; which said Older, with proof ihai the act or acts done, has 
or have been done according to tlie puipoit of the same, shall amount 
to a sufficient justification tiT the said acts, and tlic defendant shall be 
fully justified, acquitted, and discharged from all and every suit, ^action, 
and process whatsoever, civil and criminal, in the said Court. Provided 
always, that with respect to such ordci or orders of the said Governor- 
General and Council as do or shall extend to any British subject or 
subjects, the said Court shall have and retain ,1-, full and competent 
jurisdiction as if this act had never been passed.*^ 

The parties were still, however, liable to the jurisdiction of the 
Ef^lish Courts. ss. 4-6. .See R. t;. Kyre, L.R. 3. Q.B. 487.) 

Similar exceptions are created as to the Governor-General and the 
Governors and Councils of Madras and Bombay by Statutes 39 & 40, 
Geo. ni,c.79, s. 3 and 4 Geo. I V, c. 71, s. 7, and their Charters provide, 
(Madras Charter, ss. 23 & 35 ; 2 M. Dig. 604, 617 ; Bombay Cliarter, 
ss. 30 & 45 ; 2 M. Dig. 566-654,) that it shall not be competent for 
the said Court to hear or determine, or to entertain or exercise 
Jurisdiction in any suit against the Governor-General of Fort William, 
or the Governor or any of the Council of the said Settlement, for or 
on account of any act or order, or any other act, matter, or thing 
whatsoever, committed, ordered, or done by them in their public 
capacity, or^ acting as Governor-General, or Governor in Council 
also that neither o 7 such Courts shall be competent tp hear, try, and 
determine any indictment or information against the (governor- 
General, or the Governor or any of the Council of the respective S^tle* 
inesits, not being for treason or felony. 

Before leaving the subject of Acts of State, it is necessary to observe 
that an act wbkm would possess this character, if expressly ordered by 
the Crown, will become such by a subsequent ratification. Tbit wag 
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SO laid down in the case of Huron v, Denman, (2 Exch. 167,) and was 
approved in the case of Kamachee Boye v. E. I. Co., above referred to. 
(p. 51.) There, the defendant, who was in command of a cruiser off the 
coast of Africa, seized and burnt a barracoon belonging to the plaintiff, 
who was a Spaniard carrying on a trade in slaves, and carried away his 
slaves. This procedure was not warranted by his instructions, but 
was approved of by the British Government when reported. It was 
held that this approval converted the act into an Act of State, for 
which the Crown alone was responsible, and which was beyond the 
reach of any Municipal tribunal. It was also held that such ratifica- 
tion might be communicated by either a written or parol direction 
from the proper department, just as an original order might have 
been. (See, too, Mirzulef v. Yeshvadabai, 9 Bom. H.C. 314.) 

All the cases cited upon this head have been instances of civil 
actions, but the rule would be exactly the same if the proceeding were 
of a criminal character. For instance, if the Spanish slave-dealer had 
resisted, and been fired on, and killed, the same reasons which made 
a civil action inadrnissible would have served as a defence for Captain 
Denman on an indictment for murder. 

The first illustration appended to s. 76 gives rise to what is occa- 
sionally XI difficult question, how far a soldier is justified by 
pleading the commands of his superior officer. Those commands may 
be legal or illegal ; and if the latter, they may be believed to be legal, 
or known to be illegal. The first and last of these cases can create 
no doubt. If the command is legal the act is, and would have 
been even without the command, legal. The illustration in question 
states that the soldier fired upon the mob, not only by the order of his 
superior officer, but in conformity with the commands of law. If a 
soldier is put to guard a treasury, and it is attacked by a mob who 
cannot be kept off in any other way, he is authorised to fire on them 
under s. 103, even without orders. On the other hand if the order is 
illegal, and is knowm to be such, the command will be of no avail. 
For instance, if a Police peon were to plead the order of his Jemadar, 
as an excuse for torturing a prisoner to make him confess, such an 
excuse would be clearly untenable, and the rank of the officer who 
gave the order would make no difference. The intermediate case is 
the only one of any real difficulty ; what is the position of a Police- 
man, or soldier who obeys orders of his officer, which he in good faith^ 
believes to be legal, and therefore binding upon him, but which turn* 
out to be illegal ? For instance, suppose a Magistrate forbids a caste 
procession, and the caste persist in carrying it out, and the Magis- 
trate, finding his Police peons insufficient to check the progress of 
the procession, calls out the military, and directs them to fire, and 
lives are lost. What is the position of the soldier? Here it is plain 
that the Magistrate has taken upon himself to direct the infliction of 
capital punishment upon persons, who could legally only be punished 
with six months’ imprisonment under s. 188. His act would, accord- 
ing to English law, be murder ; and that of the soldiers who obey 
him, however innocently, would be no less. And so it was laid down 
in several cases in England, where sailors of the Royal Navy, acting 
under the express but ill^al orders of their officers, killed seamen 
whom they were attempting to press for the king^s service (East P.C 
312, Foster C. L. 154.) 
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The Scotch law takes a more lenient view of the position of soldiers. 
Mr. Alison says — (Crim. Law, p. 673.) 

“ The eamnm command of a ICagrutrate or Officer will exonerate an inferior 
officer or emdier, nnle« the command be to do eomething plainly iUegad, or 
b^^ond hie known doty.'* 

Then, after pointing out the peculiar position of a soldier, who is 
** subjected to a peculiar and peremptory code of laws, armed with 
powers of extraordinary severity, for the purpose of enforcing on his 
part the most implicit obedience to command," he proceeds— 

** It will require, therefore, the very stronffoat case to subject a soldier to 
punishment for wWt he does in obedience to the distinct commands of hia 
commanding offloer. Bat still this privilege must have its limits ; it Is confined 
to what is commanded in the course of official duty, and which does not plainly 
and evidently transgress its limits. For, what if an officer command a privata 
soldier to commit murder, or to steal, or to aid him in a rape, or if ho order a 
file of soldiers to fire on on inoffensive multitude ; certainly in none of ^ these 
cases will the privates be exempted if they yield obedience to such orimin&l 
mandatee.” (&oe also Alison Cnm. L. 461.) 

According to this view, the soldier's exemption depends upon his 
opinion of the legality of the act, and if the order is given “ in the 
course of official duty, and does not plainly and evidently transgress 
its limits," that is, if he honestly falls into an excusable mlstaKe of 
law, he will be protected. But this is evidently not the view taken 
by the framers of the Code. His mistake, if he labours under one, 
must be a mistake of fact, and not a mistake of law. If he errone- 
ously supposes his superior officer to be authorised to issue orders 
which are illegal, he will be guilty, and his mistake can only go in 
mitigation of punishment, or as a ground for an absolute pardon. 

Even the orders of the Supreme Government of India would be 
no justification of an unlawful act, unless under circumstances which 
constituted the entire transaction an Act of State. (Rogers ti, Rajen- 
dro, 8 103, but see 21 Geo. Ill, c. 70, ante p. 55,) 

In no case, however, would such acts as the above be murder, if 
done bond fide by a public servant, in the discharge of his public du^, 
though in excess of his legal powers ; they would be culpable homici^. 
(s. 300. Exception 3.) ^ 

On the other hand, it is easy to conceive a case where a party 
might, under a mistake of facts, conceive himself justified in firing 
into a crowd, and which would be excusable if he did so. Where the 
military are called out to check a riot, if it is proceeding to such a 
height as endangers life or property and cannot be checked by milder 
means ; or if an attempt to arrest the ringleaders is resisted by force, 
and their capture can in no other way be effected, it would be 
lawful to use fire-arms. A vigorous use of powder and ball might 
have stopped the French Revolutions of 1709. 1830, and 1848, and 
certainly would have stopped the Gordon and Bristol riots. If, then, 
the officer in command, erroneously conceiving such a state of things 
to exist, orders his ^ men to fire ; and if a soldier, honestly and with 
good reason believing his life, or those of others, to be in danger, 
kills a man, that act will be justified under s. 76. 

No doubt, as Mr. Alison says, the position of a soldier is a very 
hard one. He is placed between the penalties of two laws— the CivS 
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and Military, But there is no help for it. This is one of the draw- 
backs of his position, and the safety of the community demands that 
the Civil law should retain him in its grasp, enforcing its principles 
with rigour, but inflicting its penalties with discretion. 

Some of these difficulties are now provided for by the Cr. P.C. 
Chap. IX lays down rules for the dispersion of unlawful assemblies, 
and gives Magistrates and other officers power to compel their dis- 
persion, if necessary, by military force. Section 132 provides that, 
“ No prosecution against any Magistrate, Military officer. Police 
officer, soldier or volunteer for any act purporting to be done under 
this Chapter shall be instituted in any Criminal Court, except with 
the sanction of the Governor-General in Council ; and no Magistrate 
or Police officer acting under this Chapter in good faith, no officer 
acting under s. 131 in good faith, no person doing any act in good 
faith in compliance with a requisition under s. 128 or s. 130, and no 
inferior officer or soldier or volunteer, doing any act in obedience 
to any order which under Military law he was bound to obey, shall 
be deemed to have thereby committed an offence (Crim. P.C. s. 132.) 
The authority to the Police to disperse unlawful assemblies given by 
s. 127 applies to the Police in the towns of Calcutta and Bombay (Crim. 
P. C. s. 127.) 'I'he repealed Act (Xl of 1874. s. 43) extended to the 
Police of Madras. It is difficult to see why the same powers are 
withheld from them now. 

Neither the orders of a parent nor a master will furnish any defence 
for an illegal act. (Alison Crim. L. 671, 672,) 

The orders of a foreign Government will only justify its own sub- 
jects, or Britisli subjects while within its own jurisdiction. Thus, the 
master of an English ship contracted with the Chilian Government to 
carry to England some prisoners who were sentenced to banishment. 
On reaching England they indicted him for assault and false impri- 
sonment, and, on appeal, the conviction was affirmed. The Court 
held that there could be no conviction for what was done within the 
Cliilian territory, for that in Chili the acts of the Government towards 
its subjects must be assumed to be lawful, and that an English ship, 
while within the territorial waters of a foreign State, was subject to 
the laws of that Stale as to acts done to the subjects thereof. But an 
English sliip on the high seas, out of any foreign territory, was sub- 
ject to the laws of England ; and, therefore, any jurisdiction under 
the orders of the Chilian Government ceased when the ship passed the 
line of Chilian jurisdiction. It might be that transportation to Eng- 
land was lawful by the law of Chili, and that a Chilian ship might so 
lawfully transport Chilian subjects. But for an English ship the laws 
of Chill out of the State were powerless, and the lawfulness of the acts 
must be tried 1 ^ English law. {Per ErUy C.J., R. v. Lesley, 29 
L.J.M.C. 97; S.C Bell, 220. See, too, Phillips v, Eyre, L.R. 4 Q.B, 
325, 240, affd. 6 Q.B. I.) 

Under English law criminal acts, not being heinous felonies, if com- 
mitted by the wife in the presence of her husband, were presumed to 
be committed, under his coercion, and he only was punishable. (Arch, 
18 ; R. V. Wardroper, 29 L.J.M. 1 . 116 ; S.C., Bell, 249.) But under 
Scotch law these facts furnished no defence, and only went in miti- 
gation of punishment. (Alison Crim. L. The present Code 
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(<^ows the Scotch law in this respect, with the single exception of 
** harbouring,** which is no offence when a wife harbours her husband* 
(Mad. H.C. Ru!., 12th April 1870.) 

Mistake will be no justification, unless it is a mistake of fact 5 and 
not invariably then. It will never be any defence unless, assumit^ 
the fact to be, as it was erroneously supposed to be, the act done in 
conscQucnce would have been lawful. A man who sho<'>ts an inmate 
of the nouse who comes into his room at night, supposing him to be 
a burglar, would be justified ; because, if his supposition were correct, 
he would have authority under s. 103 to kill the offender. But if he 
fired out of his window by day at the same person, supposing that 
he was trespassing upon his paddy field, this would not be justinable, 
for an actual trespasser coula not lawfully be so assailed. 

The extent to which ignorance of an essential fact may be pleaded 
as a defence to a criminal charge, was much discussed in a recent 
case. (R. v. Prince. L.R. 2 C.C. 154.) Tlie prisoner was indicted 
under an English Statute, which is in substance indentical with s. 361 
of the I.P.C., for unlawfully taking an unmarried girl under the age 
of sixteen out of the possession, and against the will, of her father. 
All the facts were proved, but it was found by the jury that, before 
the prisoner took the girl away, she had told him that she was eighteen, 
and that the defendant bonA fide believed that statement, and that 
the belief was reasonable. Upon a case reserved it was held by fifteen 
J|udges {Brett, 1 , alone dissenting) that the conviction was right. The 
judgments establish the four following rules : — 

I. — 77 iat when an act is in itself plainly criminal, and is mors 
severely punishable if certain circumstances co-exist, ignorance of 
the existence ^ such circumstances is no answer to a charge for the 
aggravated offence. For instance, on a charge of assaulting a Policeman 
in the execution of his duty, under s. 353 ; or of abducting a child 
under ten in order to steal from its person, under s. 369; or of lurking 
house-trespass by night, under s. 444, it would be no defence to 
establish ignorance that the'person assaulted was a Policeman ; that 
the child abducted was under ten ; or that the hour at which the 
house was broken into was after sunset. (See p. 176 of the report) 

W —That •where an act is prim 4 facie innocent and proper, unless 
certain circumstances co exist, then ignorance of such circumstances 
ts an answer to the charge. For instance, on a charge against a 
carrier of carrying game sent by an unqualified person ; or against a 
person for sending vitriol not properly marked as such ; or against a 
dealer of being in possession of stores marked with the admiralty 
broad arrow ; it was in each case a sufficient answer to show that tha 
defendant was ignorant that he was in fact carrying game, or send* 
ing vitriol, or that the goods in his possession bore the Government 
mark. (See pp. 162, 165, 168, 176.) 

III. — Thai even in the last named cases, the state of the defendants 
mind must amaunt to absolute ignorance of the existence of iha 
circumstance which alters the character of the act, or to a helirf in 
its non-existenee. Where the defendant does the prohibited acts, 
without caring to consider what is the truth as to the facts, or wtdi 
notice of circumstances which ought to put him on enquiry, whipb 
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he avoids, the absence of positive knowledge will be no defencje. 
(See pp. 169, 177.) 

The difficulty in Prince’s case was that it came under none of the 
above three heads. To constitute the offence charged it was necessary 
to make out four things. First, that the person taken away was a 
girl, that is a female whose years rendered it probable that she was 
still under guardianship ; secondly^ that she was in fact in the lawful 
possession of some one ; thirdly, that she was taken out of that 
person’s possession without his consent; and, fourthly ^ that she was 
under sixteen. Unless all four circumstances were combined, the act 
was not unlawful, in the sense of being criminally indictable. On the 
other hand, the absence of the circumstance of age did not make the 
act innocent and proper, except so far as it exempted it from punish- 
ment. It was admitted that if the taker had wrongly believed that 
he had the guardian’s consent to the taking, he would have been 
excused ; so also if he had, though erroneously, believed that the girl 
was not in the possession, or under the guardianship, of any one. 
(See pp. 167, 175.) 

It was asked, on what ground an erroneous belief as to the exist- 
ence of two ingredients in the definition of the offence should be a 

1 ’ustification, while an equally erroneous belief as to another should 
lenone? This was the ground of Mr. Justice Brett^s opinion in 
favour of an acquittal. 

Different answers were given by the other Judges. The judgment 
delivered by Blackburn^ J., (p. 170) rests simply on a consideration of 
the language and object of the Statute, as rendering it unlikely that 
the prisoner’s knowledge of the age of the girl could be an essential 
element in the offence. Mr. Justice man 178) considered that 
the word “ unlawfully” which occurs in the English Statute must be 
taken as ** equivalent to the words * without lawful excuse,’ using those 
words as equivalent to ‘ without such an excuse as, being proved, 
would be a complete legal justification for the act, even where all the 
facts constituting the offence exist.”’ He further held that as the 
father had the rights of a natural guardian until the daughter was 
twenty-one, the act of the defendant in taking her out of his custody, 
even on the supposition that she was actually eighteen, was an unlaw- 
ful, though not a criminal act, and, therefore, could not be said to be 
done * lawfully.* This view clearly could not apply in India in the 
case of Hindu or Mahometan females, with whom, except for the 
purposes of certain Statutes affecting property, minority ceases at 
sixteen. Probably the most satisfactory, and for Indian purposes 
the most instructive view, was that taken by Bramwell, B. Me said, 

(P- *75 ) 

What the Statute contemplates, and what I say is wrong, is the 
taking of a female of such tender years that she is properly called a 
girl, can be said to be in another’s possession, and in that other’s care 
or charge. No argument is necessary to prove this ; it is enough to 
state the case. The Legislature has enacted that if any one does 
this wrong act, he does it at the risk of her turning out to be under 
sixteen. This opinion gives full scope to the doctrine of the mens rea. 
If the taker believed he had the father’s consent, though wrongly, 
he would have no mens tea ; so^ if he did not know that she was m 
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»ny one’s possession, nor in the care, or charge, of any one, in those 
cases he would not know he was doing the act foroidden by the 
Statute — an art which, if he knew she was in possession or care of any 
one, he would know was a crime or not, according as she was under 
sixteen or not. He would not know he was doing an act wrong in 
itself, whatever was his intention, if done without lawful causes.” In 
other words, he w'ho does that which is wrong must take the risk of 
its turning out to be criminal. This would supply us with a further 
rule ; vtB. 

IV. — Where an act 'which is in itself •wrong jV, under certain 
circumstances, criminal, a person •who does the wrong act cannot 
set up as a defence that he was ignorant of the facts which turned the 
•wrong into a crime. 

It may be observed that the wording of s. 79 is strongly in favour 
of this construction. The mistake of fact must lead the person to 
believe in good faith that he is “ justified by law in doing it,” Not 
merely that his act is negatively not punishable, but that it is inno* 
cent and legal, neither in excess of his own rights, nor in violation 
of the rights of others. 

Under s. 52, the mistake must be one in consequence of which the 
party ** in good faith believes himself to be justified by law in doing 
the act.” Uood faith is defined by s. 52, as involving due care and 
attention. ‘‘ It cannot be supposed that if a man merely dreamt of 
a certain state of facts, without any ground for his impression, and 
acted upon it, it would be sufficient. Some facts must exist which 
might give rise to an honest belief on his part that such state of 
facts existed as would have justified his actions.” (Per Keating, 
Leetc V, Hart, L.R. 3 C.P. 325.) 

Mistake, or ignorance, of law, is no ground of defence; the general 
rule being, that every person who has capacity to understand the 
law is presumed to nave a knowledge of it. And so far is this 
principle carried, that it has been held that a foreigner could not be 
aliow^ to show as a justification of his act, (though he might in 
mitigation of punishment,) that it was no offence in his own country, 
and that he was not aware it was considered wrong where he was 
tried. And, however hardly it may bear in some few cases, it is 
evident that the rule is a necessary one. If a criminal could get off 
by pleading ignorance of law, convictions would probably be rare : 
nor could society exist for a year, if even a sincere belief in the 
propriety of his conduct could justify any one who chose to murder 
or steal. (Arch 19.) 

Even in a case where act was innocent before, and was for the 
first time made an offence by Statute, a physical impossibility that 
the prisoner should have known of the Statute was held to be noabsoliite 
bar to a conviction. The Judges, however, recommended that the 
prisoners should be pardoned, they having shown that they were at 
sea when the Statute was passed, and that they could not possibly 
have been aware of it. (R. v. Bailey, Russ & Ry. i.) 

Mr. Bishop remarks upon this point. (Bishop § 378.) 

** In cinl Moses it would seem that if law and fact are blended as a mixed 
^poestion, or if one’e ignorance of fact x« prodneed by ignorance of law, the whole 
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nay be regarded aa ignoraDoe of fact, of which the paHy ic at liberty to take 
advantage. So, in crixnioal juriepradence, if the goilt or innocence of the 
priaoner depends on the fact, to be found by the 11117, having been or not, 
when he did the act, in some precise mental couaition, which^ mental condition 
is the gist of the offence, the jui^, in determining this question of mental con* 
dition, may take into consideiation bis ignotance or misinformation in a matter 
of law. Thus to constitute larceny, there mnst be an intent to steal, which 
involves the knowledge that the propet ty taken belongs not to the latter. Tet if 
all the facts concerning the title are known to the accused^ and so the question 
is merely one of law whether the property is his or not, still he may show, and 
the showing will be a defence to him against ciiminal piocess, that he honestly 
believed it nis, through a misapprehension of law. A mere pretence of claim 
set up by one who does not himself believe it to be valid, does not prevent the 
act of taldng from being larceny.** 


Sections 77, 78 extend to Judges, and to persons acting under their 
order's a protection from criminal process somewhat, though not 
altogether, similiar to that which has already been granted to them 
in tne case of civil suits by Act XVI 1 1 of 1850 (Protection of 
Judicial Officer.) One difference between the two Acts is with regard 
to officers, who are not protected under s. 78 unless they do, “ in 
good faith, believe that the Court had jurisdiction.** If the bailiff 
happens to be a better lawyer than the Judge or Magistrate, and 
sees that the order is beyond the jurisdiction, he will have no defence 
If he executes it. This seems very hard upon him, as he cannot 
refuse to execute it without resigning his office ; or in the case of 
a soldier refusing to carry out an illegal order of a Court Martial, with* 
out exposing lumself to be shot. Under Act XVI II of 1850 he is 
protected in ** the execution of any warrant or order, which he would 
DC bound to excute, if within the jurisdiction of the person issuing 
the same." Under the Police Acts (XXIV of 1859, s. 54 and V of 
1861, s. 43) a Police Officer, who has acted upon a Magistrate's war- 
rant, may plead it, in answer to any prosecution brought against him 
for so acting ; and the plea is sufficient, notwithstanding any defect of 
jurisdiction in such Magistrate. These certainly seem more sensible 
provisions. 


Where peons, acting under a civil process, arrested a witness on 
his way to Court, who, as such, was privileged eundo morando et 
redeundo, and persisted in the arrest after due notice, it was held that 
they were not protected under s. 78. In that case the officer issuing 
the warrant had jurisdiction, but the special circumstances of the case 
took away their jurisdiction to execute the warrant. (5 R.J. & P. 43 ; 
Thakoordoss v bhunkur, 3 Suth. Cr. 53.) And so in a case where a 
bailiff, in executing process against the moveable property of a 
tudgment*debtor, broke open the gate. (R v. McQueen, 7 Suth. 
Cr. I2i S.C. 3 Wym. Cr. 8.) 


It seems very doubtful whether s. 77 protects a Judge in respect 
of an act done by him, in a matter where he had no jurisdiction 
whatever. It will be observed, that although the Legislature had in 
view the possibility of acte done wholly beyond the jurisdiction of the 
Court, the protection which is expressly granted in such a case to the 
Officer is not granted in any such exprkSs and positive words to the 
Judge. It may well be said that a Judge can only be acting judicially 
where he is within his jurisdiction. A nigh Court Judge, who chose to 
amuse himself by hearing cases in the Mofussil, could not be said 
to be acting judicially, even though he fancied his commission eideiifl* 
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ed so far. In Calder v. Halket. (a M.I.A. a03) this view was taken 
of a somewhat similar Statute: 21 Geo. Ill, c. 70; s. 240! which 
provides, 

** That no action for wrong or injury shall lie in the Sapreme Court against 
any person whatsoever, exercising a judicial office in the Country Courts for aTi'g 
jodgaieiiti decree, or order of the said Court.’* 

It was held by the Privv Council (p. 306) that this Statute did not 
protect the Judge where ne gave judgment, or made an order, in the 
bond fide exercise of his jurisdiction, and under the belief of his having 
jurisdiction, where he had not ; but that it only operated to the extent 
of “ protecting them from actions for things done witliin their jurisdic- 
tion, though erroneously or irregularly done, leaving them liable for 
things done wholly without juiisdiction,** (and see Pedley Davis, 
30 Lj. C.P. "174 ; S C. 10 C.B.N.S. 492 ; Kemp v, Neville, 31 L.J.C.P. 
158; S.C. 10 CB NS. 523) 

In either case the Act only applies where the defendants have 
used “ due care and attention,’* (s. 52) or, in the language of the Privy 
Council, “ where partic', bond fide .ind not absurdly believe that 
they are acting in pursuance of .Statutes and according to law.*^ 
(Spooner v Juddow, 4 M I A 379; rar.iknatlnc Collector of Hooghly, 
4 B.L.R A.C. 37 ; S C. 13 ; affd. 7 B L. K. 449 ; S.C. 16 Suth. 63, 
See Leete v. Hart, L.R. 3 C.P. 322; Griffith v. Taylor, 2 C.P. D. 194; 
Collector of Sea Customs v. Punniar, i Mad. 89.) Knowledge is 
the gieat criterion upon this point. As the Privy Council say in 
Calder v. Halket, (2 M I.A. 309.) 

“ It ia woll aettled that a Judge of a Court of Record in England, with 
limited juriadiction, or a justice of the po.ioo, acting judicially, with a special 
and limited authority, is nut litible to an action of trospaiis for acting without 
jurisdiction, unless he hud the knowledge, or uieaua of knowledge of which he 
ought to have availed himself, of that which const itut os the defect of jurisdic* 
tioD ('S+*e Amuiiappa v. Moulavi, 2 Mad. II. C. 443 j Pralhad v. Watt, 10 Born. 
H.C. 346) 

Accordingly, where the Judge took proceedings against an 
European over whom he had no jurisdiction, it was held that he was 
protected under 21 Geo. HI, c. 70, s. 24, because 

“ It did not appear, from the evidence in the cajie, that the defendant was at 
any time informed ot the Eurupem character of the plaintiff, or knew it before, 
or had such information as to make it incumbeat ou him to ascertain that foot.” 
(3 M I A., p 810. See, also, Herman v. Seueach.ill, 32 LJ O.P. 48: S.O. 18 
C.B.N S .392 j EoberU v. Orchard, 33 L J.Ex. 65 ; S C. 2 H. & C. 769.) 

Where the error under which the Judge acts is one of law, the 
question will first, whether as a matter of fact he believed that he 
was acting legally ; secondly, ^Aiheihcr this belief was one which, with 
reference to hts position and attainments, the difficulty of the matter 
under discussion, and the opinions entertained upon it by others, he 
mi^ht reasonably have held ; or whether the mistake is one which is 
so irrational that it can only be ascribed to perverseness, malicq, or 
corruption. (Seshaiyangar v, Eagunatha Row, 5 Mad. H.C. 34$; 
Ragunada Row v, Nathamuni, 6 Ibid. 423.) 

On the other hand, the protection given to an officer under s, 77 
will often depend upon whetner he prmesses to be acting judicially, 
4>r not. A Collector acting under the Madras Regulations V (Juris- 
diction of Collectors) and IX (Malversation) of 1822, or under the 
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Bengal Act X of 1859, will be protected, since he conies under the 
terms of s. 19. But if he were merely arranging a revenue question, 
he would not be acting judicially at all; and it has been held in 
Bengal that a Magistrate, removing an obstruction under the 
conservancy provisions of Bengal Act VI of 1868, (Police Conservancy 
and Improvement) is not acting judicially, and is not protected from 
civil suit by Act XVIII of 1850, (Protection of Judicial Officers) 
and therefore, of course, not from criminal proceedings under s. 77. 
(Chunder Narain v, Brijo 14 B.L.R. 254; S. C. 21 Suth, 391.) Under 
the Crim. P.C.S. 142 no suit can be brought against a Magistrate who 
in an urgent case issues an injunction to prevent imminent danger or 
serious public injury froj^a nuisance. 

The nature of the acts to which protection is given was pointed 
out by the Privy Council in the same case (p. 308), where they said, 

“ It IB not merely in roepect of acts in Court,, acts sedente curid, that a Judge 
has an immunity, but in respect of all acts of a judicial nature ; and an order 
under the seal of the Fonjdary Court, to bring a native into that Court, to be 
there dealt with on a criminal charge, is an act of a judicial nature, and, whether 
there woa irregularity or eiTor in it, or not, would be dispunishable, by ordinary 
process of law.” 

The words ” Judge” and “ Court of Justice” are defined by ss. 19 
and 20. 


80 - Nothing is an offence which is done by acci- 
. • u » dent or misfortune, and without any 

doing of a Uwfui criminal intention or knowledge, m 

the doing of a lawful act in a lamul 
manner, by lawful means, and with proper care and 
caution. 

Illustration, 


A is at work with a hatchet ; the head flies off and kills a man who 
is standing by. Here, if there was no want of proper caution on the 
part of A, his act is excusable and not an offence. 

Commentary. 

In cases of accident the two material questions are, firsts as to the 
innocence of the act really intended ; and, secondly, as to the caution 
with which it is done. If a horse runs away with its rider and kills 
some one in the road, this will be merely accident ; (see Holmes v, 
Mather, L.R. 10 Ex. 261) ; but it would be otherwise, though the imme- 
diate act was beyond the prisoner’s control, if he has himself, by his 
own misconduct, brought such a state of things about. Where two 
omnibuses were racing, and one ran over a man, the defence was, 
that the horses were running away. Paiteson^ J., in charging the 
Jury said, 

*' The queeiion ia, wbetber you are satisfied that the prisoner was driving in 
•ueb a negligent manner that, by reason of his grora negligence, he had lost the 
oommand of his horses ; and that depends ou whether the horses were unruly, 
or whether you believe that he had been racing with the other omnibus, ana 
had so nr^^ Ms horses that he could not stop them ; because, however he might 
he endeavouring to stop them afterwards, if he bad lost the eommaatd of them 
hf Meowaaet ae wouM^e&cwenible.*’ (I Bum,, 8S8.) 
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As to the second point, 

** Th® caution which the law requires is not the utmost caution Ot* b# 
used, but such reasonable precaution as ia uvctl iii similar cases, aua has been 
foninl by lon^ t*xjH»rieiice, ami iu tho orJiuaiy courso ot things, to answer tUo 
end." (Alison Crim. L. It 3 .) 


Where .'I nmn dischnri^<‘d Ins ^un he woiU out to dinner^ 

and on rcturnin^r took «l up and louilud the uhen il went 

off and killed his wile, the lac t ht'ino ih.ii it h id lu-en loaded in his 
absence, and without his knowledge, Mr justice dnectedan 

acquillal, “ beint,^ of opinion, upon the wiiole evidence, that lie iiad 
reasonable gtoiuul for Indicu'ine;’ tin* I'un was not loaded. {hosier 
C’r. L. 265.1 And so, in another case, the prisoner was rh.ar^rnd with 
havinjj bred a fowluii^ piec e, loaded witii small ^iiot, in a held within 
an easy shot of a hi<^h road, where pemuns hecpienlly passed, and in 
the direction of the toad, and kilh'd a qnl who was passing at the 
lime. It appeared m evidence that the shot w.is ic.iiiy lon^ one, 
bein^ above fitly S'luds, and that it pr<>\e(l latal only by one of the 
leads having uuforlunatei v penetrated the child s eye, while the 
other sliot liardly pcmelraiivl the skin. I he Comt Iteld the death 
accidental in tliese circuuistances, and so the jury found. (Alison 
Crim. L. 144.) 


81 . Nothin" is an off(n;ce luprely by reason of its 

l)ein" done with the kno\vledf?o that 
it is likely to cause harm, if it be done 
without any criiniiial intention to cause 
harm, and in {^ood faith for the pur- 
j)Ose of preventing, or avoiding, other 
harm to person or property. 


Act likely to 
cauae liarm, but 
done without a 
criminal intent 
and to prevent 
other barm. 


Explanation , — It is a question of fact in such a 
case, whether the harm to be prevented, or avoided, 
was of such a nature, and so imminent, as to justify, 
or excuse, the risk of doing tho act, with the know- 
ledge that it was likely to cause harm. 


Illustrations. 

(a) A, the Captain of a steam vessel, suddenly, and without any 
fault or ne^li^ence on his part, finds himself in such a position that, 
before he can stop his vessel, he must inevitably run down a boat 
B, with 20 or 30 passengers on board, unless he changes the course 
of bis vessel, and that, by changing his course, he must incur risk of 
xunning down a boat C, with only 2 passengers on board, which he 
may possibly clear. Here, if A alters his course without any 
intention to run down the boat C, and in good faith for the purpose 
of avoiding the danger to the passengers in the boat B, he is not 
guilty of an offence, though he may run down the boat C, by doing 
an act w'hich he knew was likely to cause that effect, if it be found as 
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a matter of fact that the danger which he intended to avoid was such 
as to excuse him in incurring the risk of running’ down the boat C. 

(d) A, in a great fire, pulls down houses in order to prevent the 
conflagration from spreading. He does this with the intention, in 
good faith, of saving human life or property. Here, if it be found 
that the harm to be prevented was of such a nature and so imminent 
as to excuse A*s act, A is not guilty of tlie offence. 

Commentary. 

I'his section is very obscure. Every person is supposed to intend 
what he knows will happen. If he knows that an act will cause harm 
he is supposed to intend harm, and an intention to do harm xs, primA 
facict criminal. We are not told, except by the illustrations, what 
are the circumstances under which such an act could be done without 
a criminal intention. Nor are we told whethei the harm to be prevent- 
ed, or avoided, must be harm to others, or may be merely harm to 
the person himself. 

Looking at the illustrations, it would appear that the words “ if it 
be done without any criminal intention to cause harm,’’ must be taken 
to mean very much the same thing as the clause wliich follows them ; 
and that the whole section comes to this ; that where a man, reason- 
ably believing tliat injury to some one is inevitable, honestly does 
that which he thinks will pioduce the smallest amount ol injury, he 
is not to be held liable for the harm which actually results, l ake, 
for instance, such an extreme case as that of the General who sent a 
small party of men to stand over a mine, with the deliberate inten- 
tion that they should be blown up, in order that the rest of the divi- 
sion might pass over in safety. 

Where a person placed in his toddy pots juice of the milk bush, 
knowing that if taken by a human being it would cause injury, and 
with the intention of thereby detecting an unknown thief, who was 
in the habit of stealing his toddy, and the toddy was drunk by, and 
injured, some soldiers who purchased it from an unknown vendor, it 
was held that he was rightly convicted under s. 328, and that s. 81 
was no defence. (R. v, Dhania, 5 Bom. H. C. C.C. 59.) 

The more important question remains, whether a man is justified 
in doing an injury toothers to prevent an injury to himself? For 
instance ; if he is starving, may he steal? The explanation furnishes 
no assistance, for it does not inform us what sort of harm it is, which 
is of such a nature and so imminent as to justify the act. I conceive 
that unless in cases which come under ss. 96-105, the harm must be 
harm to others, and in general harm of a publice character. The 
English Jurists are all agreed that no amount of necessity will justify 
a man in stealing clothes or food, however much his w'ants may go in 
mitigation of his punishment, (i Hale, 54 ; 2 East, P. C. 698.) And 
the rule of Scoten law is the same. (Alison Crim. L. 674.) And so 
the framers of the Penal Code say, (note p. 21.) 

“ Nothing 18 more usual than for thieves to urge distress and hunger as 
excuse for their thefts. It is certain, indeed, that many thefts are committed 
from the pressure of distress, so severe as to be mote terrible than the punishment 
of theft, and than the disgrace which that punishment brings with it to t he mass 
of manland. It is equally certain that when the distress from which a man 
ogn reliere himielf by theft is more terrible than the evil consequences of theft, 
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ihote eooMqaences will not him from committing tbcft. Yet it by no 
menu* follows that it is irrational to punish him tortholt. For though the fear 
of panishmont is not likely to k«w*p any man from theft when he is actually 
starving, it is very likely to keen him from being in a starving state. It is of no 
effect to counteraot the irresistible motive which immetliately prompts to theft. 
But It is of gr*‘at effect t<* oomiteruct the motives to that idleness and that pro- 
fusion w hich end in bringing a muu into a condition in which no law will keep 
him from committing tiiefl.’’ 

'rhe oTilv' instance in which the Fnglish law admits that one man 
may sacrifice the lights of an innocent man for his own interests, is 
such a case as that of two slnpwrecked men jjetting upon a plank 
wliich will only support one, where cither may thrust oil the other if 
he can. (i hast, I^.C 2g4.> Hut here plainly the only question is 
whtllier one or both are to peiish. 

i.ord Hale observes, however, that. 

By the lUiodiin law insd tho cf.mintm mriritinic ruetorn, if the common 
provisuaia f'»r the Biup H cfonpatiy tail, i h*« m.i>*t<>r niaN , undor cortaiii tcnifKira- 
menti*, hrMuk I'p*’** th** I'luaf*' i'h>*«t I't tin* lUiiruic.s or h, und tiiake A 

diMtnhu? U‘5i «>£ ih.il paru.'ul.ir and piivatc proviMon lur the pi t*«tji v.ition of the 
ship s ctniipaii) ll liah*, ,”>5 ) 

And >o, ] Inu’c no doubt, it would Lie lawful to do in the rase of a 
town be.'if'oed, wlu ie it was iiuhspt usable lor the sattMy ol all that 
the provisions sluiuld be equally divided. 

82 . Notliiiiir is an offence wliich is 

done by a child under seven years of 
age. 

83 . Nothing is an offence which is done by a 

Act of a child years of age and 

" under twelve, who has not attained 

not suffi ; suflficient maturity of understanding to 

judge of the nature and 
of his conduct on that occasion. 

Commentarj. 

These sections leave the law very much as it is in England and 
Scotland, making allowances for the comparative precocity of children 
in the East. According to English law, life is divided into three 
periods. Lp to seven years there is an absolute incapacity for crime 
and this is so enacted by s, 82. After fourteen a youth is in precisely 
the same state as to criminal cesponsibility as any gro\^m man • 
s. 83 makes this period of responsibility come two years earlier. In the 
intermediate period ciiminal responsibility depends upon the state of 
the mind, and this also agrees with s 83. Nothing is said in the Code 
however, upon the presumption which is to be drawn, in the absence 
of all evidence, as to whether a child in this transition stage is ^ 
sufficient maturity to be called to account for its actions or not 
Possibly this was passed over as being a matter of evidence. The 
Commissionei^. however, in their first report 1846, s. 117. sav in 
reference to this section, It would seem from this that maturity of 
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understanding is to be presumed in case of such a child unless the nega- 
tive be proved on the defence.” It is difficult to see why there should 
be any presumption that a child who, only a week ago, was absolutely 
exempt frotn punishment on the score of immaturity, should be pre- 
sumed, after seven days have elapsed, to be of mature mind. It is 
also difficult to see liow the negative could possibly be proved, in the 
case of any child above seven. According to English law, during this 
second period, “ An infant shall be primA facie deemed to be dol% 
and presumed to be unacquainted with guilt ; yet this pre- 
sumption will diminish with the advance of the offender’s years, and 
will depend upon the particular facts and circumstances of his case. 
T he evidence of malice, lu)wever, which is to supply age, should be 
strong and clear beyond all doubt and contradiction.” (i Russ, 109.) 

The anus of proof, therefore, would in England in all cases lie upon 
the prosecution. Accoidingly, instances arc to be found in which 
children so young as eiglu }ears liave been hung, the evidence show- 
ing them to have had a peilect knowledge of the nature of their act, 
and a steady determination to perpetrate it. One remarkable instance 
is mentioned by Mr Russedl. A boy of ten, and a girl of five, years 
old weie living together in the same house; the latter was missed 
one day, and alter considerable search her body was found buried in a 
dunghill, and shockingly mangled. T'he boy, when questioned, at 
first denied all knowledge of tlie matter. When the Coroner’s Jury met, 
he was again charged, but persisted still in his denial. At length, 
being closely interrogated, he fell to crying, and said he would tell 
the whole truth. He then said that the child had been used to foul 
herself in bed; that she did so that morning (which was ascertained 
to be untrue) ; that thereupon he took her out of her bed, and carried 
her to the dungheap, and with a large knife, which he found about 
the house, cut her in the manner the body appeared to be mangled, 
and buried her in the dungheap, placing the dung and straw that was 
bloody under the body, and covering it up with what was clean ; and 
having so done, he got water and washed himself as clean as he could. 
He was ultimately convicted upon his own confession, corroborated 
by other circumstances, and his case w'as referred for the opinion of 
all the Judges, who unanimously agreed, “ that there were so many 
circumstances stated in the report which were undoubtedly tokens of 
what Lord Hale calls a misciiievous discretion^ that he was certainly 
a proper subject for capital punishment, and ought to suffer; for 
it would be of a very dangerous consequence to have it thought 
that children may commit such crimes with impunity,” (i Russ, no, 
Arch, 12.) Practically, the boy was not executed ; and probably the 
humane spirit of the present age would refuse under any circum- 
stances to carry out the extreme sentence of the law upon one so 
young. Still, the case is of value as exemplifying the maxim, malitia 
supplet cetatem ; a mischievous discretion makes up for want of years. 

There is another point which is not referred to in s. 83, pgssibly as 
being also a matter of evidence ; I refer to the invincible presumption 
raised by tlie English law, that up to fourteen there is a physical 
incapacity for the crime of rape, (i Russ, no.) It will be observed 
that the only ground of exemption under s. 83 is mental immaturity; 
but where a particular crime involves a certain organic power which 
is ordinarily wanting up to a certain age, it seems only fair to raise a 
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presumption that up to that age the crime cannot be committed. Ad- 
mitting the principle to be a correct one, it may be doubted whether 
exactly the same time would be fixed in lliis country, taking the pre- 
cocious matuntv of Hii tloos into consideration. With respect to 
offences upon giils, the legislature seems to assume that they come to 
maluiitv two ycais earlier here than in iMirope. (Compare tlie Indian 
Act q, C^ieo, IV, c. 74. s. 65 with the con esponding Knglisli one 9 Geo. 
IV, c. 31, s. 17 ) And, possibly, the same view may betaken in the 
case of a boy charged with rape. 

In some of the Ameiicnn Courtsthe conclusive presumption against 
. male puberty before font teen is rejected, and evidence is admitted to 
establish the existence of pliysical capacity (Bishop, § 466.) 

lender the Cr. P. (' , s. 3()Q, where any person under sixteen shall 
be sentenced to imprisonment for any offence, the C ourt passing the 
sentence is aulhori/ed to direct the confinement of the offender in a 
reformatory recognised by Government, instead of eonsigning him to 
jail. 

84 . Notliing is an offence which is done by a 

person who, at the time of doing it, 
by reason of unsoundness of mind, 
incapable of knowing the nature of the 
act, or that he is doing what is either wrong or con- 
trary to law. 

Commentaxy. 

Every one at the age of discretion is, by law, presumed to be sane 
and accountable for his actions, unless the contrary be proved. And 
if a lunatic has lucid intervals, the law presumes llie oifence to have 
been committed in a lucid interval, unless it appears that he was 
actually under the influence of his distemper at the time ( 1 Russ. 1 13,) 
or that, a fit of madness had existed a very short lime previously. 
(Alison (t. L. 652, And in all cases, where the commission 

of the crime is admiiied, but this, or any other incapacity, is alleged, 
the onus of proving it lies upon those who set it up, and if they fail to 
prove It affirmatively to the satisfaction of the Judge, he is bound to 
convict. (R. r. Stokes, 3 C. be K. 185.) 

Defect of understanding is of three sorts— idiocy, lunacy, and that 
which is merely temporary and artificial, being brought on by 
drunkenness, opium-eating, or such like cause. 

Idiocy is the ordinary case of one who has never had any reason, 
or lucid interval, from his birth. It is generally easy of proof, as 
being a matter of notoriety, and of course, when establisned, is a 
complete defence. 

Lunacy presents much greater difficulties on account of the number- 
less phases which it presents, and the imperceptible degrees by which 
It dwindles down into something little beyond eccentricity, or oddity 
of manner. In the majority of cases, where a prisoner is shown to be 
a violent madman, dangerous to all around him ; or to be mentally 
estranged from mankind, incapable of thinking ; or acting like a 
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human being — the matter is simple enough. Providence has not left 
him that amount of reason which is necessary to make him accountable 
for his acts. If this state of mind is subject to lucid intervals, the 
further question is introduced whether the act was perpetrated in a 
lucid interval or not. But often the insanity is of a different type ; 
the delusion is only partial — a monomania as it is called — which affects 
him on particular points, or in respect to particular persons — leaving 
him, as to other matters, in the ordinary state. How is his act to be 
judged of when it is connected with tlie subject of his delusion ? How, 
when it has no connection with it? May a man justify a larceny 
on the ground of a belief that he is Empeior of China ; or can he 
be acquitted of murder because he conceived that the murdered man 
was an enemy to his country ? 

These points have all undergone repeated discussion, and pro- 
bably the most clear and lucid treatment of the entire matter will 
be found in the answers given by the English Judges to certain 
questions proposed to tliem by the House of Lords, in the case of R. 
V. M'Naughten (lo Ci. and Fin., 200; S.C. i C. and K. 130) quoted 
in I Russ. 121. The questions were as follows : — 

Isfc. What ia the law respecting alleged Crimea, committed by persona 
afflicted with insane delusion in respect of one or more particular subjects or 
uersous ; as, for instance, where, at the time of the commission of the alleged 
mrime, the accused know he was acting contrary to law, but did the act com- 
plaiued of with a view, under the infiueuce of insane delusion, of redressing 
or revenging some supposed grievance or injury, or of producing some public 
benefit P 

“ 2ud. What are the proper questions to be submitted to tbe jury when a 
person, alleged to bo afflicted with insane delusion respecting one or more 
particular subjects or persons, is charged with tbe commission of a crime, 
(murder for example,) and insanity is set up as a defence P 

“ 8rd. In what terms ought tbe question to be left to the jury as to the 
prisoner’s state ot mmd at the time when the act was committed P 

“ 4th. If a person, under an insane delusion as to the existing facts, commits 
an offence iu consequence thereof, is he thereby excused ? 

“ 6th. Can a medical man, conversant with the disease of insanity, who 
never saw the prisoner previous to the trial, but who was present during the 
whole trial and the examination of all the witnesses, be asked his opinion as to 
the state of the prisoner’s mind at the time of the commission of the alleged 
crime, or bis opinion whether the prisoner was conscious, at tbe time of doing 
the act, that he was acting contrary to tho law, or Yvbether he w'as labouring 
under and what delusion at the time 

To these questions the Judges (with the exception of Maule, J., who gave on 
his own account a more qualified answer) answered as follows : — 

To the first question : — “ Assuming that your Lordship’s inquiries are con< 
fined to those persons who labour under such piirtial delusions only, and are not 
in other respects insane, we are of opinion, that, notwithstanding the party did- 
the act complained of with a view, under the influence of insane delusion, of 
redressing or revenging some supposed grievance or injury, or of producing some 
public benefit, he is nevertheless punishable, according to tbe nature of the 
crime committed, if he knew, at the time of committing such crime, that he was 
acting contrary to law, by which expression we understand your Lordships to 
mean the law of the land.'* 

• To tho 2ud and 3rd questions ; — ** That the jury ought to bo told in all oases 
that every man is presumed to bo sane, and to possess a sufficient degree of 
reason to be responsible lor his crimes, until the contrary be proved to their 

satisfaction ; and that, to establish a defence on the ground of insanity, it must 
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b» clearly prored that, at the Ume of the coromittiBg of the act, tte P«r^ 
ftocos«d WM Ubourin/r under sucli n defect, of renion, from diiiiMe or tb« mtnaa 
as not to know the nature and qiuillty of the act he was doing, or, if ho did 
know it, that he did not kiujw he wes doing what wua wrong, Tho modo of 
putting the latter part of the question to the jury on these occasions has 
generally l>e<'n, whether the nccused, at the time of doing the act, knew tho 
difference lietxvtH'n right and wrong, which mode, though rarely, if over, 
leading to any mistake with the jury, is not, as we conceive, so accurate when 
put geneniHy, and in the ale't luet, n« when put to the party’s knowledge of 
right and wtVnig, i« resjMy't to tlie very act with tvhich he is charged. It the 
question w<‘re to ho ptit bs to the knowledge of the tw’cused, solely and exclu- 
sively with reference to the la^v ot the land, it might tend to confound the jury, 
by inducing them to Wlieve that an actual knowltnige of the law of tho land 
was etiseutial in order to lead tf> a conviction, whereas tho law is administ/Ored 
upon the piinciple that every one must In* taken eouclusivtdy to know it, without 
proof that he does know it If tlic accused was conscious that the act was one 
which ho fuight ii<d to dn. and if that act was at the anme time oont'ury to tho 
haw <d the hind, he is puiiishahle ; snd the uhual course, therefore, has lM*on to 
leave the question to the jury , whethertla* party accused had a sufficient degree 
of re.aaoii to know that he was doing an set, that wa« wrong ; and this eourso, 
we think, is correct, accompanied with such fdiservutions and explanations as 
the circumstance of each particular case may r«,^piire." 

To the fourth (juestion * — “The answer tti this question must, of courso, 
depend on the nature ot the delusi<m ; hut nciking the same assumption hs we 
did Ifciore, that he labours umlcr such partial delusion only, and is notin other 
respects insane, we think he must 1 k> considered in the same situation hb to 
rf'sponsihility us if the facta with respect to wliiidi the delusion exists were reaff 
For example, if, uiuler the influence of his delusion, ho BuppoBes another man 
to be in the act of attempting to take away his life, and ho kills that man, tis lie 
supposes, in Relf-defence, lie wouhi he <*xcmpt from punishment. If his delusion 
was that the deceased has inflicted a serious injury to hin (diaracter and fortune, 
and he killed him m reiouge for aucdi suppoacd injury, he would be liable to 
punishment. “ 

And to the lost question : — “ We think the medical man, under tho circum- 
stances supposed, cannot in strict ncR8 l>o asked his opinion in tho terms abovo 
slat**d bee uixe each of those {juMgti«»ii8 involves tho determination of tho truth 
t>f the f.icta di'posedto, which it is for the jury to decide ; and tho f uestions 
are rmt mere (juostiuna upon a matter of science, in which case such evidence is 
adrniwMihie. But where t he facta are admitted or not disputed, and the ciuestion 
bt*oomefl substantially one of science only, it may bii couvenieut to allow the 
question to be put in th..t general form, though the same cannot be insisted on 
as a mi4tU»r of right ’’ 

The whole subject is exhaustively discussed by Mr. Justice Stephen, 
in his recent work on the History of the Criminal Law, vol. II, chap. 19. 


It is a wise caution which was j^^iven by Baron Hume not ** to 
receive as evidence of madness the atrocity or brutality of the act 
itself that has been done, though there has been no previous symptom 
of the disease.” (Alison Ciim. L. 653,) In many remarkable trials 
in England an attempt has been made to set up insanity on this 
jjround, but the Judges have always strenuously resisted the intro* 
auction of a principle, which would make a criminal safe in proportion 
to the barbarity of his acts. Mere crime, however savage and purpose* 
less, is unfortunately only too consistent with all that we know of 
hunwn nature. And it is also most necessary to remember, that** mere 
oddity of manner, a half craziness of disposition, if unaccompanied by 
an obscuring of the conscience will not avail the prisoner.” (Alison 
Crim. L. 655.) The evidence must prove an alienation of reason, per- 
verting the moral sense. (R. v. Nobin Chunder, 13 B.L.R. Appx. 20 ; 
S,C. 20 Suth. Cr. 70.) 
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The case of persons who are deaf, or dumb, or both, is occasionally 
one of much difficulty. One who was deaf and dumb from birth 
used to be assumed to be also an idiot, since lie had no means of 
acquiring information as to tlie law of the land, or of learning the 
distinction between right and wrong, 'i'his presumption, however, 
might be rebutted by sliowing that he had the use of his understand- 
ing, and of course would vanish, if it were proved that he had been 
fully instructed, as many have been by the well-known discoveries 
in the art of teaching such persons. Where, therefore, such a person, 
or a person merely deaf, or merely dumb, stands cliarged with an 
offence, three states of fact are possible. The evidence may show 
that he is actually destitute of such an amount of reason as makes 
him a responsible being. In that case he would be dealt with as an 
ordinary idiot. Or, he may appear to have sufficient intelligence, 
and there may also be means by waiting, or by such a system of 
signs as he understands, of communicating^ w ith him, so as to convey 
to him the nature of the chaige and evidence against him, and so as 
to admit of his making a defence. In that case his trial would 
proceed, and he might be convicted and punished. Of course, very 
great caution would be requisite before such a conviction could be 
consideredSatisfactory. An intermediate state of things would arise, 
where the evidence cstahlislied his menial intelligence, but no means 
i^xisted of communicating w'ith his mind, or of enabling him to 
communicate with the witnesses or the Court. In such a case the 
old Knglisli piactice used to be, to let the trial proceed, the Judge 
watching tlie case on behalf of the piisoner. It is evident, however, 
that a prisoner tried in that manner might be convicted on a charge 
of whose nature he was utterly ignorant, and to which he could have 
given a complete answer. 'I he modern course is that which w-as adopt- 
ed in K. V. Dyson (7 C. P. 305) which was follow'ed in K.t', Pritchard, 
{/bid. 303.) In the latter case, Alcierson, B. said to the jury, “ There 
are three points to be inquired into : — First, w'liether the prisoner is 
mute of malice or not ; secondly, whether he can plead to the indict- 
ment or not ; thirdly, w'hether he is of sufficient intellect to comprehend 
the course of proceedings on the trial, so as to make a proper 
defence — to know that he might challenge any of you to whom he 
may object — and to comprehend the details of the evidence which in 
a case of this nature must constitute a minute investigation. Upon 
this issue, therefore, if you think that there is no certain mode of 
communicating the details of the trial to the prisoner, so that he can 
clearly understand them, and be able properly to make his defence 
to the charge, you ought to find that he is not of sane mind. It is 
not enough, that he may have a general capacity of communicating 
on ordinary matters.*' (/Icc. R. v. Berry, i Q.B.D. 447.) 

In all the above cases the jury found that the prisoner was of non- 
sane mind, in the sense of oeing unable to take an intelligent part 
in the proceedings, and the Court ordered the prisoner to be confined 
in prison during the pleasure of the Crown under 39 & 40, Geo. Ill, c. 
94, s. 2. The Cr. P.C. 1882 now provides (s. 341) that “ if an accused 
person, though not insane, cannot be made to understand the pro- 
ceedings, the Court may proceed with the inquiries or trial ; and, in 
the case of a Court other than the High Court, if such inquiry results 
in a committal, or if such trial results in a conviction, the proceedings 
shall be forwarded to the High Court with a report of the circumstances 
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of the case and the High Court shall pass thereon such order as to it 
seems fit.*' 

This section applies to persons whose inability to understand the 
proceedings arises from their being deaf or dumb, or ignorant of the 
language, or from any other similar cause except unsoundness of 
mind. (Empress v. Husen, 5 Bom. 262.) 

I'he Cr. P.C. Chap. XXX IV contains rules for the trc.-itmcnt ot 
lunatics. Where a piisonci, again*;! whom a ( h.irgc i*; j>ref« ired, is 
shown to be of unsound mind and incapable of ni.ikie.g lus defence, 
the case is to be postponed, but to continue pendinjii, ^^ud the piisoncr 
is to be released on bail, or kept in custody, actoiding to the chaiacicr 
of the offence charged, (ss. 463-469.) 

** Whenerer any poraon ii Acquitted, upon the ground that at. tho tirni* at 
which he is alleged to have committed un ofTenoo ho iv.m, i>v 10 is* i< » 1’ iiu«ound- 
ueae of miud, iucupable of knowing the nature oi t)ie not Ci tiMtiiuliug 

the offence, or that it waa wrong or coutr.iry to law, 1 ho tuidiug thall atati* 
Mpeciaily whether he committed the actor not.” (». 170 ) 

The case is then to be reported to the I.ocal ( io\ erninctit, who may 
commit the person to custody in a lunatic asylum or oihci safe place 
(s. 471) or hand him over to his fuends for .salt.* keeping, is. 475 I 
If committed to a lunatic asylum under s. 430, he can only be released 
upon the report of a commission, to the effect that ‘‘ they consider 
that he can be set at liberty without danger to himself, or any other 
person.*' (5,474.) 

In addition to the powers conferred by this An, provision lias been 
madej^y 14 fic 15 Vhet. c. 81, for the removal from india of persons 
charged with oftences, and acquitted, or not tiicd on the ground of 
insanity. Section 1 makes it lawful for the poison, or persons, 
administei ing the Government of tiie Presidency in which such persons 
shall be in custody, to order such peison to be removed from India to 
any part of tlie United Kingdom, thereto abide the order of Her 
Majesty concerning his or her safe custody, and to give such direc- 
tions for enabling such order to be carried into effect as may be 
deemed proper, (in re Maltby, 7 Q B.D. 18.) 

Section 4 provides for the recovery from the lunatic of the expenses 
so incurred. 

Sec, also. Act XXXVI of 1858 (Lunatic Asylums,) and Act II of 
1867, (High C ourt : Convicts) as to removal of lunatic prisoners from 
jail to a lunatic asylum. 


85 * Nothing is an offence which is done by a 

person who, at the time of doing it, 
is, by reason of intoxication, incapable 
of knowing the nature of the act, or 
that he is doing what is either wrong 
or contrary to law, provided that the 
thing which intoxicated him was administered to him 
without his knowledge or against his will. 


Act of A perKHi 
of judg- 
by r«Miso» 
ion 

ais 




** That where u peculiar kuuwledire wii« an element of the jjuilty act, requir- 
ing nice diicriiuiiiat u>ii and judj'rnent, a« in )>ii8.'«ing u counterfeited hunk bill 
knowing il to he ctmnlt'rteit ; ami whore dehheratiuii and premeditation are 
liefe»<iwry uig<edient« of the (uiuie, us in murder (d the first dt'giee —evidence of 
intoxication ia admirtsihle and pntjM'rtu be taken into conaideiatiou by the jury, 
in determining the qm^stioii as to the guilty knowledge in the one case, and as 
to tlie deliborutiou and pivineditution in tbe other.'’ (Bislutp § u. 3 .) 

1‘he Penal Code requires it to be as^uiued that a man voluntarily 
drunk had ** the same knowledge as /le would have had if he h§d not 
been intoxicated/’ I'hcrefore, where fiom a given slate of facts the 
law assumes a particular knowledge, or tiiat knowledge is a matter 
of necessary inteience, intoxication cannot be set up. For instance, 
if a man shoots another, he would not be allowed to say that he was 
drunk, and did not know that he held a pistol m his hand, or that 
the effect of discharging it would be to ^au^ 1 e death. So, if he killed 
another under circumstances winch, had he been sober, could have 
created no alarm in his mind, he would not be allowed to plead that 
through intoxication he imagined that his life w'as in danger. But 
W'here it isinciimbeiU on the prosecution to make out specific know- 
ledge of a particular fact, and where the cucumstances raise no 
necessary inference of it, the rule might be different. For instance, 
if a man is chaiged with passing off a counterfeit rupee, knowing it 
to be such, the knowledge must be made out by the prosecution, and 
is not necessarily to be assumed, though ii might be inferred from 
the mere fact of passing the coin. Suppose the fact to be established 
that the man had sevetal good rupees in his jxickel, but knew also 
that he bad one bad rupee, still it would have to be made out that 
he knew he was paving the bad rupee, not merely that he had the 
means of knowing, if he had taken better precautions. It would be 
clearly admissible to show that he was in a liurry to catch a train, and 
ihcietore did not examine the com; and I can see no reason why 
evidence of his intoxication should not be admissible for the same 
purpose. Hurry is a state of mind voluntarily brought about just as 
much as drunkenness. 

Section 86 lays down no rule as to the inference of intent in cases 
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of intoxication. A man is assumed to intend the natural or necessary 

consequences of his own act, and in the majority of cases the question 
of intention is merely the question of knovvledi;c. If i striker man 
on the head with a loaded club, I am assumed to know that the act 
will probably cause death ; and, if that result follows, 1 am assumed 
to have intended that it should. As the diunkard is assumed to have 
had the knowledge, he mu:it necessarily be assumed to have had the 
intention ; since, assuming the knowledge, the law will allow no other 
explanation of the act to be given. But sometimes, in determining 
the quality of an offence, evidence is necessary of a specific existing 
state of mind, which must be found as a fact, and cannot be assumecT. 
For instance, supposing a fatal blow to be struck under circumstances 
of grievous provocation ; it migiit be shown that, notwitlisianding the 
provocation, the defendant had acted, not under its influence, but from 
a pre-concen cd malicious lesohe to kill. If so, the offence would be 
murder. But the rneic fact ol tlic deadly blow would not be sufficient 
evidence for that pupose. Ciivcn tlie pio\ocalion, tlie legal inference 
derivable fiom the character of the blow would be exhausted in 
making the act be culpable homicide not amounting to murder. 
Evidence of a difTercnt stale of mind would be required to constitute 
the graver charge. In tins state of things intoxication might be an 
answer to the charge of murder. As Mr. Bishop observes, 493*) 

“ Thu bett<?r docitino ia that if, for in«tADce, the quoftlion if, whether the 
killing arofe from u piovt^caiiou giver, at the time, or from previouf malice, 
evidence « f the priftoru rV hitMug been too drunk to carry thi« previouf malice 
in hie heart may be admitu^d. Aiui the coniiidemtion is not to be withheld 
from the jury that hia drunkennet-s nmy render more weighty the presumption 
of bis having yielded to the provocation, rather than to the previous malice; 
because of the fact, that the passions of a drunken man are more easily 
aroused than those of a sober one This dt)ctrino differs from that untenable 
one, of drunkenness excusing, or palliating, either the passion or the malice. 
So, intoxication sheds light on the question, whether expressions used by 
the prisoner sprang from a delilierate evil purpose, or were the mere idle words 

• drunken man. This evidence, moreover, asBists in determining whether the 

defendant acted under the belief that his property, or person, was about to be 
attacked.’* s' . 


Act not intended 
not known to 


t- 


hurt, done by con 
aent. 


87 - Nothing, which is not intended to cause death 

or grievous hurt, and which is not 
known by the doer to be likely to 
cause death or grievous hurt, is am 
offence by reason of any harm which 
it may cause, or be intended by the 
doer to cause, to any person above eighteen years of 
age, who has given consent, whether express or 
implied, to suffer that harm ; or by reason of any 
harm which it may be known by the doer to be 
likely to cause to any such person, who has consented 
to t^e the risk of that harm* 


llluitration, 

A and Z agree to fence with each other for amusement. This 
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agreement implies the consent of each to suffer any harm which, in 
the course of such fencing, may be caused without foul play; and if 
A, while playing fairly, hurts Z, A commits no offence. 


88 * Nothing, which is not intended to cause 

death, is an offence by reason of any 
harm which it may cause, or be 
intended by the doer to cause, or be 
known by the doer to be likely to 
cause, to any person for whose benefit 
it is done in good faith, and who has given a con- 
sent, whether express or implied, to suffer that 
barm, or to take the risk of that harm. 


Act not intftnded 
to cause death, 
done by consent 
in good faith for 
the benefit of a 
} erson. 


Illustration. 

A, a surgeon, knowing that a particular operation is likely to cause 
the death of Z, who suffers under a painful complaint, but not intend- 
ing to cause Z's death, and intendinf^, in good faith, Z*s benefit, 
performs that operation on Z with Z's consent. A has committed no 

oSfence. 


Nothing, which is done in good faith for the 
benefit of a person under twelve years 
of age, or of unsound mind, by or by 
consent, either express or implied, of 
the guardian or other person having 
lawful charge of that person, is an 
offence by reason of any harm which 
it may cause, or be intended by the tioer to cause, 

or be known by the doer to be likely 
to cause, to that person : Provided — 


fit of a child or 
persoa of uutoond 
niisd, by or by 
eonssni of gtiAr* 
dka. 


ProTitoet. 


First . — That this exception shall not extend to 
intentional causing of death, or to the attempting 
to cause death ; 


Secondly . — That this exception shall not extend 
to the doing of anything which the person doing it 
knows to be likely to cause death, for any purpose 
other than the preventing of death or grievous hurt, 
or the curing of any grievous disease or infirmity ; 

Thirdly. —That this exception shall not extend to 
the voluntary causing grievous hurt, or to the 
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attempting to cause grievous hurt, unless it be for 
the purpose of preventing death or grievous hurt, 
or the curing of any grievous disease or infirmity ; 

Fourthly . — That this exception shall not extend 
to the abetment of any offence, to the committing of 
which offence it would not extend. 


Illustration. 

A, in faith, for his child*s benefit, without his child** consent, 
has his child cut for the stone by a surgeon, knowing it to be likely 
that the operation will cause tlie child’s draih, but not intending to 
cause the child’s death. A is within the exception, inasmuch as hi> 
object w^as the cure of the child. 


90 A consent is not such a consent as is intended 

by any section of this Code, if the 
to '‘and^ conscnt 18 given by a person under 
tion ^^°***^^°^**^ fear of injury, or under a misconcep- 
tion of fact, and if tlio person doing 
the act knows, or has reason to believe, that the con- 
sent was given in consequence of such fear or mis- 
conception — Or, 


If the consent is given by a person who, from 

Coiii«nt of ft unsoundness of mind, or intoxication, 
«hiia or poTHouof is uuable to understand the nature and 

noftotuid mind. . , , , i • i i 

consequence of that to which he gives 
his consent ; or, unless the contrary appears from 
the context, if the consent is given by a person who 
is under twelve years of age. 


Conunentary* 

The latter part of this section will introduce an important diver- 
gence from ine doctrines of English law, in reference to crimes 
which depend upon absence of consent. For instance, both by 
English law and under the Code (s. 375) a man commas ramc who 
has sexual intercourse with a woman without her consent. But the 
English jurists hold that mere physical consent is sufficient, and that 
even though the woman is an idiot, still if she consents from mere 
animal instinct, the offence is not committed. (R. ». Fletcher, a8 Lj. 
M.C. 85; S.C. Bell 63; R. v. Fletcher, L.R.i, C.C. 39.) But the 
Indian law is not satisfied without the intelligent consent of a woman 
who is able to understand the nature and consequences of the act. An 
idiot may be as o^ble of assenting to sexual intercourse as any other 
fcfnale animal, out it is plain that the nature and consequences df 
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illicit intercourse with a woman are very different from what they would 
be in the case of a cow. It is precisely this difference which the Indian 
law requires that she should be able to understand, and, understand- 
ing it, still to consent. 

So as regards assaults, both by English law and under the Code 
(s. 350) the absence of consent is an essential ingredient in the offence. 
But the English jurist treats consent as a simple fact; and, therefore, 
held until a recent Statute that the consent even of a child under ten 
years of age to what would otherwise be an indecent assault, prevents 
the act being indictable, (K. t/. Johnson, 34 L J.iM.C. 192 ; H. v. Beale, 
L.R. I C.C. 10) provided she knows, as a fact, what she is consenting 
to, and does not merely submit, but consent. iR. v. Lock, L.R. 2 
C.C. 10, post note to s. 354.) But by the Code, the consent of a per- 
son who IS under twelve years of age is immaterial. Therefore, where 
the act, it done without consent, would be an offence, the fact that 
such a consent was given by a cliild under twelve years of age 
would be no jusiificauon, unless the conti ary appears from the con- 
text. 1 he contrary does appear from the context in cases of rape, 
where the age of consent is reduced from twelve years of age to ten 
years. 

For an illustration of consent given under a misconception of fact, 
sec R V, Hoonai Fattemah, (12 buth. Cr. 7; S.C. 3B.L.H. A. Cr. 25,) 
where the accused, a snake cliarmer, induced the deceased to allow 
themselves to be bitten in the belief that the charmer had power to 
cure snakebite by chaims. 

91. The exceptions in Sections 87, 88 and 89 

do not extend to acts which are 
offences independently of any harm 
which they may cause, or be in- 
tended to cause, or be known to be 
likely to cause, to the person giving 
the consent, or on whose behalf the 
consent is given. 

Jllusiration. 

Causing miscarriage (unless caused in good faith for the purpose 
of saving the life of the woman) is an offence independently of any 
harm which it may cause or be intended to cause to the woman. 
Therefore, it is not an offence ** by reason of such harm and the 
consent of the woman, or of her guardian, to the causing of such 
miscarriage does not justify the act. 

92. Nothing is an offence by reason of any harm 

. . which it may cause to a person for 

whose benefit it is done in good faith, 
even without that person’s consent, if 
the circumstances are such that it is 


ently of barm 
oaua«d to tbo por* 
«oa CO u 8C ti t it)g, 
are not within tho 
:ionf in Seo- 
87. 88 and 
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impossible for that person to signify consent, or if 

that person is incapable of giving con- 
Pronio*i. guardian, or other 

person in lawful charge of him, from whom it is 
possible to obtain consent in time for the thing to 
be done with benefit. Provided — 

First — That this exception shall not extend to 
the intentional causing of death, or the attempting 
to cause death ; 

Secoiulhj . — That this exception sliall not extend 
to the doing of anything which the person doing it 
knows to be likely to cause death, for any purpose 
other than the preventing of or grievous hurt, 

or th<^ curing of any grievous disease or infirmity ; 

Thirdly. — That this exception shall not extend to 
the voluntary causing of hurt, or to the attempting 
to cause hurt, for any purpose other than the pre- 
venting of death or hurt ; 

Fourthly. — That this exception shall not extend 
to the abetment of any offence, in the committing of 
which offence it would not extend. 

Illustrations. 

(a> Z is tlirown fr‘'»m his horse, and is insensible. A, a surgeon, 
finds iluil Z requires lo be trepanned. A, not intending Z's acath, 
but in good lailh, for Z’s benefit, performs the trepan before Z 
recoveis his power of judging for himself. A has LOmmitled no 
offence, 

ib) Z is carried off by a tiger A fires at the tiger knowing it to 
behkety that the sliot may Kill Z, but not intending to kill Z, and 
in good faith intending Z"s benefit. A’s ball gives Z a mortal wound. 
A has commuted no oaence. 

(c) A, a surgeon, sees a child suffer an accident which is likely to 
prove fatal unless an operation be immediately performed, '1 here if 
not lime lo apply lo the child’s guardian. A performs the operation 
in spite of the entreaties of the child, intending, in good (ailh, Ihc 
child’s benefit. A has committed no offence. 

id) A is in a house which is on fire, with Z, a child. People l^low 
hold out a blanket. A drops the child from the housc-lop, knowing it 
to be likely that the fall may kill the child, but not intending to kill 
the child, and intending, in good faith, the child’s benefit Here even 
if the child is killed by the fall, A has committed no offence. 
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Explanation. — Mere pecuniary benefit is not bene- 
fit within the meaning of Sections 88, 89 and 92. 

93 . No communication made in good faith is an 

offence by reason of any harm to the 
person to whom it is made, if it is 
made for the benefit of that person. 

Illustration. 

A, a surgeon, in good faith, communicates to a patient his opinion 
that he cannot live, i'he patient dies in consequence of the shock. 
A has committed no offence, though he knew it to be likely that the 
communication might cause the patient’s death. 

Commentary. 

Sections 87 — 93 apply to cases in which an act, likely to result in 
dangerous consequences, is done to a person with his permission, or 
for his benefit. 1 hese exceptions are as follows ; — 

First. — Acts not intended, are known to be likely to cause death, or 
grievous hurt, aie not offences, when done to a person above eighteen, 
who has consented to suffer, or run the iisk of, the harm. (s. 87.) 

The phrase grievous hurl” is defined in s. 320. Of course, every 
man is assumed to contemplate that harm which is tiie probable 
result of the weapon he uses ; therefore, if two persons were to fence 
with naked swot di>, though in the most friendly spirit, and one were 
lo kill the other, this would be culpable homicide. (1 Hast P.C. 268 ; 
Foster 2O0.) It IS lo be observed that this exception only applies 
where llie person suffering the harm is above eiglueen ; and, there- 
fore, a boxing match between two school-boys below lliat age would 
be criminal. But it would not be criminal for a parent, or master, 
to inflict moderate punishment upon a child or apprentice; for this 
is in itself a lawful act and comes under the exception in s. 79. 
(l Russ. 773.) Nor is any act, whether with or without consent, an 
offence, if the harm is of a very slight character, (s. 99.) 

1 he harm done must not be different in kind, or degree, from what 
the person has agreed to run the risk of. Therefore, if two men 
were to begin boxing with gloves, one would not be justified in 
throwing aside the gloves, and striking with his fist. Similarly, 
cither of the players in a fencing match would be bound to discon- 
tinue the moment the button fell off his foil. On the same principle, 
all the recognized rules to the contest must be observed, for they 
enter into the estimate of the risk. Where tw*o men are sparring, every 
blow must be fair. And so it is laid down in East, (i E.P.C. 269.) 

** That IQ c4S6i of frieodly coQto«ta with vr«ipoDe, which, though not of a 
deadly nature, may yet breed danger, there should bo due waruiug given that 
fiaeh party may start upon equal terms. For, if two were engaged to play at 
eudgelt, and the one made a blow at the other, likely to hurt, before he was 
Jgon his guard, and without waroiog, and death ensned, the want of due and 
, friendly warning would make such act amount to maaalanghter, but not to 
murder, beoause the intent was not mnUeiooe.” 
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It may be questioned whether a prire^fight between two adults» 
fairly conducted according to English rules, would be protected 
under this section. Notwithstanding the apparent ferocity of the 
contest, it may well be argued, that it is not on the whole likely to 
cause death, or griev’ous hurt ; certainly the annals of boxing are in 
favour of such a position, where the combatants are at all matched. 
On the other hand, there is no doubt that the law of England, which 
countenances such sports as fencing, wrestling, and cudgel playing, 
always treated prize-figluing as absolutely illegal, and evei\ extended 
the criminality to every one present, and countenancing the trans- 
action. (1 Huss. 8iS.) I'c :i cciiain cMcnt, the greater danger of 
prize-fighting may be the reason for the (hfference ; but piobahly the 
real cause is the publicity with wlm h mi< h contests are attended, anrl 
the disorderly crowd which they colln t. Ac( (>ulins4iy, in cases 
where no de.'ith ensues, tiie haiglisli pirn in e is to indict tlie nlTender 
for not and breacli of the peace, (hosier K.^. UtllinglMin, 2 

C. 8: 1 *. ; K. v. Perkins, 4 C S: i\ 5'^/.) I being so, a pnze- 

fight would still beciiinina! uiu]<rs.<ii, independently ui any injury 
intended, or accruing to tlie panics tng.Tgcd. 

Secont^iy. — Nonet, not intended to i anse ilt*ath, is to bean offence, 
if It IS dune for t!u* benefit ul tli(‘ piM'^on suiliiing it ;//>«/, with the 
consent of such pcisun, being'’ rpnihlieil to gue such c’*>nscnt, and 
giving It uf Ills <nsn fice will, with full knuwh dge oi all the facts, 
(ss. 85 , (^)): iccu/n/.h', in the case oi pcisons nut tapahleoi giving 
consent, It the con'-enl of liie person lawluily in chaigc ot ihem js 
obtained (s. 89^ ; or, thirdly^ even willunil obtaining coic’.enl, where, 
under llie circumstances, such consent could not possibly be obtained. 
(s.94.) 

The sections will have to be very lihrr.'dly roivtrued, or they may 
prove most dangeious to rnedic.'il piai iiliuners, who must take steps, 
often of a most dangeious cliaiacier, upon the spur of the men lent. 

No act which is intended to cause deatli will be protected. And 
therefore, a man who killed a woman m order to save her from being 
ravished, or who suppheti another with poison in order to enable liiin 
to escape from drain upon the scaflfold. wuuUi not be within thir excep- 
tion. (See ss, 305, But it is n<» oflencc to rio an m t before llie 

birth of a child, which picvenls its being burn alive, or causes it to die 
after its birth, when ific act is done in good faith for the purpose of 
saving the mother's life. (s. 315.) 

Merc pecuniary benefit will not be sufficient. (Expl. s. 92.) I once 
knew a strange case, in which a man who had a life-estate in himself, 
entailed upon his children, with reversion to himself in fee, wanted to 
raise a loan upon the security' of his estate. He had no cfiildren, but 
as it was possible he might have issue, the security was rejected. He 
hit upon the strange idea of having himself castrated in order to make 
posstbtlily of issue extinct ! 1 need hardly say that the proposal to 
effect this singular covenant against encumbrances was not sanction- 
ed by his law'ver, 1 he performance of such an operation for such a 
purpose would, of course, be illegal under this Code ; first, because 
the benefit is not such as is contemplated by the act ; secondly^ be- 
cause gries'ous hurt, such as emasculation is declared to be, can only 
be done for the purpose of preventing death or other grievous hurt, or 



82 


JICTS DONB IN GOOD FAITH. 


[CllAp. IV, 


for cure of a disease. (R. v. Baboolun, 5 Suth, Cr. 7 ; S.C. i Wym. 
Cr. 12.) And, therefore, a soldier who should aid another in muti- 
lating himself, in order to procure his discharge, would also be guilty. 

As to the consent which is necessary, 1 conceive that every proper 
consent should always be presumed, where the act is in itself proper 
and beneficial ; as, lor instance, a surgical operation. And this is in 
accordance with the principle of the law of evidence, that innocence 
will always be presumed ; and, therefore, where the act is primA facie 
lawful, but may be unlawful by omitting certain precautions, it will 
be assumed that those precautions have been taken, until the contrary 
is shown. 

'* Thuii, whore the plaintiff complained that the defendant who had chartered 
hit ship had put on board an article Itighly inflammable and dangerous, without 
giving notice of ita nature to the master or others in charge of the ship, whereby 
the was burnt, he was held bound to pro?© this negative averment.’’ 

■ r. § 113 .) 

Even where no actual consent could possibly have been given — as 
in the case of a patient who had not been informed of the necessity 
of any operation, and who was suddenly given chloroform — 1 have no 
doubt that tlic mere fact of his having placed himself under medical 
care carried witli it an implied consent to submit to everything neces- 
sary and proper for a cure. 

The conliary presumption would arise where the act was in itself 
apparently unlawful. T hcrefore a person who had killed, or wounded, 
another in a stiupgle, and who pleaded that it was the accidental 
result of an amicable contest, entered into by mutual consent, would 
have to prove his pica, (i Ta)l. Ev. ^ 118.) 

A more difficult case, but one wliich might easily happen, would 
be where the party expressly withheld his consent, though the act 
were admitted to be for his benefit, and for the sole purpose <»f saving 
his life. Such a case might possibly arise, where a timid patient 
could not nerve himself to undergo an operation, however necessary. 
Such a case is not provided for by this act ; and should it arise, the 
surgeon, if he wished to be absolutely safe against subsequent 
charges, would be compelled to leave the sufferer to his fate. Of 
course, if such a charge were brought, and a conviction procured, the 
punishment would be no more than nominal. 

Section 03 'vas intended by the Commissioners to guard against 
a possibility which their ingenuity foresaw, though it is hardly likely 
ever to become a reality. T he words of s. 299 are so wide, that a 
person might commit the offence of culpable homicide by suddenly 
communicating disastrous intelligence to a person whose state of 
health was suim that the shock might readily prove fatal. It seemed 
to the Commissioners that the section ought not to be altered so as to 
exclude such an act from the list of of^nces ; because, if a person 
maliciously, and for the purpose of killing or injuring another, imparted 
a shock of this species, the act w'as as truly criminal as if a tangible 
weapon had been used. Section 93 was therefore introduce to 
protect the innocent, without unduly cloaking the guilty. When we 
remember, however, that the words “ good failh^ 
and attention ; and that it is expressly stipulate that the commu- 
ntcation shall be made for the benefit of the person to whom it is ad* 
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drcsied, it may be doubted whether the danger, supposing any existed, 
is much diminisheci (See ist Report, 1846, 243 — 249.) 

The clause may also be applied in cases which would otherwise 
come under the head of criminal trespass, (s. 441 or insults, s. 504.) 

94 - Except murder, aud offences against the 

Act to which a State, puuishable with death, nothing is 
i«i compel, an offencewhich isdoneby aperson who 
w by thrmt.^. compelled to do it by threats, which, 

at the time of doing it, reasonably cause the appre- 
hension that instant death to that person will other- 
wise be the consequence ; provided the person doing 
the act did not of his own accord, or from a reason- 
able apprehension of harm to himself short of instant 
death, place himself in the situation by which he 
became subject to such constraint. 

Erplanaiion 1 . — A person who, of his own accord, 
or by reason of a threat of being beaten, joins a gang 
of dacoits, knowing their character, is not entitled to 
the benefit of this exception, on the ground of his 
having been compelled by his associates to do any- 
thing that is an offence by law. 

Ejcplanation 2. — A person, seized by a gang of 
dacoits, and forced, by threat of instant death, to do 
a thing which is an offence by law ; for example, a 
smith compelled to take his tools, and to force the 
door of a house for the dacoits to enter and plunder 
it, is entitled to the benefit of this exception. 

Conunentary. 

This section differs slightly from the doctrines of English and Scotch 
law. By English law, it would appear that a threat of actual death, 
impending at the moment, would be an excuse for the committal of 
any crime except murder. In the last named case, Lord /laU lays it 
down that, 

If a m&D be desperately luaalted, and io peril of death, and cannot other* 
wi«e eecape, tmlefs, toaatufy hia awailaut’e fury, he will kill nn umocent perton 

“ that crime and 
rather to die 



But actual present and continuing fear of death has been held an 
excuse for |oining in a riot ; for giving supplies to rebels, and assisting 
them in minor acts of treason ; and even for joining and marching 
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with rebels, (i Hale 49— 51, 139; Foster C.L. 13.) But in no case will 
fear of injury to house or goods, or apprehension of personal violence 
short of death, be any excuse whatever; (i Russ. 139; R. v. Tyler, 8 

& F. 620) ; nor will even threats of death avail the prisoner, where 
time permits him to procure the protection of the law. (i Hale, 51.) 

By Scotch law it is laid down that, 

“ The excuse of oompuUion will only avail if the prisoner was in such a situ- 
ation that ho could not reaiat without manifest peril to his life or property.’* 
(Alison Uriin. L. C 7 «.) 

Accordingly, the plea of compulsion was held sufficient upon indict- 
ments for hi^h treason and piracy. In all the cases cited by Mr. 
AIiM)n ilio io.'ii was a fear of immediate death, and 1 am inclined to 
think lliat llie piopoMtion as to peril topiopeity being sufficient justifi- 
cation loi 1 1 line is loo widely slated. 

Under s, 94 the compulsion must be such as is required by English 
law ; and in the ca^cs of murder, and waging war against the Queen 
(s. 121), even this plea will be insufTicienl. 

95. Nothing is an offence by reason that it causes. 

Act cau«iug intended to cause, or that 

•light harm. it is kiiowii to bo likclj to ctiusc, any 

harm, if that harm is so slight that no person of 
ordinary sense and temper would complain of such 
harm. 

Commentary. 

This is a novel, but a useful section. It is plain that the “ person 
of ordinary sense and temper” must be t.iken Jrom the class to which 
the acinal coni[>lainanl belongs. Gross language, and even personal 
violence, in.ty be so common among members ot a particular class of 
the comimmiiy, that sueii acts may be done by one to another without 
any itiea that any ju^l ground tor complaint is given. Similar acts 
in a ditfeienl rank of hie might necessarily exhibit an intention to 
insult and mjiHC. 1 he ‘section is valuable as allowing the Judge a 
means of ev.iding the strict letter of the law, whenever merely litigious 
charges are brought under such Sections as 294, 295, 499, 503, &c. 

The original framcis of the Code in their notes (p. 81) say of this 
clause, that it, 

** iut4*ruled to provide' for tho«e c.ases which, though from the imperfection* 
of lauguUjj:o, they tall >Mtluu the lotior of the penal law, are yet not within it« 
•pint, and are uU o\er the world coaaidored by the public, and are for the 
moat mrt dimlt n ith by t ho Uibuiudu, its iuuooent. A» our detiuitionaare framed, 
it is t Left to dip a peu into auuthor uiau’a ink ; miachief to crumble one of hi* 
wafers ; an aanault to ro\er him with a cloud of dust by ridiug pant him ; hurt 
to incommode him by pn^ssing him in getting into a carriuge. There are 

iunuuicrablo act* without {Kwformmg which meu oannotlive together in society 
— act* which all men constautty do and suffer in turn, and which it i* desirable 
they should do and auffer in turn, yet which differ only in degree from orime*. 
Th«t tht^e act* onght not to be treated a* orimes is evident, and we tkinlt it 
far better expre«*ly to except them from the penal Glaoee* of the Code than to 
leave it to the Jadgee to mmept them in praoUoe.** 

For intunce, tho High Court ol Bombay revtrsod a coovtetton for 
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theft under this section, where the accused was sentenced to seven days* 
imprisonment for picking pods, value 3 pie, off a tree standing in a 
waste piece of Government land. (R. v. Kal3'a, 5 Bom. H.C. C.C. 
35.) 'The case might have been different had the produce been taken 
from a tree on the properly of a private person. 

This section, however, was held not to apply to a blow across the 
chest with an umbrella, though such blow may have caused but little 
pain. (Government of Bengal v. Sheo Gholam, 24 Sulh. Cr. 67.) 


Of tue Right of 


Pkivate Depknck. 


Nothitijf done in 
pnriUo dofericc 
offence. 


96. Notliing is an offence which 
is done in the exercise of the right 
of private defence. 


Commentary. 

V\’hrre a hushatul vrvrr( !v fx .it a man who trc‘«passcd by night in 
his house, for ilie purp»»''e (d t om nutting .idulK'iy \\ it h his wife, he was 
held jusuru'cl, in the I N< u ol Ins light ol pi i\ at(' (iefence, m causing 
any harm siimt of cicalli. v. Dhauimin, 20 bulli. Cr. 3O.} 
hee post, s. 104. 


i*ud of pr<»{)t-rty. 


97 . Every person lias a rif^lit, Bub- 
ject to tlio restrictions contained in 
Section 99, to defend — 


— Ilis own body and the body of any oilier 
person, against any offence affecting the huruau 
bodv. 

Second! I/. — Tho property, whether moveable or 
innnoveable, of iiimself or of any other person, 
against any act which is an offence faliiiig under the 
definition of tlieft, robbery, mischief, or criminal 
trespass, or which is an attempt to commit theft, 
robbery, miscliief, or criminal trespass. 

98. When an act, which would otherwise be 
Risht of privat, a certain offence, is not that offence 

by reason of the youth, the want of 
of anwiunj luind, maturity of understanding, the un- 
^ soundness of mind, or the intoxication 

of the person doing that act, or by reason of any 
misconception on the part of that person, every 
person has the same right of private defence against 
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that act which he would have if the act were that 
offouce. 

Illustrations. 

(а) Z, under the influence of madness, attempts to kill A ; Z is 
puilty of no offence. But A has the same right of private defence 
which he would have if Z were sane. 

(б) A enters by night a house which he is legally entitled to enter. 
Z in good faith, taking A fora Itouse-brcaker, attacks A. Here Z, by 
attacking A, under this misconception, commits no offence. But A 
has the^ same right of private defence against Z, which he w'ould 
liavc if Z were not acting under that misconception. 

99 . F/rs/.-Thero is no right of private defence 

against an act which does not reason- 
wbioh U'fio cause the apprehension of death 

defouco^^ private qi* of grievoiis liurt, if done, or at- 
tempted to be done, by a public 
servant acting in good faith under colour of his 

office, though that act may not be strictly justifiable 
by law. 

Commentary. 

As, for instance, when a police ofliccr attempted without a search- 
wariant to enter a house to search for stolen property, it was held 
Inal resistance to him was unlawful, and not justified on the ground 
of private defence. (R. if. Vyankatrav, 7 Bom. fi.C. C.C. 50.) 

Second , — There is no right of private defence 
against an act which does not reasonably cause the 
apprehension of death or of gi’ievous hurt, if done, 
or attempted to be done, by the direction of a public 
servant acting iu good faith under colour of his 

office, though that direction may not bo strictly 
justifiable by law. 

Third , — There is no right of private defence in 
cases in which there is time to have recourse to the 
protection of the public authorities. 

Fourth , — The right of private defence in no case 

Exuntto whicii ^ the inflicting of more harm 

ni^ may u than it is necessary to inflict for the 

purpose of defence. 

Firplanation l.—A person is not deprived of the 
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right of private defence against an act done, or 
attempted to be done, by a public servant, as such, 
unless he knows, or has reason to believe, that the 
person doing the act is such public servant. 

Ejrplanatlon 2. — A person is not deprived of the 
right of private defence agmnst an act done, or 
attempted to be done, by the direction of a public 
servant, unless he knows or has reason to believe, 
that the person doing the act is acting by such 
direction ; or unless such person states the authority 
under which he acts, or, if ho has authority in writing, 
unless he produces such authority if demanded. 

100 . The riglit of private defeaco of the body 
\Vh«n thA riRhi extends, under the restrictions inen- 
of prim^ dofciio# tioned in the last precedini; section, 

of bo<Jy X lx ^ 

to ciiuaiug to tlio Voluntary causing of death or 
of any other harm to the assailant, 
if the offence which occasions ,tlio exorcise of the 
right be of any of the descriptions hereinafter 
enumerated, namely — 

First, Such an assault as may reasonably cause 
the apprehension that death will otherwise bo the 
consequence of such assault — 

Secondhj . — Such an assault as may reasonably 
cause the apprehension that grievous hurt will 
otherwise be the consequence of such assault — 

Thirdly , — An assault with the intention of com- 
mitting rape — 

Fourthly, — An assault with the intention of grati- 
fying unnatural lust — 

Fifthly, — An assault with the intention of kid- 
napping or abducting — 

Sixthly,— An assault with the intention of wrong- 
fully confining a person, under circumstances which 
may reasonably cause him to apprehend that he will 
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be unable to have recourse to the public authorities 
for his release. 


tbity harm 
thaa doath 


other 


101 . If the offence be not of any of the descrip- 
tions enumerated in the last preceding 
section, the right of private defence 
of tlie body does not extend to the 
voluntary causing of death to the 

assailant, but does extend, under the restrictions 
mentioned in Section 99, to the voluntary causing 
to the assailant of any harm other than death. 

102. T ho right of private defence of the body 

commences as soon as a reasonable 
apprehension of danger to the body 
aris(‘s from an attempt or threat to 
commit the offence, thonMi the offence 

may not have been committed ; and it continues as 
long as such apprehension of danger to the body 
continues. 


Commonoomont 
and emit tnuanro 
of ih« rigiit nf 
p-ivttto (h'fouce of 
the biuly. 


103. r ho rif^lit of private defence of property 

When tiw riKi.t, f-xt ends, und(‘r the restrictions men- 
of privaio ileffuoo tioned in Section 99, to the voluntary 

of property vx. . r i .i e \ 

tmidN to cmiaiug caiisiiig of (Icatli or 01 any other harm 

to (he wrong-doer, if the offence, the 
committing of which, or the attempting to commit 
which, occasions the exorcise of the right, be an 
offence of any of the descriptions hereinafter enumer- 
ated, namely — 

First. — Robbery, 


Secondhj. — House-breaking by night. 

Thirdly . — Mischief by fire committed on any build- 
ing, tent, or vessel, which building, tent, or vessel 
is used as a human dwelling, or as a place for the 
custody of property. 

Fourthly, — Theft, mischief, or house- trespass under 
such circumstances as may reasonably cause appre- 
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heaaion that death or grievous hurt will be the 
consequence, if such right of private defence is not 
exercised. 


WbftQ «Qoh ricbt 

barm other 
death. 


104. If the offence, the committing of which, or 

the attempting to commit which, 
occasions the exercise of the right of 
private defence, be theft, mischief, or 
criminal trespass, not of any of the 
descriptions enumerated in the last preceding sec- 
tion, that right does not extend to the voluntary 
causing of death, but does extend, subject to the 
restrictions mentioned in Section 99, to the voluntary 
causing to the wrong-doer of any harm other than 
death. 


(See note tos. 96 , ante). 

C«mm.ncm«nt 105. The right of private 

and continuance defence of property commences when 

prifAte defence of a reasonably apprehension of danger 
property. property commences. 

Second . — The right of private defence of property 
against theft continues till the offender has effected 
lus retreat with the property, or the assistance of the 
public authorities is obtained, or the property has 
been recovered. 


Third . — The right of private defence of property 
against robbery continues as long as the offender 
causes or attempts to cause to any person death, or 
hurt, or wrongful restraint, or as long as the fear of 
instant death, or of instant hurt, or of instant per- 
sonal restraint continues. 


Fourth . — The right of private defence of property 
against criminal trespass, or mischief, continues as 
long as the offender continues in the commission of 
criminal trespass or mischief. 

Fifth . — The right of private defence of prop^y 

12 



90 EIGHT OF PEITATB DEFENCE OF PROPEBTT. [Chap. IV, 


against house-breaking by night, continues as long 
as the house-trespass which has been begun bj such 
house-breaking continues. 


106 If, iu the exercise of the right of private 

defence against an assault which 
reasonably causes the apprehension 
of death, the defender be so situated 
that lie cannot effectually exercise 
that right without risk of harm to an 
innocent person, his right of private defence extends 
to the running of that risk. 


▼T »AV7li 

of barm to an iu> 
noceut pertou. 


Illustration. 

A is attacked by a mob who attempt to murder him. He cannot 
effectually exeicise his ri^ht of private defence without firing on the 
mob, and he cannot fire without risk of harming younj^ children who 
are mingled with the mob. A commits no offence if, by so firing, he 
harms any of the children. 


Commentary. 

The right of private defence extends to defence against injuries 
cither to person or to property, whether the injury affects the person or 
property of him who stands on his defence, or of some one else. (s. 97.) 

The principle of the right is, that it shall only be exercised w'hen 
and solar as is necessary. 

In a case in Bengal, the servants of an Indigo factory who had a 
right to sow land, but had been interfered with by the villagers, went 
out in force, armed with deadly weapons, in order to effect their 
obicct» and the villagers went out also armed to meet them ; it was 
held that in the affray which followed neither party could plead the 
right of private defence of property, as there was a Police Station near 
at hand, and each party could have applied for the protection of the 
law. (R. V. Jeolall, 7 Suth. Cr. 34 ; S.C. 2 Wym. Cr. 21.) But mere 
resistance by a party lawfully in possession of land to an attempt 
made by others to expel him by force is lawful. (R. v. Tulsi, 2 B.L.K. 
A. Cr. 16 ; S.C, 10 Suth. Cr, 64,) Accordingly, where persons who were 
in peaceful possession of land were attacked by a party armed with 
sticks who came to cut the crops, and there being no time to ^et 
the aid of the police, the persons in possession armed themselves with 
sticks* and a not ensued, and one of the aggressors received a blow 
from the effects of which he died ; the pnsoners were acquitted, it 
being held that the violence which they had used did not exceed their 
right of private defence of property, (R. n. Guru, 6 B.L.R. Appx, 9 ; 
S.C. 14 Suth. Cr. 69; see, also, R. n. Mitto, 3 Suth. Cr. 41 ; R. e. 
Sachee, 7 ih. Cr. U2; R. v. Raj Kisto, 1216, Cr. 43: R. v. Ram 
tail, aa Cr. 51.) 

The right of private defence will seldom be necessary when the act 
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is done Wa public ser>'ant» actings in gtxxi faith under colour of his 
office. For in such cases an appeal to superior authority will always 
redress the grievance, if the act be not strictly justifiable* ^ But, 
sometimes, the act may be one which would not admit of redress. 
For instance, if an attempt were made to flog, or execute, the wrong 
man. Here, resistance would be admissible, fs. 99.) 

The expression ** public servant” is defined in s. 3 i. It will be 
observed, however, that the exemption does not in terms apply in favor 
of persons who in good faith assist a public servant, whether he is, or is 
not, justified in his conduct. But it is plain that in practice it does 
so apply. Take the case of a constable who calls on the bystanders 
to help nim in arresting a supposed burglar. Here the act done” 
is the attempt to arrest, and resistance to this entire act is forbidden, 
and of course eqviallv forbidden whether the resistance takes the form 
of knocking down the constable, or the persons whose assistance is 
necessary to him. And explanation 2, s. 99, expressly refers to acts 
done “ by direction of a public servant.” 

Nor does this section of the Act at all apply to the case of private 
persons acting lawfully in discharge of a public duty, or supposing 
themselves to be lawfully so acting. 'Fhc question, however, will always 
resolve itself into a further question, whether the act of the private 
person was really lawful or not. For instance j a private person may 
without warrant arrest a man who has actually com mitt eel a murder ; 
but he may not arrest him upon suspicion, if that suspicion turns out 
to be unfounded, (i Russ. 799 ) If, then, the act is lawful it cannot 
be resisted by any species of force ; for the lowest species of force 
must amount to an assault, and an assault cannot be justified on the 
score of provocation, by any thing done in obedience to the law.** 


It may be argued, indeed, that c\*en where a private person does 
an act which he bond fide believes to be justifiable ; as, for in itance, 
the arrest of an innocent person honestly believed to be a murderer, 
that the right of private defence does not exist. It may be argued 
that s. 97 only gives the right of private defence against qfiences, 
and that by ss. 76 and 79 acts done by a person who, under a mistake 
of fact, bo^ fid€ believes himself to be bound or justified by law in 
doing the act arc not offences. But it will be observed that in 
s. 99, the word used throughout is act not offence. The cases put in 
explanations i and 2, s. 99, aic cases of acts which are not offences. 
It IS plain, also, that the person who stands upon his defence cannot 
judge of the motives, but only of the conduct of his assailant. As he 
1$ allowed to resist a public officer, whom he docs not know to be 
such, a fortiori must he be allow-ed to resist one who is not a public 
officer, and who is acting illegally. And even where the private 
person is acting with strict legality, it will, in accordance with the 
spirit of explanation 2, be necessary to show that liis resistance wa* 
made with full knowledge that the person arresting him was acting 
on behalf of the taw. 

Persons lawfully executing legal process should always commence 
by showing their warrant, tf they have any ; or if they have none, 
should plainly announce their object and the authority under which 
they act This is necessary both for their own protection, and in 
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justice to those with whom they arc dealing. The mere showing 
a consUble of his staff of office is sufficient, as an intimation ot his 
character. But when a bailiff rushed into a bed-chamber early in 
the morning, without giving the slightest intimation of his business, 
and its inmate, not knowing him, wounded him with his sword in the 
impulse of the moment, this was held not to be murder, as there was 
nothing to show the prisoner that the deceased was acting by authority 
of the law. (i Hale 470.) 

The offences for which a Police officer may arrest without warrant 
are stated in column 3 of the Schedule annexed to the Cr. P, C. He 
may also arrest without warrant. 

“ Fir$t. — Any person, who has been conoomed in any cognisable offence 
f, 4. iq) or against whom a reasonable complaint has been made, or credible in* 
formation has been received, or a reasonable snspicion exists of bis haring been 
•0 concerned ; 

Secondly Any person having in bis possession without lawful excuse, the 
burden of proving which excuse shall lie on such person, any implement of 
house«brcaking { 

Thirdly. -^Any person who has been proclaimed as an offender either under 
this Code, or by order of the Local Government ; 

Fourthly . — Any person in whose possession an>'thing is found which may 
reasonably be suspected to be stolen property, and who may reasonably be 
suspected of having committed an offence with reference to such thing ; 

j . — Any person who obstructs a Police ofHcer while in the execution of 
his duty, or who has escaped, or attempts to escape from lawful custody ; and 

fiiarfh/y.— Any person reasonably suspected of being a deserter from Her 
majesty's Army and Navy. 

This section applies to the Police in the Towns of Calcutta and Bombay." 
Crini. P. C., s. 54 ) 

Similar powers of arrest are given to officers in charge of Police 
Stations in regard to vagabonds and criminal characters. (Cr. P.C., 
s. 55) ; and to all Police officers in regard to persons who are design- 
ing to commit any cognisable offence, if they cannot otherwise be 
prevented. (Cr. P.C., s, 15 1). 

** Kverv person is bound to assist a Mamstrato or Police officer reasonably de- 
manding hts sid in the taking of any other person whom such Magistrate or 
Police officer is authorised to arrest, in the prevention of a breach of the peace or 
of any injury attempt^ to ho committed to any Railway, Canal, Telegraph or 
public property ; or in the suppreetiou of a riot or an affray. (Orimu P.O., 
a. 42 i See alto s. 128.) 

" Any Magistrate may at any time arrest or direct the arrest in his presence 
within the local limits of hU jurisdiction of any person for whose arrest be is 
competent at tho time and in the circumstances to issue a warrant." (Cr. P. 
t\,s66.) 

** Any private person may arrest any person who, in hie view, commits a non- 
bailable and cognisable offence or who luui been proclaimed as an offender^' 
(Cr.P.C.,! “ 

'Phe right of v^oluntarily causing death in self-defence is only granted 
m the cases named in ss, 100 Ac 103. A death is said to be voluntarily 
caused when it is actually intended, or when such means are used 
as ^lould necessarily or naturally produce death. (See s.39, ante 
p. 27 ) It would be no justification for a man who shot another through 
the head, or ran him through the body, to say that he did not intend 
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to cause his death. And so, where a park-keeper, having found a boy 
stealing wood, tied him to a horse’s tail and dragged him along the 
park, and the boy died of the injuries he received, this was held to be 
murder, (i Russ. 688.) 

Where the defence is that the party was about to commit such a 
crime as would justify his death, this must be proved ; not, indeed, 
so as to establish the fact conclusively, but so as to prove that the 
party had such grounds for supposing violence was intended, as 
would warrant a rational man in so acting. Where a prisoner was 
in possession of a room at a tavern, and several persons insisted on 
having it and turning him out, which he refused to submit to, 
whereupon they drew their swords upon him and his companions, 
and he then drew his sword and killed one of them ; this was held 
to be justifiable homicide ; not that he would have been authorized 
to act so, in maintaining his possession of the room, which under 
those circumstances might fairly be questioned, but because the 
facts rendered it apparently necessary in self-defence, (i Russ. 851.) 
Where, however, a servant, set to watch in his master’s garden at 
night, shot a person whom he saw going into the hen-roost, it was 
decided that ne was not justified in so doing, unless he had fair 
grounds to believe his own life to be in actual oanger. (1 Russ. 850.) 

Even in cases where the nature of the crime which is committed, 
or contemplated, would justify the voluntary infliction of death, such 
an act would be unlawful if the crime could be prevented by milder 
means. (3.99,01.4.) 

And so, where a person finding a man in the act of committing 
house-breaking by night, called for a weapon and killed him, and it 
appeared that the house-breaker was at the time trying to escape, but 
probably would have been unable to escape, and that the prisoner 
called for the weapon for the express purpose of killing him, the High 
Court of Bengal ruled that the act was murder. (K. v. Durwan, 1 
Wym. Cr. 68 ; R. v. Balakee, 9 Suth. Cr. 9 ; R. v. Gour Chand, 18 
Suth. Cr. 29.) 

The right of defence begins when a reasonable apprehension of 
danger commences ; (ss. 102 & 105) that this, when there is a reason- 
able apprehension of such danger as would justify the particular species 
of defence employed. A man who is attacked by another who wears 
a sword is not justified in killing him on the chance that he may use 
the weapon, but if he sees him about to draw it, it is not necessary to 
wait till he does draw it. (See R. v, Moizudin, ii Suth. Cr. 41. J So, 
a man who hears a burglar busy opening the lock of the house door, 
may fire at him before he gets in. But he would not be justified in 
bring at a man he saw prowling about his compound at night, unless 
he had reasonable grounds to suppose that party was about to force 
his way into the house. 

The right of defence ends with the necessity for it. Where the 
injury is to the person, the right ceases with the apprehension of dan- 
ger; (s. 102) that is, as said before, with the apprehension of such 
danger as would justify the particular form of violence employed in 
self<defence. Where a man is attacked by another with a sword, he 
is, as we have seen, justified in killing him. But if the sword is 
broken, or the assailant is disarmed, so that all apprehension of serious 
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harm is over, the party attacked would be committing murder, or 
culpable homicide at the least, if he were still to proceed to the death 
of his opponent. But a man who his assaulted is not bound to 
modulate his defence, step by step, according to the attack, before 
there is reason to believe the attack is over. “ He is entitled to secure 
his victory, as long as the contest is continued. He is not obliged to 
retreat, but may pursue his adversary till he finds himself out of 
danger ; and if, in a conflict between them, he happens to kill, 
.such killing is justifiable.** (i Russ. 849.) And, of course, where 
the assault has once assumed a dangerous form, every allowance 
should be made for one, who, with the instinct of self-preservation 
strong upon him, pursues his defence a little farther than to a per- 
fectly cool bystander would seem absolutely necessary. The question 
in such cases will be, not whether there was an actually continuing 
danger, but whether there was a reasonable apprehension of such 
danger. 

The right of defence against injuries to property is governed by 
the same principle, vte,, the continuance of an injury which may 
be prevented, (s. 105.) Therefore, resistance, within the justifiable 
limits, may be continued so long as the wrongful act is going on. But 
when the robber, for instance, nas made his escape, tne principle of 
self-defence would not extend to killing him if met with on a sub- 
sequent day. If, however, the property were found in his possession, 
the right of defence would revive for the purpose of its recovery, 
it by no means follows, however, that the right would revive to the 
same extent as it formerly existed at the commission of the original 
offence. Kor instance, if a house-breaker is found carrying away 
property at night he may be killed. But if he is met with next day 
m possession of the same properly it would be unlawful to kill 
him, as the house-breaking has come to an end. Only such violence 
is lawful as would be justifiable against a person who has stolen pro- 
perty without intimidation ; and if he resists by means which create 
no apprehension of death or grievous hurt, he cannot be killed, by 
virtue of anything contained in these sections. This is the ground of 
the distinction drawn in explanations 2 and 3 between theft and rob- 
bery. In the former case, the right of defence appears to last longer 
than it does in the latter. What is meant is, that the right of defence 
against robbery, as such, only lasts as long as the robbery. While the 
fear of death, hurt, or wrongful restraint, which causes theft to grow 
into robbery (s. 3(^), continues, the offender may be killed. But when 
he takes to his heels with the booty the robbery is over, and the right 
of defence is reduced to what would have been admissible against a 
pick-pocket. I'his seems, as a mere matter of public policy, to be a 
grave error, and is certainly opposed to English law which would allow 
a man to fire^iipon a highw‘ayman while he was galloping away. A 
similar remark applies to explanation 5. 'I he right of defence against 
house-breaking as such, only lasts so long as the house-trespass conti- 
nues, that is, (s. 442) so long as the criminal is within the building. It 
w^ould appear that if he died of a shot fired at him after he had effected 
his escape from the house, this would be an unlawful killing, though if 
he did not die, but was maimed for life, it would be all right, (s. 104.) 

The right of private defence of property against theft is stated 
only to continue ** till the assistance of the public authorities is ob- 
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tained.** But, of course, the victim of the theft will still be allowed to 
tend his aid in support of the public authorities should they recjuire. 
(For cases where the right of private defence of property was admitted, 
see R. V. Moizudin, n Suth. Cr. 41.; R. v, Mokee, 12 Suth. Cr. 15 : 
where it was not admitted, see Shurufoddin v. Kassinath, 13 Suth. Cr. 
64 ; R. v. Dhununjai, 14 id, Cr. 68 ; R. v. Goburdhun, id. Cr. 74 ; 
Mahomed Jan v. Khadi, 16 id. Cr. 75.) 

Death caused by the exercise of the right of private defence of 
property or person, in good faith, but to an extent not warranted by 
the law, is not murder, but culpable homicide, (s. 300, Fxceplion 2, 
2 Wym, Cr. 40.) 

It will be observed that the above sections refer to the right of 
private defence only ; not to another right which frequently arises on 
the commission of crime, the right to arrest. 'Phis is based 
upon a completely different ground, vis., upon considerations of 
public policy. 

Under English law resistance to legal arrest, whether under civil 
or criminal process, entitles the person legally authorised to effect 
such arrest, to overcome the resistance by all means reasonably and 
properly necessary for that purpose, and ii the party making resistance 
IS unavoidably killed in the struggle, the homicide is justifiable. The 
same rule exists in the case of gnolers resisting the escape of prisoners 
in their custody, whether in civil or in criminal suits (1 Russ. 848, 
849.) Where the person whose arrest is intended merely flies to 
avoid capture, it is unlawful to stop him by any means which cause, 
and might reasonably have been expected to cause, his death, unless 
the runaway is charged with treason, felony, or the inflicting of a 
wound likely to cause death (1 Russ. 768 ; Foster, C. L. 271.) The 
Crim. P. C., in directing the mode of arrest, provides that 

“ if luch person forcibly resists the endeavoar to arrest him, or attempts to 
evade the arrest, such Police officer or other person may use all means necessary 
to effect the arrest. Nothing in this section fpves a right to cause the death of 
a person who is not accust^d of an offence punishable with death or with trans-' 
portation for life.” (s. 46.) 

This section places escape and resistance at the same footing, and 
limits the amount of violence justifiable in the latter case by a provision 
which was not contained in the repealed Code (Act X of 1872.) 'This 
section is not expressly incorporated in the one which authorises 
re arrest of persons wno escape from custody, but it seems to be 
indirectly included in it. (See Crim. P. C. ss. 66, 67, 54 cl. 5.) 
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CHAPTER V. 

OF ABETMENT. 

of a 107 . A person abets the doing of 
a thing, who — 

First — Instigates any person to do that thing ; or, 

Secondly. — Engages with one or more other per- 
son, or persons, in any conspiracy for the doing of 
that thing, if an act or illegal omission takes place 
in pursuance of that conspiracy, and in order to the 
doing of that thing ; or, 

Thirdly. — Intentionally aids, by any act or illegal 
omission, the doing of that thing. 

Commentary. 

Where grievous hurt was caused, and the evidence went to show 
that the attack was unpremeditated, it was held that certain prison- 
ers, who stood by while the assault was being committed by others, 
were guilty of “ intentional aiding'* under the clause, but were not 
punishable under s. 114. (R. v. Mahomed Kazim, 4 Wym. Cr. 29, 
But see the note to s. 114 post.) Of course, mere presence at the com- 
mission of a crime cannot amount to intentional aid, unless it was 
intended to have that effect. The priest who officiates at a bigamous 
marriage intentionally aids it, but not the persons who are merely 
present at the celebration or who permit its celebration in his house, 
where such permission affords no particular facility for the act. 
(Empress v, Umi, 6 Bom. 126.) 

Explanation 1. — A person who, by wilful misre- 
presentation, or by wilful concealment of a material 
fact which he is bound to disclose, voluntarily causes 
or procures, or attempts to cause or procure, a thing 
to be done, is said to instigate the doing of that 
thing. 

Illustration. 

Af a public officer, is authorized by a warrant from a Court of Justice 
to apprehend Z. B, knowing that fact, and also that C is not Z, 
wilfiuly represents to A that C is Z, and thereby intentionally causes 
A to apprehend C. Here B abets by instigation the apprehension 
of C. 

Explanation 2. — Whoever, either prior to or at 
the tune of the commission of an act, does anything 
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in order to facilitate the commission of that act, and 
thereby facilitates the commission thereof, is said to 
aid the doing of that act. 

Commentary- 

Thus, a head peon who, knowing that certain persons would be 
tortured to confess, purposely kept out of the way, was held guilty of 
abetment. (R v. Kali Churn, 21 Sulh. Cr. ix.) The mere fact of 
supplying food to a person who is known to be about to commit 
a crime is not necessarily an act done to facilitate its commission, 
unless such a supply was part of the arrangement by which the crime 
was to be effected. (Emp. p. Lingam, 2 Mad. 137.) 

A person abets an offence who abets either 

.. the commission of an offence, or the 

commission of an act, which would be 
an offence, if committed by a person capable by law 
of committing an offence with the same intention or 
knowledge as that of the abettor. 

Expla^iation 1. — The abetment of the illegal omis- 
sion of an act may amount to an offence, although 
the abettor may not himself be bound to do that act. 

Ejtplanation 2. — To constitute the offence of abet- 
ment, it is not necessary that the act abetted should 
be committed, or that the effect requisite to consti- 
tute the offence should be caused. 

Illustrations, 

(fl) A instigates B to murder C. B refuses to do so. A is gtiilty 
of abetting B to commit murder. 

{b) A instigates B to murder D. B, in pursuance of the instiga- 
tion, stabs D. D recovers from the wound. A is guilty of instigating 
B to commit murder. 

Commentary- 

Hence where A instigated B to help him in stealing from B's master, 
and B» with his master's knowledge and consent, in order to procure 
A*s punishment helped him in removing the property, sfc was held 
that no theft had been committed, but that A was rightly convicted 
of abetting a theft. (Empress s. Troylukho, 4 Cal. 366.) 

EscplanaUtm 3. — It is not necessary that the per- 
son abetted should be capable by law of committing 

13 
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an offence, or that he should have the same guilty 
intention or knowledge as that of the abettor, or any 
guilty intention or knowledge. 

Illustrations » 

fa) A, with a guilty intention, abets a child, or a lunatic, to com- 
mit an act wliich would be an offence if committed by a person 
capable by law of committing an offence, and having the same inten- 
tion as A. Here A, whether the act be committed or not, is guilty 
of abetting an offence. 

(^) A, with the intention of murdering Z, instigates B, a child 
under seven years of age, to do an act which causes Z’s death. B, in 
consequence of the abetment, does the act, and thereby causes Z*s 
death. Here, though B was not capable by law of committing an 
offence, A is liable to be punished in the same manner as if B had 
been capable by law of committing an offence, and had committed 
murder, and he is, therefore, subject to the punishment of death. 

(c) A instigates B to set fire to a dwelling-house. B, in conse- 
quence of the unsoundness of his mind, being incapable of knowing 
tne nature of the act, or that he is doing what is wrong or contrary 
to law, sets fire to the house in consequence of A*s instigation. B has 
com milled no offence, but A is guilty of abetting the offence of set- 
ting fire to a dwelling-house, and is liable to the punishment pro- 
vided for that offence. 

(d) A, intending to cause a theft to be committed, instigates B 
to lake property belonging to Z out of Z’s possession. A induces 
B to believe that the property belongs to A. B takes the property 
out of Z*s possession, in good faith believing it to be A’s property, 
B, acting under this misconception, docs not take dishonestly, and, 
therefore, does not commit theft. But A is guilty of abetting theft, 
and is liabc to the same punishment as if B had committed theft. 

Commentary. 

It is, however, necessary that the act abetted should be in itself 
an offence, although the person doing it may from youth, or other 
incapacity, be excused for the committal of it. A man was indicted 
for abetting a bigamy. The alleged bigamy consisted in the fact 
that he, being a Mahomedan and the guardian of a young girl, 
caused a marriage ceremony to be performed in her absence and 
without her knowledge, the effect of which was alleged to be that she, 
being already married before, became the wife of a second man. It 
is evident that in this case, assuming that the ceremony did amount to 
a valid marriage, the girl could not possibly have been indicted under 
s. 494 in respect of an act of which she knew nothing. Therefore 
there was neither an offence nor an offender, and of course there 
could not be an abetment of that which did not and could not exist. 
(Empress v. Abdool Kurreem, 4 Cal. 10.) 

Explanation 4. — The abetment of an offence being 
an offence, the abetment of such an abetment is also 
an offence. 
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Illustration, 

A instigfates B to instijpate C to murder 7 , B accordingly insti- 
gates C to murder Z, and C commits that oncnce in consequence of 
B’s instigation. B is liable to be punished for his offence with the 
punishment for murder ; and as A instigated B to commit the offence, 
A is also liable to the same punishment. 


Erplaiiaiion 6. — It is not. necessary to tlie com- 
mission of the offence of abetment l)y conspiracy, 
that the abettor sliould concert the offence with the 
person who commits it. It is sufficient if he oiigago 
in the conspiracy in pursuance of which the offence 
is coininitted. 

Illustration. 


A concerts with B a plan for poisoning Z. It is agreed that A 
•thall administer the poison. B then explains the plan to C, mention- 
ing that a thud person is to administer the poison, but without men- 
tioning A’s name. (' agrees to procure the poison, and procures 
and delivers it to B for the purpose of its being used in the manner 
explained, A administers the poison ; Z dies in consequence. Here, 
though and C have not conspired together, yet C has been engaged 
in the conspiracy in pursuance v)f winch Z has been murdered. C 
has, tlierefore, committed the offence defined in this section, and is 
liable to the punishment for murder. 

109 . Whoever abets any offence sliall, if tho act 
« . , . . abetted is committed in consequence 

if the a<;t 
is com- 
in conse- 

and where punisliment of Bucli abetment, be 

DO eipr***« pravi- 1 • i j xl ' i x • s 

Sion is for jminsljecl With the punishment provid- 


of the abetment, and no express pro- 
vision is made by this Code for the 


Commentary. 

The definition of offence under the amending Act XXVII of 1870 
f^ee ante s 40), now includes offences against special and local laws. 
It does not, however, include offences against the law of England. 
Therefore, where the principal offender is punishable only under that 
law, as, for instance, for an offence against the com men law committed 
on the High Seas, he is not punishable under s, 109 for the offence of 
conspiring in India to commit that offence. (R. v. KImstone, 7 Bonf. 
H.C.C C. 116,) VV^hen the pnncipal offender is punishable under a 
special English Statute, such Statute might perhaps be held lobe 
special law,^’ and, if so, he would be punishable for abetment of the 
offence in India. fScc 7 Bom. H.C.C.C. 118.) In the case of 
Elmstonc and others who were indicted for having con^ired in 
Bombay to cause the destruction of a vessel on the High oeas, the 
indictment being before the passing of Act XXI of 1879, (Foreign 
Jurisdiction) it was held that they were not punishable under the 
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Penal Code. Marks, the principal offender, was convicted under 24 
Sc 2 S Viet. c. 97, s. 42. (Malicious injury to property) : Elmstone was 
convicted as an accessory before the fact under 9 Geo. IV, c. 74, s. 7, 
(Criminal Justice Improvement) which provides that the offence of 
the accessory may be inquired of, tried, and determined by any 
Court which shall have jurisdiction to try the principal felon, in the 
same manner as if such offence had been committed at the same 
place as the principal felony, although such offence may have been 
committed on the High Seas. (7 Bom. H.C.C.C. 130.) 

Except that the mistake has actually been made, (see 5 R.J. & P. 
215) I snould have thought it unnecessary to point out that a person who 
has been convicted of an offence, as principal, cannot also be punished 
for abetting it, (R. v. Jeeloo, 4 outh. Cr, 23; R. v. Ramnarain, 

*6. 37.) 

Explanation. — An act or offence is said to be 
committed in consequence of abetment, when it is 
committed in consequence of instigation, or in pur- 
suance of the conspiracy, or with the aid which con- 
stitutes the abetment. 

Illustrations, 

(a) A offers a bribe to B, a public servant, as a reward for show- 
ing A some favour in the exercise of B’s official functions. B accepts 
the bribe, A has abetted the offence defined in s. 161. 

(6 A instigates B to give false evidence. B, in consequence of 
the instigation, commits that offence. A is guilty of abetting that 
offence, and is liable to the same punishment as B. 

(c) A and B conspire to poison Z. A, in pursuance of the conspi- 
racy, procures the poison and delivers it to B in order that he may 
administer it to Z. B, in pursuance of the conspiracy, administers the 
poison to Z in A’s absence and thereby causes Z’s death. Here, B is 
guilty of murder. A is guilty of abetting that offence by conspiracy, 
and IS liable to the punishment for murder. 

110. Whoever abets the commission of an offence 

shall, if the person abetted does the 
,5* act with a different intention or know- 

Tion abet^ ledcre from that of the abettor, be 

punished with the punishment provid- 
ed for the offence which would have 
been committed if the act had been 
done with the intention or knowledge of the abettor, 
and with no other. 

See definition of ofience, ante s.40. 

111. When an aot is abetted and a different act 
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is done, the abettor is liable for the 
act done in the same manner and t-o 
the same extent as if he had directly 
abetted it ; provided the act done was 
a probable consequence of the abet- 
ment, and was committed under the 
influence of the instigation, or with the aid or in 
pursuance of the conspiracy which constituted the 
abetment. 

Illustrations. 

(a) A instigates a child to put poison into the food of Z, and gives 
him poison for that purpose. The child, in consequence of the insti- 
gation, by mistake puts the poison into tlie food of Y, which is by the 
side of that of Z. rlere, if the child was acting under the influence 
of A’s instigation, and the art done was under the circumstances a 
probable consequence of the abetment, A is liaV>le in the same manner, 
and to the same extent, as if he had instigated the child to put the 
poison into the food of Y. 

{h) A instigates B to burn Z*s house. B sets fire to the house, 
and at the same time commits theft of property there. A, though 
guilty of abetting the burning of the house, is not guilty of abetting 
the theft ; for the theft was a distinct act, and not a probable conse- 
quence of the burning. 

(c) A instigates B and C to break into an inhabited house at mid- 
night for the purpose of robbery, and provides them with arms for 
that purpose. B and C break into the house, and being resisted by 
Z, one of the inmates, murder Z Here, if that murder was the pro- 
bable consequence of the abetment, A is liable to the punishment 
provided for murder. 

See note to s. 34. 


U abetted and a 
different act ia 
done. 


112. If 


Abettor when 
liable to cnmula- 
tire puniahment 
for act abetted and 
for ant done* 


the act for which the abettor is liable 
under the last preceding section is 
committed in addition to the act abet- 
ted, and constitutes a distinct offence, 
the abettor is liable to punishment for 
each of the offences. 


See definition of offence, ani^ s. 40. 


Illustration* 

A instigates B to resist by force a distress made by a public servant* 
B, in consequence, resists that distress. In offering the resistance, B 
voluntarily causes grievous hurt to the officer executing the distress. 
As B has committra both the offence of resisting the distress and the 
offence of voluntarily causing mevous hurt, B is liable to punishment 
Uk these offences ; and tfAknew that B was likely voluntarily 
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to cause g'rievous Burt in resisting^ the distress, A will also be liable to 
punishment for each of the offences. 


113 . When an act is abetted with the intention 


Uityof al)ct» 
effect 


on the part of the abettor of causing 
a particular effect, and an act for 
which the abettor is liable in con- 


from that intended sequonce of the abetment causes a 
by the abettor. different effect from that intended by 

the abettor, the abettor is liable for the effect caused, 
in the same manner and to the same extent as if he 


had abetted the act with the intention of causing 
that effect, provided he knew that the act abetted 
was likely to cause that effect. 


Jllustratton. 


A instij2fales n to cause prievous hurt to Z. B, in consequence of 
the instigation, causes gnevous hurt to Z Z dies in consequence. 
Here, if A knew that the grievous hurt abetted was likely to cause 
death, A is liable to be punished with the punishment provided lor 
murder. 


Whenever any person who, if absent, w^ould 
.be liable to be punished as an abettor, 

Abettor prenent . . f «• r 

when offence ia IS pi’csent wiieu tlic act 01 ’ offence for 
committed. which ho would be punisliable in con- 

sequence of the abetment is committed, he sliall be 
deemed to have committed such act or offence. 


Commentary- 

See definition of offence ante s. 40. 

In order that a person should be liable as an abettor, when absent, 
it must be shown that he had aided, instigated, or conspired towards 
the crime actually perpetrated, (s. 107,) I'herefore, wlicre grievous 
hurt was commiltea by some prisoners, while otliers merely stood by, 
and the evidence showed that the attack was unpremeditated, it was 
held that those who stood by might be punished as abettors, for 
aiding in the act under s 170.01.3, but could not be punished as 
principals under s. 114. For if they had been absent, they could not 
nave been punished at all. (R. v. Mahomed Kazim, 4 Wym. Cr. 29.) 
But qumre^ for if the prisoners w’ere really aiding, then the act would 
have been the act of all under s. 34, and each would be liable as if he 
had committed it himself. (See 4 Mad. H. C. RuU xxxvii : S. C. 
Weir, 17, 1st edition ; p. 24, 2nd edition.) 

Whoever abets the commission of an 



Secs 113 116 ] 


ABETMENT. 


103 


offence punishable with death or 
of »B transportation for life, shall, if that 
,, offence be not committed in conse- 
life, .f th. qu«Hce of the abetment, and no express 

b*» not committed provision is made by this Code for the 

punishment of such abetment, be pun- 
ished with imprisonment of either 
description for a term which may extend to seven 

If an act which ^iid sluill ulso bc liublo to u fine ; 

harm ha aiul if unv uct foi' whicli tlio abettor 

u o II 0 in cotifio- y 1*1 li 

qucncauf the abet. IS liable 111 consequeiico ot the abet- 

ineiit, and which causes hurt to any 
person, is done, the abettor shall be liable to impri- 
sonment of either description for a term which may 
extend to fourteen years, and shall also bc liable 
to fine. 

See definition of offence, atite <*. 40 . 


Illustration . 

A instip^atc«i R to murder Z. The offence is not committed. If B 
had murdered Z, he would have been subject to the punishment of 
death or tran^ifiorialion for life. 1 hereforc A is liable to imprisonment 
for a term which may extend to seven years, and also to a fine ; and if 
any hurl be done to Z in consequence of the abetment, he will be itabie 

to imprisonment for a term which may extend to fourteen years, and 
to fine. 


a 

ith iu)pri«on. 
tneut , if the < iffence 
be not coramittisi 

of 


116 Whoever abets an offence punishable with 

imprisonment shall, if that offence be 
not committed in consequence of the 
abetment, and no express provision 
is ma<le by this Code for the punish- 
ment of such abetment, bo punished 
with imprisonment of any description 
provided for that offence, for a terra which may 
extend to one-fourth part of the longest terra pro- 
vided for that offence, or with such 
fine as is provided for that offence, or 
with both ; and if the abettor or the 
person abetted is a public servant, 
whose duty it is to prevent the com- 


If tb« abettor 


it k to pre> 
the offaaoe. 
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mission of such offence, the abettor shall be pun* 
ished with imprisonment of any description provided 
for that offence, for a term which may extend to 
one-half of the longest term provided for that offence, 
or with such fine as is provided for that offence or 
with both. 

Illustrations. 

(fl) A offers a bribe to B, a public servant, as a reward for showing 
A some favour in the exercise of B’s official functions. B refuses to 
accept the bribe ; A is punishable under the section. 

(b) A instigates B to give false evidence. Here, if B does not 
give false evidence, A has neverthele.ss committed the offence defined 
in this section, and i.s punishable accordingly. 

(c) A, a Police officer, whose duty it is to prevent robbery, abets 
the commission of robbery. Here, though the robbery be not com- 
mitted, A is liable to one-half of the longest term of imprisonment 
provided for that offence, and also to fine. 

(</) B abets the commission of a robbery by A, a Police officer, 
whose duly i.s to prevent that offence. Here, though the robbery be 
not committed, B is liable to one-half of the longest term of imprison- 
ment provided for the offence of robbery, and also to fine. 

Commentary. 

Sec definition of offence, s. 40, ant^ p. 26. 

Where a man abetted the Civil Surgeon of a Sudder station in an 
offence punishable under s. 161, it was held he could not receive the 
enhanced punishment under the latter part of s. 116, as the surgeon 
wa.s not a “public servant” within this section. (R. v. Ramnath, 21 
Sulh. Cr. 9). 


117 . Whoever abets the commission of an 

offence by the public generally, or by 
any number or class of persons ex- 
ceeding ten, shall be punished with 
imprisonment of either description for 
a term which may extend to three years, or with 
fine, or with both. 

Illustration. 


„ ill© 
of an 

offanve by the pub- 
lic. or by more 
tbaii ten penoua. 


A affixes in a public place a placard, instigating a sect consisting of 
more than ten members to meet at a certain time and place for the 
purpose of attacking the members of an adverse sect, while engaged 
in a procession. A has committed the offence defined in this section. 


See definition of offence, ante s. 40. 

This section does not apply to cases where each ol the persons 
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at>etted commits a distinct and separate offence ; $ where the 
prisoner induced twelve coolies each to break his contract (5 RJ. 
5 c P. 105.) 

The English law used to divide criminals into lour classes* accord* 
ing to the manner in which they were connected with the act, 'fhey 
were cither principals in the hrst or second degree, or accessories 
belore or after the fact. 

A principal in the first degree is defined to be, one who, either 
actually or constructively, is the immediate perpetrator of the crime. 

A principal in the second degree is, one who is present, aiding 
and abetting, at the commission of the fact. 

An accessory before the fact is he who, heinp ab'^^ent at tlic lime of 
the felony committed, dotii yet procure, counsel, command, or abet 
another to commit a felony. 

An accessory after the fact is one, who, kmiwing a felony to have 
been committed by anolhet, receives, lebeves, comloils, or assists 
the felon. (1 Russ. 156, 164, 171.) 

The case of principals is dealt with by ss. 34 — 38 ianU pp.25 — 27.) 
Section 34 makes each lesponsiblc for tbc act of all where liie criminal 
act is done by sevcial. Therefore, where several join in a gang rob- 
bery, carried on with \ lolcncc, each will be liable iindc’r s. 394, lliough 
only one actually did hurt. But the act so a^cnbed to each must be 
the joint act, and not ‘^ome special offence committed by one of the 
individuals. If several join in house-breaking, and one commits a 
rape in the house, this would not be the offence of any but those who 
actually aided him. And so, whcie an offence is made up of an act 
and an intention, those who join in llic same act will only be liable 
if they do it with the same intention, (ss. 35, 38 ) But all tliosc who 
join in any act will be liable for every result, which naturally flows 
from such an act. As, for instance, if a death, not in itself contemplal* 
cd, were to result from a joint beating or a joint arson, (s. 39.) 

Under the English law, a person wlio induces an innocent person 
to commit a crime is considered not an abettor, but a principal in the 
first degree. (Arch. 4; R, v. Butcher, 28 l. J M.C. 14; S.C, Bell 
6 .) Under the Code, however, he is ranged with abettors. (5. J07, 
Expl. 3.) 

There is nothing cither in this Chapter or Chapter i ! which applies 
to accessories after the fact. All the sections refer to something done 
prior to, or at the lime of, the commission of the act, not to assistance, 
or concealment, rendered after the crime is accomplished. 'I'his will 
be found in ss. 130, 136, 157, 213^ 216, under the head Harbouring. 

A person is said to instigate another to an act, when he actively 
suggests and stimulates him to the act, by any means or language, 
direct or indirect, whether it take the form of express solicitation, or 
of hints, insinuation, or encouragement. ( i Russ. 164..) But a mere 
acquiescence, or permission, does not amount to an instigation : 

** As if A ssys he will kill J . 8. end B sets jos otef do yoar pletsure for ne. 
this Buikee sot B iccmo ry.** (1 Hale 616.) 

lA 
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Where ihe parties indicted as principal and abettor stand in the 
relation of master and servant, and where the acts of the latter are 
not in themselves unlawful, the guilt of each party will depend upon 
the knowledge and intention with which sucli acts were done. Where 
the keeper of a place of public resort left his premises in the manage- 
men of u servant, and prostitutes were suffered to meet together and 
remain there, contrary to law ; it was ruled, that if the serv'ant, in 
knowingly suffering the prostitutes to meet together and remain, was 
carrying out the oiders of his master, the master was guilty as a 
principal, and the servant as abetting. (Wilson v. Stewart, 32 L.J. 
M.C. 108.) And so, the loading of his master’s gun by a servant 
might be an innocent, or a guilty act, according as he thought his 
master w'as going to shoot a tiger, or to commit a dacoity. 

T here seems at first to be some contradiction between clause 2 of 
s. 107, andss. ii5£i: lib. The former seems to imply that some 
abeimcnts aie only offences if something follows upon them ; the lat- 
ter iliatan abetiiuMU is an independent crime, 11 1 especlively of ulterior 
results, I conceive that the Icgislaluie contemplated two soils of 
abetment, active and inactive. An active abetment, such as insti- 
gation, is in itself punishable, thoiigli nollung comes of it. But an 
inactive abetment, as where a poison conscius to lake part in a con- 
spiracy pressed upon him by others, is only aciiine wliere some overt 
act is done in consequence. 

By English law, it is laid down that, if 

“ A cornmundu H to kill C, hut hcfoio the execution thereof A repentu and 
COQUteimiindii h, and y<*i H psoceeUa in the cieoulion thereof, A is D<»t ucces* 
•oty, for bis cou'^ent not, and Lepfave timely counts niand to B. But 

If A Imd icpouted, it B had not been act u.uly countoim ended before thcfaot 
ooroinittcd, A has been ucceusur) U 11 ale (51*8 ; 2 Hawk. IM). 424 ) 

TTiisdoctime is contrary to the general principle of English law 
which will not suffer a party who has once committed a crime to purge 
it by subsequent acts, as, for instance, in the ca^e of theft, even by 
resliiulion. (2 Huss. 84.) No sucli exception is hinted at in the Code, 
and 1 cuncieve the principle would be too dangcious in its application 
to render its iiUroduclion desirable. 

What is meant by the phrase “ illegal omission,^’ which is mention- 
ed in s. 107, cl. 3, as one of the ways by which a pe’"Son may abet an 
act? By English law a man does not become an accessory by mere 
non feasance, as, for instance, withholding assistance which he had it 
in his power to give ; concealment of an intended crime of which he 
has information. (i Russ, 164.) I do not imagine that the framers 
of the Code intended to alter this rule. It seems to me that the 
“omission'* must be one w’hich has an active effect in bringing about 
the result ; that it must be one of the chain of facts by which the 
crime is accomplished, and that it will not be sufficient if it is merely 
an omission to do something which might prevent the crime. For 
instance ; if a servant were intentionally to lca\x a door unlocked, 
in order to facilitate the entrance of a burglar; if a nurse were 
intentionally to refrain from giving a sick man his medicine, in 
order to hasten his death — these w'ould be illegal omissions by which 
the crimes were aided. The mere passive assistance afforded by con- 
cealment of facts which might be disclosed is rendered punishable by 
Si. nS, 119, U 176. 
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The concealment must tend, and be intended, to brin^f about or 
facilitate the crime ; concealment of an offence, after it has taken 
place, is not of itself an abetment, (5 R J. S: F. 106 ; R. Khadim, 4 
B.LR.A.Ci. 7) liiough, coupled with other facts, u might be evidence 
of an abetment. 

I'hcse remarks apply with still greater force to s. 107, rl. 3, Hxpl, f, 
where llic “ willui tonccalmciu” which amounts to abetting must bc 
of a material fact, wlncii iIk* parly is bound to disclose, by which 
something IS voluiUai liy caused, 01 piocured. I’he latter wuids point 
cleailyloan active, and not ineiely a passive, [nirt in the result 
arrived at. For mstaiuc, .1 witness at a ii lal, who volnntaiily con- 
cealed a inalcnal tact, in puisuanceol a i onspn acy to gU an innocent 
man executed, (st‘c 194 <N: 195) vvi'uld be an abettui uiuler this 
section Accoidingl) , in haiglaiui ihr balance of aulliuiit)' seems to 
be in favour oi the j'ositiun, that giving lal'-c evidence vigamst an 
innocent man to ptucutc his exfcunon would be murder, (i Russ. 
662 ) I n Fcotiaiul, however, it is said that mkIi a cmne could only be 
punished as perjurv, ot coinpnary. (AhsonCiim. L 73.) *1 he case 

IS cxprcbbly piovuled for in .s. 194, 

Three different slates of facts may arise after an abetment. Fir it : 
no offence ma) be coininiited. In tins case llie olfender is punishable 
under ss. 115 A: tor the meic attempt to cause ciiine. Secondly ; 

the vciy act at winch i!ic ahclineni. aims may be committed, and will 
bc puinsiiabie under ss. 109 iV I to Lastly: some act different, but 
naiuially flowing tiom ilu* act abolied, may be peipeiratcd, in which 
case the msligalui will fall under the penalties ot ss. 111 — 113. 

Section 1 13 may lend to dangerous laxity, unless the proper inter- 
pretation is put upon the toiuiuciing pioviso. 1 he law assumes that 
a man knows ami t onir inplates the naiuial result of his acts’, and 
will not pu nut Klin to escape the consequence ol his acts!/' merely 

f ileadmg ignui ance Such ignoi ance c.iu, at most, amount to rcck- 
essne^s or indiffei cncc, which is no excuse, 'l ake, tor instance, the 
illusiialion in the text If the giievous hurt instigated by A W'erc 
the manning of Z, under the effects of winch he died, no Court 
of J usticc could allow A to plead ignorance of this probability as 
rendering his offence less than murder, (Alison Cum, L, 3,) As 
Lord Justice Clerk laid down the law in one case in Scotland ; (Alison 
Cnm. I^. 4.) 

TbU wM an itiaUuee of abaci ate reckleeaneaa and otter todifference aboni 
the life of ibe aafferer ; and the law knowa do difference between the guilt of 
each a oaae, and that of an iatcuUoo to deatroy.'* 

118 Whoever, intending to facilitate, or know- 
^ ing it to be likely that he will thereby 

to commit lacilitate, the commission of an oicence 
punishable with death or transport- 
for ation for life, voluntarily conceals, by 
any act or illegal omission, the exist- 
ence of a design to commit such offence, or makes 
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any representation which he knows to be false 

Iftb.o«0nc.b« respecting such design shall, if that 
oommitud. offeuce be committed, be punished 

with imprisonment of either description for a term 
which may extend to seven years, or, if the offence 

If t,heofl«no»b« Dot Committed, with imprisonment 
not committed. of either description for a term which 

may extend to three years ; and, in either case, shall 
also be liable to fine. 

Illusiraiion. 

A, knowmjT that daroity is about to be committed at B, falsely 
informs tlie Mag^istrnte that a dacoity is about to be committed at C* 
a place in an opposite direction, and thereby misleads the Magistrate 
with intent to facilitate the commission of the offence. The dacoity 

IS committed at Bin pursuance of the design. A is punishable under 
the section. 

119 < Whoever, being a public servant, intending 

to facilitate or knowing it to be likely 
that he will thereby facilitate the com- 
mission of an offence, the commission 
of Avhich it is his duty, as such public 
servant, to prevent, voluntarily con- 
ceals, by any act or illegal omission, the existence 
of a design to commit such offence, or makes any 
representation which he knows to be false respecting 
such design, shall, if the offence be committed, be 
If the offence be punished with imprisonment of any 

description provided for the offence, 
for a term which may extend to one-half of the 
longest term of such imprisonment, or with such 

If th. oB.no. b. provided for that offence, 

with or with both ; or if the offence be 

punishable with death or transport- 
ation for life, with imprisonment of either description 
for a term which may extend to ten years ; or, if 

If Ui» offwitoe bf the offence be not committed, shall 
not iioinmiitod. be punished with imprisonment of 

any description provided for the offence, for a term 

which may extend to one-fourth part of the longeat 


A public Bcrvftnt 
a (le- 


to pre- 
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term of such imprisonment, or with such fine as is 
provided for the offence, or with both. 

Illustration, 

A, an officer of police, being legally bound to give information of 
all designs to commit robbery which may come to his knowledge, and 
knowing that B designs to commit robbery, omits to give such inform- 
ation, with intent to facilitate the commission of that offence. Here 
A has by an illegal omission concealed the existence of B*s design, 
and is liable to punishment according to the provision of this section. 

120 Whoever intending to facilitate, or knowing 

it to be likely that he will thereby 
facilitate, the commission of an offence 
punishable with imprisonment, volun- 
tarily conceals, by any act or illegal 
omission, the existence of a design to 
commit such offence, or makes any 
representation which he knows to be 
false respecting such design, shall, if the offence be 
committed, be punished with imprisonment of the 
description provided for the offence, for a term which 
may extend to one-fourth, and, if the offence be not 

u ootcommitw. Committed, to one-eighth, of the long- 

est terra of such imprisonment, or with 
such fine as is provided for the offence, or with both. 

Commentarj. 

There seems a good deal of confusion in the conception of these 
two sections, and, with one exception, it seems difficult to see the 
difference between the offence aimed at, and that of abetting. The 
facts slated in the illuMration to s. 1 18 clearly amounted to an act by 
which the doing of the dacoity was intentionally aided, and, therefore, 
came expressly under the definition given in s. 107, Should the 
offence be punished w-ith seven years’ imprisonment under s. II8, or 
with transportation for life under s. 109 7 The real force of the sec- 
tions will aritte in the cases alluded to under s. 107, where there is 
no active aid given, but merely passive concealment. These will 
present no difficulty where there is a positive mis-statement ; as, for » 
instance, where a villager, knowing that his neighbour had started off 
on a gang robbery, should give f^se answers to the police as to the 
man’s absence from home, the cause of it, the direction he had taken, 
the fact of his being armed, or the like. But what will be the law, 
where he simply abstains from giving information which is In his 
power 7 This must come under the words ** illegal omission.” Now, 
according to English law, the mere omission to give information is 
only illegal in the case of treason, or felony. This was known by the 
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term misprtsion, and is defined by Lord //a/e (vol. i, 374) as being 
** when a person knows of a treason or felony, though no party or 
consenter to it, and doth not reveal it in convenient time.’' There 
was no such offence as misprision of a mi.sdemeanour. This distinc- 
tion is not, however, maintained in the present Code, which applies 
to the concealment of all offences, except those which are merely 
punishabe with fine. See also s. 123. 

It is probable, however, that the word “ illegal” is intended to draw 
the distinction between cases in which an omission of this nature 
might be lawful, and those in which it might not. It could hardly 
be contended that a paily who hears of an intended robbery is bound 
to start off to a distance m search of the police, m the heat of tiieday, 
or the daikness of night, or to the neglect of pressing business. Nor 
is a person bound to hurry off to communicate an intended crime, of 
which he has been informed, but upon evidence which he sees reason 
to doubt. No definite rule can be laid down, but it is clear that in 
all such cases the certainty of the information, the amount of belief 
reposed in it, the emergency of the occasion, and the facility for com- 
municating the design to those who would be able to avert it, must 
all be taken into consideration, 'i'hc circumstances must almost be 
such as to render the paity accused an accomplice in the guilt of the 
principal oflienders. 

Accordingly, in a rase where several prisoners were convicted of 
murder, and the fifth prisoner, who was liie wife of the muidered man, 
was indicted under s. 118, it appealing that she knew of the intention 
to muidei her husband, and designedly refrained from warning him, 
with the intention that his death should follow, the conviction was 
supported by the Madias High Court. (Refencd trial 30 of 1868.) 

The Code is stricter in its penalties upon public servants (s. 119) 
who conceal any offence which it is their duly to prevent. In this 
case every omission is illegal, and justly so; because every such 
omission is a direct breach of the duty which they are paid to per- 
form. It must be obseived, however, that this section only applies 
in reference to offences which it was their “duly as such public ser- 
vants to prevent.” It would be no pait of the duty of a revenue 
officer, or judicial subordinate to prevent a riot, nor of a police con- 
stable to see to the accuracy of the village accounts. 

Under s. 44 of the Cr. P.C., it is enacted that “ every person aware 
of the commission of, or of the intention of any other person to 
commit, any offence made punishable under ss. 121, 121A, 122, 123, 
124, 124A, 125, 126, 130,302-304. 382, 392-^399. 435, 436. 449, 

45 ^ 45 ^ — 4^ Indnin Penal Code, shall, in the absence of 

reasonable excuse, the burthen of proving which shall lie upon the 
person so aware, forthwith give information to the nearest Police 
Officer or Magistrate of such commission or intention. See also 
Cr. P,C. s. 45 fosi note to s. 182. 
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CHAPTER VI 

OF OFFENCES AGAINST THE STATE. 


121 Whoever wages war against the Queen, or 

attempts to wage such war, or abets 
the waging of such war, shall be 
punished with death, or transportation 
for life, and shall forfeit all his pro- 
perty. 

lUustrattons, 

{a) A joins an iustjrrrction aj^ainst the Queen. A has committed 
the ofTcncc defined in this section 


Warring or nt- 
U»t«ptUJg to WBgKi» 
war, or abetting 
tbe witging of war 
againai the Queen. 


(^) A in India abets an insurrection against tlic Queen *s Govern* 
menl of ('e\ion hv vending arms to tfie insuigenls. A is guilty of 
abettinj^ the waginj; of wai against tfic Queen. 


121^^ Whoever, witlhti or without British India, 

conspires to commit any of the offences 

Contpir^to punishable by section ono hundred 

and t\ve?ity-one, or to deprive the 
Queen of the sovereignty of British 
India or of any part thereof, or consjiires to overawe, 
by means of criminal force or the sliow of criminal 
force, the Government of India or any Local Govern- 
ment, shall ho punished with transportation for life 
or any shorter term, or with imprisonment of either 
description which may extend to ten years. 

Ej^planaiion. — -To constitute a conspiracy under 
this section, it is not necessary that any act or illegal 
omission shall take place in pursuance thereof.’* 
(Act XXVIl of 1870, s. 4.) 

Commentary. 

The first word of s. I2i is genera!, — whoever wages war, — without 
any distinction as to British subjects, or otherwise. Upon this the 
Commissioners remark, 2nd Report, 1847. k * 3 * 

“ Th« Statute of treason u not more uppoific than thU ebapier of th« Cods 
in regunJ to the p«r»on» subject to its provisions. It says simply, * If a mail do 
Issy war a^nst our lord tbo Hug it) bit realm,’ as the Code says, * wboovor 
wages war,’ Ac. The Uws of a parttcnlar nation, or coontry^caonot ba ap^diod 
to any peraons hot simb as owe aileHasce to the Government of ibe oonntry | 
which atlegiance is either perpetual, as in the case of a subject by birth or 
naturalisation, or temporary, as in the case of a foreigner residing in tbseoantry. 
11 >ey are applicable, oi course, to all such as then owe allegianoe to the Oovem- 
meat, whether as sebjeets or fonHfutrs, ocept as except by reserfutione or 



112 


WAOINO WAS. 


[Ch*p- 


UmiUktioiif. The tpecificaitoa oropoted by Mr, l^milton would exclude foreign* 
ere reeideot in the oonntry. ^ow, when foreigner! enter the country it ie 
toppoted that they do io, only upon thie laet condition, that they be eubjeot to 
the lawi.” 


The offence of waging war under s. 121 is the same as that which 
in the English Statute of Treasons — 25 Edw. Ill, st. 5, c. 2--was 
styled levying war. No specified number of persons is necessary to 
constitute the offence ; three or four will constitute it as fully as a 
thousand. (Arch. 628.} Though, of course, the smallness of the 
numbers would be most important as a matter of evidence, for the 
purpose of negativing any treasonable design. Nor is it necessary to 
show that there was any of the usual pageantry of war, such as mili- 
tary weapons, banners, or drums, or any regular consultation before 
the rising. (Foster 208.) I'he possession of arms is, indeed, spoken 
of as one of the elements in the offence ; but this I conceive is also 
merely a matter of evidence. Numbers sufficiently overwhelming 
would make arms unnecessary, or ensure their being speedily obtainecT. 
Nor is it nece.ssary that any blows should actually be dealt. “ Listing 
and marching are sufficient overt acts, without coming to a battle.” 
(Foster 218.) 

The mere fact of an armed assembly meeting and marching, or 
even fighting, will not, ot itself, constitute a waging war. It must be 
by some public and premeditated plan, for some public and general 
purpose. The law upon this point cannot be better laid down than 
in the words of the SlfUutc of Edw. Ill, which was declaratory of the 
Common Law upon the point, as explained by Mr. Justice Foster, 
His commentary deserves especial remark from the circumstance that 
it was accepted, as being the authoritative exposition of the law, by 
Lord Mansfield when charging the jury in Lord George Gordon’s 
case (21 Stale trials, 644.) 


*' Tb« tni« criterion, therefore, in ell those cases is, Quo ttnimo did the 
pariief atsemble Y For if the assembly be upon account of some pri rate quarrel, 
or to take revenKe on particular persona, the Statute of Treasoiia already 
determined that point in farour of the subject.” *‘ If,” saitb the Statute, 
*' any man ride armed, openly, or secretly, with men of arms against any other 
*' to slay or to rob him, or to take and keep him till he make fine for bis 
** deliveranoei it is not the mind of the Kin^ nor his (youncil, that in snob ease 
it shall be judged treason ; but it shall be judged. felony or trespass according 
*' to the law of the land of old time used, and accorduigas the case requiretb.” 


** The words of the first clause descriptive of the offence, ' If any man ride 
armed, openly, or secretly^ with men of arms,’ did, in the language of thoee 
times, mean nothing leas taan the assembling bodies of men, friends, tenants, 
or dependants, armed and arrayed in a warlike manner in oi^er to effect some 
pnrp^ or other by dint of numbers and superior strength ; and yet these 
aseembliee so orm^ and arrayed, if drawn together for purposes of a private 
nature, were not deemed treasonable.” 


” ^ongb the Statute mentiooeth only the coses of assembling to kill, rob, or 
imprison, yet theee, pot as they are by way of example only, will not exolade 
otMfs which may be Drought within the same rule ; for the retroepeetive elaose 
providetb, that if in sneh case or other like it hath been odjudgiM* What are 
the other like eases P AllooMe of the like private nature are, 1 imprehend, 
within the rsoson and equity of the act. The cose of the Earls of Glonoeeter 
and Hereford, and many other oosee cited by Hole, some before the Statute of 
TreMons, and othere after H,— thoee aseembliee, ibong h attended wdny of them 
with Uoodshed and with the ordinary appmtus of war, were not howea to he 
treoBCMBable aseembliee : for they were n^ in oonstmetion of low, meedefsinst 
the King or his Boyol Ifajeety, but for pnrpoees of a pritate personal nature.” 
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Upon ib« ttmo prioeipl^f and within thn iwnaoo and equity of the Statute, 
riainff to mainuin a priTate claim of fixht, or to deatroy particular enoloauree. 
or to remove nuiaaocoa, which affected, or were thought to affect in point ot 
ioUreat, the partiea aescmbled for these purposes, or to bimk priaona to order 
to release particular persona without any other circumstances of aggravation, 
have not b^u bolden to amount to levying war within the Btatuta." 


** And upon the same principle, and within the iwme equity of the Statute, 
I think it was very rightly hoiden by five of the Jndj^a, that a rising of the 
wearers iu and about London to destroy all engine-looras, machines which 
enable th(»ae of the tnulo who made use of them to undersell those who had 
them not, did not amount t4i levying war within the Statute j thongh great 
outrages wer«^ comnntfotl on that occasion, not only in I^ondon but in the 
adjacent countries, and the Magistrates and peace officers were resisted and 
affronted.’* 


“ For those Judges considered the whole affair merely as a private quarrel ^ 
l>etweon men of the same tmdo about the uk« of a particular engine, which 
those c«neerne<,i in the rising thought detrimental to them. Five of the Judges 
indeoi were of a different opinion ; but the Attorney4)cneral thought proper 
to proceed against the defeudauls as for a ryot only. 

** But every insurrection which in judgment of law is intended a^inst the 
person of the King ; he it to delhrtmc or imprison him ; or to o\>Uge him to 
alter his measures of Government ; or to remove c^jI councillors from about him-*-' 
these risings all amount to levying war within the Statute, whether attended 
with the jH>nip and circumstances of »»pen war or not; and every conspiracy to 
levy war for these purposes, though not treason within the clause or levying 
war, is yet an overt act within the other clause of compassing the King’s death. 
For these purposes cannot be effected by numbers aud open force without 
danger to his p<‘rson.’* 

" Insurrections in order to throw down all inclosnres ; to alter the established 
law ; to change religion ; to enhance the price of all bibour ; nr to open all 
prisons— all risings in order to effect these innovations of a puVilio and gencrsil 
concern by an armed. force are, in construction of law, high treason, within the 
clause of levying war ; for though they are not levelled at tho person of the 
King, they are against his Uoyal Majesty ; and, l>eRides, they have a direct 
tendency to dissolve sU the bonds of society, and to destroy all property and all 
(•overuroeut tcKi, by numbers and an armed force. IriHurrections, likewise, for 
redressing nstional grievances ; or for the expulsion of foreigners in general ; or 
index'd of any single nation living here under the protection of the lung ; or for 
the reformation of real or imaginary evils of a public nature and in which the 
insargents have no sptwual interest — risings to effect these ends by forco and 
numlMrs are, by construction of law. within tho class of levying war ; for they 
are levelled at the King's Crown and lloyal Dignity.'* (Foster 20&—211.) 

And, so, the Indian Law Commissioners say, in their 2nd Report. 
>847. 4 10, referrinjy to. and agreeing with the view of the English 
Criminal I-aw Commissioners : 


** In another place the Commissioners say, ' the terms of the Btatnte 
naturally to import a levying of war by one, who, throwing fijjj Ms duty of 
F, arrays himself in open defiance of his Bovereign in like manner and 
by the like means as a foreign enemy would do, having gained footing within 
the reslm-* Bo, also, we conceive the terms * wsjrinff against the Gkivern* 
meat* naturally import a person arraying himself in defiance of the (Joverxunent, 
in like manner and by like means as a foreign enemy would do.*' 

In a case which is chared as being the offence of waginnf war, the 
fmsoners are not bound of necessity to show what was the object and 
meaning of the acts done. The onus rests upon the prosecution, not 
only to make out the facts, but the motives which ’constitute the offence. 
(R. t». Frost, 9 C. & P. 129 .) These will in general be easily ascertain- 
ed, since the language and acts of those engaged in the same com- 
mon enterprise will alt be admissible for the general purpose of show- 

15 
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inff the object and character of the assembly. Accordingly, in the 
ca^ of R. v. Hunt, (5 B. U A. 566) where Hunt and others were in- 
dicted for unlawfully meeting together for the purpose of exciting 
disaffection, it was held that resolutions proposed at a former meeting 
at which he had presided, were admissible as showing the intention 
of those who assembled at the second meeting, both having avowedly 
the same object. The meeting in question was attended by large 
bodies of ipen who came from a distance, marching in regular mili- 
tary order; and it was held to be admissible evidence of the character 
and intention of the meeting, to show, that, within two d^s of the 
^samc, considerable numbers of men were seen training and drilling 
before day* break, at a place from which one of these bodies had 
romc to the meeting ; and that on their discovering the persons who 
saw them they ill-treated them, and forced one of them to swear 
never to be a King’s man again. Also, that it was admissible evi- 
dence for the same purpose to show, that another body of men in 
their progress to the meeting, in passing the house of the person who 
bad been so ill-treated, exhibited their disapprobation of his conduct 
by hissing. And inscriptions, and devices on banners and flags, dis- 
played at a meeting were held to be admissible evidence for the same 
purpose. See, also, the Indian Evidence Act, 1 of 1872. 5. 10. 

According to the English law of evidence, 

* * There must be two witnoeiG* to prove the treason, both of them to the same 
overt act, or one of them one, and the other of them to another overt act, 
0 / ih# #(ifne freafon I unlcM the defendant shall willingly, without violence, 
confess the same. And if the jnrv do not give credit to both witnesses, the 
defendant shall lie acquitted. But one witness is sufficient to prove a collateral 
fact i is, that the defendant is a natural born subject, or the like.” (Arch.627.) 

But under the Indian Evidence Act, I of 1872, 5. 134, 

” No particular number of witnesses shall in any case be required for ihs 
proof of any fact” 

1 presume that this section is intended to do away with the rule of 
English law as to the minimum evidence required on charges of high 
treason and perjury. If so, however, the language is not very accu- 
rate. An English jury in either of the above cases is not told to dis- 
believe the fact spoken to by only one witness, but is informed that 
something more than such proof of the fact is required before they can 
be allowed to convict of the crime. 

The evidence of an accomplice does not require corroboration, as a 
matter of law, (Indian Ev. Act I of 1872, s. 133, R. Ramasami 
1 Mad, 394») though it is desirable as a matter of precaution. (R. v* 
Elahee, i Wym. Cr. 78; S.C. 5 Suth. Cr. 80; 4 Mad. H.C. Amme. 
vii., S.C* Weir, 367 ist edition ; S.C. Weir, p. 537, 2nd edition ; R. v* 
Imam, 3 Bom. H.C. C.C. 57 ; ft v, Tulsi, 3 B.L.R.A Cr. 66 ; R. e. 
Ganubin, 6 Bom. H.C.C.C. 57.) The confession of a co-prisoner is 
neither in itself suflicient to sustain a conviction, nor can it be accept- 
ed as corroborative of the evidence of an accomplice, where such corro- 
boration is deemed necessary. (R. v, Ambigara, 1 Mad. 163; R. e. 
Budhu, 1 Bom. 475 ; Empress v. Karim, 2. All. 387 ; Empress v. 
AsKootosh, 4 Cal. 483.) 

182. Whoever collects meo, arms, or ammtaaitioD, 
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or otherwise prepares to wage war, 

irii^ the in • with the intention of either waging, 
or being prepared to wage war against 
•J"*" the Queen, shall be punished with 

transportation for life, or imprisonment of either 
description, for a term not exceeding ten years, 
and shall forfeit all his property. 

123. Whoever by any act, or by any illegal omis- 
sion, conceals the existence of a design 
to wage war against the Queen, in- 
» deeigu to w%ge tending by such conccalinciit to facilu 

tate, or knowing it to be likely that 
such concealment will facilitate, the waging of such 
war, shall be punished with imprisonment of either 
description fora term which may extend to ten years, 
and shall also be liable to fine. 


« r n o r, Ac., 
intent to 
»! or r«*itrain 
t b « 0x«'rct«o o t 
1.1 j Uwful power. 


124. Whoever with the intention of inducing, or 

compelling, the Governor-General of 
India, or the Governor of any Presi- 
dency, or a Lieutenant-Governor, or 
a Member of the Council of the Gov. 
ernor-General of India, or of the 
Council of any Presidency, to exercise, 
or refrain from exercising, in any manner any of the 
lawful powers of such Governor-General, Governor, 
Lieutenant-Governor, orMember ofCouncil, assault 8, 
wrongfully restrains, or attempts wrongfully to 
reNtruin, or overawes by means of criminal force or 
tlie show* of criminal force, or attempts so to over- 
8we» such Govprnor General, Governor, Lieutenant* 
Governor, or MeraVier of Council, shall be ptinished 
with imprisonment of either description for a term 
which may extend to seven years, and shall also be 
liable to nne. 

124A. Whoever by words, either spoken or in- 
tended to be read, or by signs, or by 
visible representation, or otherwise, 

15 in 
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excites, or attempts to excite, feelings of disaffection 
to the Government established by law in British 
India, shall be punished with transportation for life 
or for any term, to which fine may be added, or with 
imprisonment for a term which may extend to three 
years, to which fine may be added, or with fine. 

Explanation . — Such a disapprobation of the mea> 
Bures of the Government as is compatible with a 
disposition to render obedience to the lawful author- 
ity of the Government, and to support the lawful 
authority of tho Government against unlawful at- 
tempts to subvert or resist that authority, is not 
disaffection. Therefore, the making of comments on 
the measures of the Government, with the intention 
of exciting only this species of disapprobation, is not 
an offence within this clause. (Act XXVII of 1870, 
B. 5. See 88. 13 & 14, of which Act, (post note to 
8. 130.) 

125 Whoever wages war against the Govern- 
war nficiit of any Asiatic power in alliance, 
"'7 or at peace, with the Queen, or at- 

uo piiwer m alli- ^ ‘ i i 

Eitctf with tho tempts to wage such war, or abets the 
Queen. waging of such war, shall be punished 

with transportation for life, to which fine may be 
added ; or with imprisonment of either description 
for a term which may extend to seven years, to 
which fine may be added ; or with fine. 


126- Whoever commits depredation, or makes 

Com»itUD,de. preparations to commit depredation, 
BTudaion on tho on the territories of any power in alli- 

powor at poMo anoe, or at peace, with the Queen, 
with tho Qnoon. ghall be pumshed with imprisonment 

of either description for a term which may extend to 
seven years, and shall also be liable to fine and to 
forfeiture of any property used, or intended to be 
used, in committing such depredation, or acquired 
by such depredation. 
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IMHtj t%keu by war 
o r dtfpmlAtiQn 


137 * Whoever receives any property, knowing 

the same to have been taken in the 
commission of any of the offencestnen- 
tioned in Sections 125 and 126, shall 
bo punished with imprisonment of 
either description for a term which 
may extend to seven years, and shall also be liable 
to fine, and to forfeiture of the property so received. 

128 . Whoever, beiug a public servant, and 

having the custody of any State Pri- 
soner or Prisoner of War, voluntarily 
allows such prisoner to escape from 
any pliico in which such prisoner is 
confin(‘d, shall be punished with trans- 
portation for life, or iinprisonuieut of either descrip- 
tion for a term whicli may extend to ton years, and 
shall also bo liable to fine. 


PabUo (W»rTant 
volunUrily allow- 
ing Priatmor of 
Stj&to or W«.r in 
hU cuBUtdy to 
Mcapo. 


129 . Whoever, being a public servant, and having 

the custody of any State Prisoner or 
.uffpr- 1 risoiicr of War, negligently suffers 
such prisoner to escape from any place 
hi. cuitodj io of confinement, in which such prisoner 
*****' is confined, shall bo punished with 

simple imprisonment for a term which may extend 
to three years, and shall also bo liable to fine. 

Commentary. 

According" to English law it would seem that the mere fact of an 
escape is primi facie evidence of negligence on the part of the keeper. 
For it is his duty to keep the prisoner safely. (Arch. 690.) But 
this may be negatived on the part of the defendant, by showing force^ 
or other circumstances, which rebut the presumption. No presump* 
lion, however, can be raised from the mere fact of an escape that it 
was voluntarily permitted, or that it was knowii^ly aided or assisted ; 
and express evidence must be brought to this encct, if any conviction 
tinder s. laB or 130 b desired. 

m Whoever knowingly aids, or assists, any 

State Prisoner, or Prisoner of War, in 
OT escaping from lawful custody, or res. 
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prisoner, or harbours or conceals any such prisoner, 
•who has escaped from la'wful custody, or offers, or 
attempts to offer, any resistance to the recapture of 
such prisoner, shall be punished with transportation 
for life, or with imprisonment of either description 
for a term which may extend to ten years, and shall 
also be liable to fine. 

Explanation ~ A State Prisoner, or Prisoner of 
War, who is permitted to be at large on his parole 
•within certain limits in British India, is said to 
escape from lawful custody if he goes beyond the 
limits within which he is allowed to be at large. 

Commentary. 

Charges under this chapter, except s. 127, are not to be entertained 
by any Court, unless ordered or authorized by Government, or by 
some officer empowered by the Governor-General in Council to order 
or authorise su< h prosecution. (Cr. P.C. s. 196.) 

The following chapters of the same Code, namely, IV {General 
Exceptiofis)f V {Of Abetment), and XXI 11 {Of Attempts to commit 
Offences) shall apply to offences Dunl.^liablc under the said ss, 121A, 
294 A 304A, and the said Ch.iplcis IV and V shall appfy to 
offences punishable undei the said ss. 124A&225A.) (Act XXVII 
of 1870,9. 13.) 

No charge of an offence punish.ihlr under s. ]2iAor 124A shall be 
entertained by any Court unle'^s the prosecution be entertained by 
order of, or under authority from, the local Government. (Act XXVII 
of 1870, s. 14.) 


CHAPTER VII. 

OP OFFENCES RELATING TO THE 
ARMY AND NAVY. 


131 . "Whoever abets the committing of mutiny 
AbMHng mn- officer, Soldier, or sailor, iu the 

tiny, Army, or Navy, of the Queen, or 

or «^ar, attempts to seduce any such officer, 
from bit duty. soldioi', or Sailor from his allegiance 

or his duty, shall be punished with transportation 
for life, or with iinpvi’onnicnt of either description 
for a term which may extend to ten years, and shall 
idso be liable to fine. 
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Explanation , — In this section, the words ‘officer’ 
and ‘ soldier* include any person subject to the 
Articles of War for the better Government of Her 
Majesty’s Army, or to the Articles of War contained 
in Act No. of 1869 (Indian Articles of War) 
(Act XXVII of 1870, s. 6.) 

132. Whoever abets tbo committing of mutiny 

by an olfficer, soldier, or sailor, in the 
Army or Navy of tbo Queen, shall, if 
in con. mutiny bo committod in consequence 
of that abetment, bo punished with 
death, or with transportation for life, or imprison- 
ment of either description for a term which may 
extend to ten years, and shall also bo liable to 
fine. 


133. Whoever abets an assault by an officer, 

soldier, or sailor, in the Army or 
Navy of the Queen, on any superior 
officer being in the execution of his 
office, shall bo punished with impri- 
sonment of cither description for a 
term which may extend to three years, and shall 
also bo liable to fine. 


Ab<Yiin#nt ot 

by Ik fol- 


m tho exflctt- 
tioo of hilt ufheo. 


134. Whoever abets an assatilt by an officer, 

- soldier, or sailor, in the Army or Navy 

of the Queen, on any superior officer 
mttUucomnut. j,, exccution of his office, 

shall, if such assault be committed in 
consequence of that abetment, be punished with 
imprisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 

135. Whoever abets the desertion of any officer, 
_* .V. soldier, or sailor, in the Army or Navy 
' »mi. of the Queen, shall be punished with 

. ot aiior. imprisonment of either description for 



120 


OFFENCES EEIiATING TO THE [ClUip- Vllft VIII, 


a term which may extend to two years, or with fine, 
or with both. 

136. Whoever, except as hereinafter excepted, 

Hsrbouring a knowing, OF having reason to believe, 

that an officer, soldier, or sailor; in the 
Army or Navy of the Queen, has deserted, harbours 
such officer, soldier, or sailor, shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

Exception . — This provision does not extend to the 
case in which the harbour is given by a wife to her 
husband. 

137. The master, or person in charge, of a mer- 

chant vessel, on board of which any 
board deserter from the Army or Navy of 
■ the Queen is concealed, shall, though 
ignorant of such concealment, be liable 
to a penalty not exceeding five hun- 
dred Rupees, if he might have known of such con- 
cealment but for some neglect of his duty as such 
master or person in charge, or but for some want of 
discipline on board of the vessel. 

138. Whoever abets what he knows to be an 

act of insubordination by an officer, 
soldier, or sailor, in the Army or Navy 
•oidier, or of the Qucen, shall, if such act of 
insubordination be committed in con- 
sequence of that abetment, be punished with impri- 
sonment of either description for a term which may 
extend to six months, or with fine, or with both. 

139. No person subject to any Articles of War 

for the Army or Navy of the Queen, 
or for any part of such Army or 
Navy, is subject to punishment under 
Codi. this Code for any of the offences 
defined in this Chapter. 
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140. Whoever, not being a soldier in the 

Military or Naval service of the 
Queen, wears any garb, or carries 
any token resembling any garb or 
token used by such a soldier, with the intention 
that it may be believed that lie is such a soldier, 
shall be punished with imprisonment of either 
description for a term which may extend to three 
months, or with fine which may extend to five 
hundred Rupees, or with both. 

CHAPTER VI II 

OF OFFENCES AGAINST THE PUBLIC 

TRANQUILLITY. 

141 An assembly of five or more persons is 

designated ail “ unlawful assembly,” 
wfiiiM- if the common object of the persons 
composing that assembly, is — 

First . — To overawe by criminal force, or show of 
criminal force, the Legislative or Executive Govern- 
ment of India, or the Government of any Presidency, 
or any Lieutenant-Governor, or any Public Servant 
in the exercise of the lawful power of such Public 
Servant ; or. 

Second . — To resist the execution of any law, or of 
any legal process ; or. 

Third . — To commit any mischief or criminal tres- 
pass, or other offence (see s. 40, ante) ; or. 

Fourth . — By means of criminal force, or show of 
criminal force, to any person, to take or obtain pos- 
session of any property, or to deprive any person of 
the enjoyment of a right of way, or of the use of 
water, or other incorporeal right of which he is in 
possession or enjoyment, or to enforce any right or 
supposed right ; or, 


16 
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Fifth . — By means of criminal force, or show of 
criminal force, to compel any person to do what he 
is not legally bound to do, or to omit to do what he 
is legally entitled to do. 

Explanation . — An assembly which was not un- 
lawful when it assembled, may subsequently become 
an unlawful assembly. 

142. Whoever, being aware of facts which 
„ . , render any assembly an unlawful 

Being a member ,, .. .. 

of an unlawful aa- assembly, intentionally joins that 

assembly, or continues in it, is said to 
be a member of an unlawful assembly. 


143. Whoever is a member of an unlawful 
^ ^ ^ assembly shall be punished with im- 

prisoninent of either description for a 
term which may extend to six months, or with fine, 
or with both. 


Commentary. 

Resistance by a number of persons loan attempt to search a house, 
which was being made by an officer who had not the written author* 
ity for that purpose prescribed by Act X of 1872, s. 379, is not 
punishable under this section. (K. v, Narain, 7 N.W.P, 209.) 


144. Whoever, being armed with any deadly 

weapon, or with anything which, 
i»wfor”*(uw"m'biy used as a weapon of offence, is likely 

cause death, is a member of an 
unlawful assembly, shall be punished 
with imprisonment of either description for a term 
which may extend to two years, or with fine, or 
with both. 


145. Whoever joins, or continues in, an unlawful 
or con. assembly, knowing that such unlaw- 
, . »n an- ful asscmbly has been commanded in 

UwfnI UMnnblT, , •' 

• ti>»t It the manner prescribed by law to 
disperse, shall be punished with im- 
prisonment of either description for 
a term which may extend to two years, or with fine, 
or with both. 
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Comine&tarj. 


A IlifiitmU, or oiBoor ia ebarfo of a polico itaUan, may command any on- 
mwful aitemhly, or My aiaanbly of five or more pertoat, Utely to canae a dJ»- 
mbaaoe of ibo public poaoc^ to dwporee, and it tball tberaupon be iba d«ty of 
™ member* of sueb anlawfal aaacmhly to dinperao acoordinyly.*’ (Cr. P*0.> 
•* ) On fftilore to do to, the Ma«rt«trato i« authoriaed to uia military ' — * 

to oompel them to d»perM. (Cr. P C., sa. IS8, 129.) 

146- Whenever force, or violence, is used by an 

unlawful assembly, or by any mem> 
u ber thereof, in prosecution of the 
*’* common object of such assembly, 
every member of such assembly is 
guilty of the offence of rioting. 

147 Whoever is guilty of rioting shall bo 

punished with imprisonment of either 
for description for a term which may 
extend to two years, or with fine, 
or with both. 

148. Whoever is guilty of rioting, being armed 

armad a deadly 'weapon, or with any- 

a daadiy tiling wliich, used as a weapon of 

offence, is likely to cause death, shall 
be punished with imprisonment of cither descrip- 
tion for a term which may extend to three years, or 
with fine, or with both. 

Commentary. 

The offence of rioting, committed persons armed with deadly 
weapons, under s. 148, ts a different offence from that of stabbinpf a 
person on whose premises ihc rioting takes place ; and the latter 
offence may be punished separately under s. 324. (R. v. Callachand* 
3 Wjrm. Cr. 34 ; S.C. 7 Suln, Cr. 60, see ante p. 46, note to s. 71.) 

149. If an offence is committed by any member 

of an unlawful assembly in 
cution of the common object of that 
assembly, or such as the members of 

assembly knew to be likely to 
be committed in prosecution of that 
object, every person who, at the. time 
of the committing of that offence, is a member of 
the same assembly, is guilty of that offence. 


Kvery member 
fan tBfiUirfml 

of 


objaot 


eonmoa 
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Commentarj. 

A number of persons went toffethcr to eject a man from a piece of 
land, the title ot which was in dispute. Upon a vigorous resistance 
being made, one of the party, who was armed with a gun, fired at, and 
killed the resisting person. It was held that he was guilty of mur- 
der ; but that the otner members of the unlawful assembly were not 
guilty of murder under s. 149, the act of killing being sudden and 
unpremeditated, and, therefore, not being either the common object 
of the assembly, or an act which the other members of the assembly 
must have known “ to be likely to be committed in the prosecution of 
that object.’* (U. v. Sabed Ali. ii B. L.R 347 ; S.C. 2oSuth. Cr. 5 ; 
R. V. Binod, 24 Suth Cr. 66, see ante p. 24, note to s. 34.) 

It is evident that the question in this case was purely one of fact. 
Where a number of persons go out to commit a violent act, armed 
with weapons of a deadly nature, and determined to overcome resist- 
ance by force, it would be quite open to the Court, or to a Jury, to 
come to the conclusion that they knew it w'as likely that those weapons 
would be used w'ith a deadly result. If so, when the result happened, 
each member of the party would be guilty of murder. In the parti- 
cular instance, from all the facts of the case, the majority of the Judges 
arrived at an opposite conclusion. But the decision cannot be taken 
as binding other Judges to decide even a similar case in the same 
way. (See, also, pobt note to s. 160.) 

150 . Whoever hires, or engages, or employs, or 

promotes, or connives at the hiring, 
engagement, or employment of any 
to joii'i Bti person to join or become a member of 
bijr. any unlawful assembly, shall be pun- 

ishable as a member of such unlawful 
assembly, and for any offence which may be com- 
mitted by any such person as a member of such 
unlawful assembly, in pursuance of such hiring, 
engagement, or employment, in the same manner as 
if he had been a member of such unlawful assembly, 
or himself had committed such offence. 

151 - Whoever knowingly joins, or continues in, 

any assembly of five or more persons 
likely to cause a disturbance of the 
is'an, Mwmbiy public peace, after such assembly has 
irftor it w been lawfully commanded to disperse, 
shall be punished with imprisonment 
of either description for a term which 
may extend to six months, or with fine, or with both. 
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See Cr. P. C, s. 127, anU note to s. 145. 

Explanation , — If the assembly is an unlawful 
assembly within the meaning of Section 141, the 
offender will be punishable under Section 145. 


162. ^VTioever assaults, or threatens to assault, 

or obstructs, or attempts to obstruct, 
j any jiublic servant in the discharge of 
ntwhcnoap. duty US such public. servant in 

praMing not. Ac. to disperso UD uulawful 

assembly, or to suppress a riot or affray, or uses, op 
threatens, or attempts to use, criminal force to such 
public servant, shall b(' punished with imprisonment 
of either dcscri{)tion for a term which may extend 
to three years, or with fine, or with both. 

153. Whoever malignantly, or wantonly, by 

doing anything which is illegal, gives 
provocation to any person, intending, 
or knowing it to bo likely that such 
provocation will cause the offence of 
rioting to bo committed, shall, if the 
offence of rioting be committed in consequence of 
such provocation, bo punished with imprisonment 
of either description for a term which may extend 

If not commit- year, or with fine,* or witli 

both ; and if the offence of rioting 
be not committed, with imprisonment of either 
description for a terra which may extend to six 
months, or with fine, or with both. 


Wantonly giving 
provocation, with 
intent to caase 
riot. 

If rioting be 
committed. 


154 Whenever any unlawful assembly or riot 

takes place, the owner, or occupier, o£ 
the land upon which such unlawful 
»a~Di»w'- assembly is held, or such riot is oom- 
uu.****”**'^ “ mitted, and any person having, or 

claiming, an interest in such land, 
shall be punishable with fine not exceeding one 
thousand Rupees, if be, or bis agent, or mani^ier, 
knowing that such offence is being or has been 
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likely to be held, shall not use all lawful means in 
his power to prevent such riot or assembly from 
taking place, and for suppressing and dispersing 
the same. 


U7. 


157. Whoever harbours, receives, or assembles, 

in any house or promises in his occu- 
pation or charge, or under his con- 
trol, any persons, knowing that such 
persons have been hired, engaged, or 

employed, or are about to be hired, engaged, or 
employed, to join, or become members of, an unlawful 
assembly, shall be punished with imprisonment of 
either description for a term which may extend to 
six months, or with fine, or with both. 

158. Whoever is engaged or hired, or offers or 

attempts to bo hired or en traced, to do. 

Being liired to ' • , • , • r xi . ' 

t»ke i»rtinBn 01 * ussist m Uoing, any of the acts 

specified in Section 141, shall be 
punished with imprisonment of either 
description for a term which may extend to six 
months, or with fine, or with both ; and whoever, 

being so engaged, or hired, as afore- 
said, goes armed, or engages or offers 
to go armed, with any deadly weapon, or with any 
thing which, used as a weapon of offence, is likely 
to cause death, shall be punished with imprisonment 
of either description for a term which may extend 
to two years, or with fine, or with both. 

159. When two or more persons, by fighting, 

in a public place, disturb the public 
ASny. peace, they are said to “ commit an 

affray.” 


tmUwfnl 
bl j or riot . 


160. Whoever commits an affray shall be pun- 
ished with imprisonment of either 
description for a term which may ex- 
tend to one month, or with fine which 
may extend to one hundred Rupees, or with both. 
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Commentarj. 

Unlawful assemblies, as defined in s. 141, may either aim at the 
accomplishment of public, or of private, ends. Where the object in 
view is of a public cliaracter, the difference between such an assembly 
and a waging of war under s. 121 may be a very narrow one. What- 
ever amounts to a threat of force, to be employed at some indefinite 
future period, will, as I understand the section, be an unlawful assem- 
bly. Hut if the object is to carry out the design of the assembly by 
an immediate exercise of force, this would amount to a waging of war. 
Suppose, for instance, that during the progress of some obnoxious 
scheme of taxation through the Legislative Council, crowds were to 
assemble every day to hoot the members supposed to be in favour of 
it ; or monster processions were to parade the streets as an exhibition 
of the numbers of those opposed to the plan, this would constitute 
an unlawful assembly. But if the processions were to force their way 
into the Council itself, for the purpose of then and there compelling 
the abandonment of the measure, this would be an actual waging of 
war. And so it was laid down by Lord Mansfield in the case of the 
Gordon riots, where he stated to the jury, 

*' That it waa tho tinanitnoug opinion of the Court, that an attempt, by 
intimidatiun and violence, to force tho ro}x‘al of a law, was a levying war 
agaiuit the king, and high treoaou. (U r Gordon, Doag. 592.) 

It must not, liowevcr, be supposed that mere numbers will make an 
assembly unlawful, where the object is to procure some public result. 
The question will always be ; what arc the means by which it is pro- 
posed that the object snould be brought about? Public meetings for 
the purpo.se of eliciting, declaring, or altering public opinion upon any 
Stale mailer arc perfectly lawful. W'herc such meetings are for the 
purpose of petitioning, they have the additional sanction of the Bill 
of Rights (1 Wm, & AI. St. 2, c. 2,) in which it is expressly laid down, 

** That it i« the right of the eubjectii to petition the king, and that all com- 
tnitineuU and prosecutions for such petiiiouiug are illegal.” 

But where such meetings— under the cloak of public discussion, or 
petitioning — arc really used, and intended, has exhibitions of physical 
force, for ine j)urpose of overaw ing, and intimidating, those whose con- 
duct they canvass, they will be iTlgjal. The series of monster meet- 
ings which were convened by O’Connell throughout Ireland in 1844 
for the purpose of carrying the repeal of the Union may serve as an 
instance. 

A very common instance of unlawful assembly is that of tumul- 
tuous meetings, which, from the private character of their objects, 
cannot rise to a waging war. For instance ; a caste procession, 
marching in an insulting and defiant manner through streets in- 
habited by another caste, so as to provoke angry passions, or excite to a 
breach of the peace. And so, in times of scarcity, assemblies held to 
discussThe conduct of the merchants in demanding high prices, or of 
the Government in refusing remissions of revenue, might become 
unlawful, not from the mere opinions expressed, but from their tendency 
to end in violence. Accordingly, it has been ruled that, 

** Any meeting. Maembled under eiioli cironmstancen na, mnoording to Um 
ofmion of rttionid imd ^rm men, m likely to prodnoe danger to the trai^nilKty 
and pMon of the neighbonrhood, ia an unlawful aaaembly : and in viewing ibia 
qaetUon, the jury imonld take into their coni^eraiion the way in whkh the 
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meetiogf were the hoar oi which ther met, and the lanipume need by tb9 
pereoQ* aeeembled, and by those who addrese^ them ; and Uien ooneidei% 
whether 6rm and rational men, having their familios and property there, would 
bave reasonable ground to fear a breach of the pei|^, as the alarm mast not 
merely be such as would frighten any foolish or timid person, but most be saob 
as would alarm persons of reasonable firmness and courage." (I Russ. 878>)i 

" A.11 persons who join an assembly of this kind, disregarding its probabla 
affeot, and the alarm and consternation which are likely to ensue, and all who 
give conntenance and support to it, are criminal parties." (Ibid.) 

Clause 4, s. 141, applies equally whether the possession is sought 
for under colour of title or without it, and whether the right which is 
asserted is a valid, or invalid, one. 'I'he object of the clause is the 
same as that of the old English Statute 5 Rjc. II, st. i,c. 7, against 
forcible entries, and is to prevent breaches of the peace, by compel* 
ling every one who asserts rights, which may be contested, to do so 
under the authority of biw. 

Upon this Statute it has been held, that in order to make an entry 
forcible, 

** It ncems clear that it ought to bo accompanied with HOmo circunuitiuioon 
of actual violenci* or terror . and, therefore, that au «'ntry which hod no other 
force than »uch oa it implied by the law in every iretipas* whaUoovcr, ia not 
within the Btatote." (1 Hawk. bOO.) 

I conceive that the same principle is expressly pointed to through* 
out s. 141 by the epitliet ** criminal" qualifying force. It must be 
force used, or intended to be used, for tlic purpose of overcoming 
resistance, by causing fear, injury, or annoyance, (s. 350.) (See I 
Hawk. 501,) 

Where the defendants, ryots of a portion of a Zemindary sold in the 
execution of a decree of .a Civil Court, reaped and carried away their 
crops despite the purchaser’s people, and refused to allow the pur- 
chaser’s people to seal and mark grain which had been reaped, and 
the ryots were assembled in such numbers, and so armed that 
nothing could be done against them, it was hehj by the Madras High 
Court that the acts of the defendants did not amount to an offence 
under s 141 of the l\*.al("ode. (4 Mad H. C, Appx. Ixv ; S. C. 
Weir, 1st edition, p. 18; 2nd edition p. 25. .Sec R. v. Shunkur, 23 
Suth, (’r. 25 ) 

Asstirning, however, ih it the purc haser had the right which he was 
preveiTled tiom c’nfon ing. it seem'v pretty ( lear that the defendants 
were, by means of criminal force, rompr-!ln>g him to omit to do what 
he was legally entitled to <lo, an<! that their conduct came under 
cl 5 of s. 141. Their conduct, also, was a forcible assertion of their 
supposed right to carry away their crops, and, therefore, came under 
cl. 4 Accordingly, in a later case, some defendants had been 
convicted of rioting under s. 147 for stopping a procession. On 
appeal, the Assistant Magistrate, though crediting the fact of the 
defendants having interrupted the procession, reversed the conviction 
on the ground that the defendants had a right to stop the procession 
as it was a nuisance. The High Court were "clearly of opinion 
lhat the order of the Assistant Magistrate was wrong in law ; tnc act 
of the defendants, in assembling and forcibly preventing a procession 
on the ground that they had a nght to do so oecause it was a nuisance 
or annoyance to them or to their community^ was an act dearly 

17 



130 


BIOTIKO AND AFFBAT. 


[Chap. Vm, 


faUing within cl 4 of s, 14 1 of the Penal Code/* (5 Mad, H.C. Appx, 
vj; ^C. Weir, ist edition, p. 20; 2nd edition, p. 26; j Ibid, xxxv; 
S,C. Weir, ist edition, p. 20; 2nd edition, p. 27.) 

The force, or violence, which is necessary to render the members of 
an unlawful assembly guilty of rioting, must be some act done ** in 
prosecution of the common object of such assembly.” (s. 146.) For 
instance, a gathering of ryots, to prevent a revenue officer from dis- 
training, would be an unlawful assembly under s. 141, cl. 5 ; and if 
any one of them were to beat the officer, or rescue the goods seized, 
this would be a riot, for which every one of the resisting party would 
be liable, even though he took no part in such act. And, justly so ; 
for the countenance and assistance of those who committed no violence 
rendered possible the conduct of those who actually committed it. 
But if a fight were to spring up between two of the persons unlawfully 
assembled, this would only make them individually responsible, and 
not convert the assembly into a riot. (R. v. Muzhur, 5 N.W.P. 
208.) 

Not only the object primarily intended, but everything which 
naturally, or necessarily, follows from the prosecution of that object, 
will be considered to have been contemplated by those who take part 
in it. and they will be held responsible for it. (s. 149.) And so ac- 
cording to English law, 

** If •cveml persons combinod for an unlawful purpose, or for a purpoto to be 
oarrtod into effoot by unlawful moans — particularly if it carried into effect 
aoiwitbttanding any opposition that may be offered Bgainstit — and one of them, 
in the prosecution of it, kill a man, it is murder in all who are present, whether 
they actually aid or abet or not, provided the death were caused by the act of 
tome one of the party in the course of bit endeavours to effect the common 
object of the asaemhly. But the net must be the result of the confederacy ; for 
If several are ont for the purpose of committing a felony, and upon ^darm and 

8 ursutt run different ways, and one of them kill a pursuer to avoid being taken, 
be others are not to bo considered as principals in that offence.” (Arch. 120, 
1 Buss. 703 i and see ante note to s. 34, p. 24.) 

Accordingly ; when it appeared that a number of persons united 
together for the abduction of a woman ; that they came around ; and 
that one of their number struck down, and killed, a woman who 
resisted the abduction, the blow being inflicted with a weapon similar 
to that with which they were all arjmed, it was held that all those 
who were members of the unlawful assembly at the time were guilty 
of the killing. (R, ». Golam, 4 B.L.R. Appx. 47 ; S.C. 13 Sutb. 
Cr. 

A large body of men, belonging to one faction, waylaid another 
body of men belonging to another faction, and a fight ensued, in the 
course of which a member of the first-named faction was wounded, 
and retired to the side of the road, taking no further active part in 
the affray. After his retirement a member of the second faction was 
killed. It was held by Norman^ J. — whose opinion as that of Senior 
Judge prevailed agamst the dissent of E. ^cksan^ 1 . — that the 
wounded man had ceased to be a member of the unlaw^ assembly, 
and could not be convicted of the murder under s. 149. The Court 
said that he probably had no longer the same common object as the 
members of the unlawful assembTy from which he separaM himself. 
It did not appear that he continued to um on the others. He was, 
i^arently, solely occupied by his own stolertftgs. It was plain that 
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he was no longer cooperating with the others ; and he had not the 
power to prevent, or check, the violence of the others, as he might have 
nad, if he had continued with them. (R. v. Kabil, 3 B.L.R.A.Cr. i.) 

The essence of an affray (s. 159) consists in the publicity of the 
place, and the disturbance of the public peace ; and, therefore, a 
quarrel among several persons in a private room, where there is no 
one to be injured but themselves, will only amount to an assault and 
battery by each, (i Russ* 390.) 

** It U no ground for a total remission of acnteuco that a p&rtv ongfag^ In an 
affray waa not the aggressuig party ; though the Court in a* 'aidiag punUhniant 
may admit the circumstance# to opemt© in mitigation of puninliment.'* (wvmg* 
atone v Umroodb, I M. Dig. 124, §6S ; Government a. Sheik Oomur, 3 Jlnd.lOS, 

Just as the opposite state of facts will go in aggravation. (Govern* 
menl v. Hurdeb, 3 M. Dig. 105, § 3.) 

1 understand the above Jictum only to apply to cases where the 
party assailed was not forced into the atTray in actual self-defence. 
There are many cases of insult, and even slight persoiml violence, 
which would not compel a forcible resistance ; and if, in such a case, 
retaliation luoughi on an affray, both would be culpable, though not 
in equal degrees. But where the affray arose out of a boundary 
dispute between the villages of Iv. and A., in which several persons 
were killed and wounded, the K. U. held that, as the villagers of A. 
had, in the first instance, endeavouied to settle the dispute by treaty, 
and had throughout the affray acted on the defensive, they were 
entitled to an acquittal. (Maunslngin re 3 M. Dig. 117, § B9.) See 
R. V. Jeolall, 3 Wym. Cr. 21 ; S. C, 7 Suth, Cr. 34. 

There is one case in which a parly can never justify an affray into 
which he has been led, and that is, where it has arisen in resistance 
to a professedly legal process. Accordingly ; parties have been sen- 
tence where they had resisted a distress, which in one case was 
lawful, but irregularly levied, and in another was fraudulent from 
the very first : because the party always has his remedy in a Court 
of Justice, and respect for tne law requires that that which claims to 
be done under its authority should be set aside only by legal means^ 
and submitted to till it is set aside. (Hurec Pershaud v. Kifayut, l 
M. Dig. 123, § 62 ; Government v. Mahomed Ameer, 3 Ibid. 105, § 2.) 

And so it is expressly enacted by s. 99, that the right of private 
defence docs not exist in such cases. (Sec post, note to 8,300, 
Exception i.) 

** Whenever any pemon tncn«ed of rioting, Moault or other breach of the pence, 
or of abetting the tame, or of {ueembling armed men or taking oihw tiolawfu 
wamtarm with the evident intention of committing the tame, or any penoa 
noeoeed of commlttiag criminal intimidation by tbr^ieniog to tniore yotmm or 
propertj, ia convicted of such offenoe before a High Court, or Court of 
lion or the Court of a Pretidenoy Magiitmte, a Diatrict Mai^rate, a Sub-Divi- 
monal Magtatrate or a Magiatrate of the firat claaa, and auch Court ia of opiidra 
that it ia neoeaaary to require aueh pemm to execute a bond f or keep^ the peaoe^ 
each Court mmy, at the time of paaaiag aeutenoe on auoh peraon order hie* to 
execute a bond for a aum^ proporthmate to bia meana, with or irithout euretiaiu 
lor keepiBg the peace during aueh period, not exceeding three yean ae it tbinhe 
fit to fix." (Orim. P. C., a. 106 ). 

As to the mode of inSicting imprisonment in default of giving 
security, see Crim. P. s« 123. As to release from such imprisoi? 
vient, see s. 124* 
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CHAPTER IX. 

OF OFFENCES BY OR RELATING TO 
PUBLIC SERVANTS. 


161 . Whoever being, or expecting to be, a public 


Public seirant 
taking a graiifloa> 
other than 
al remnnera- 
f in roipeot of 
an official act. 


servant, accepts or obtains, or agrees 
to accept or attempts to obtain from 
any person, for himself or for any 
other person, aby gratification what- 
ever, other than legal remuneration, 


as a motive or reward for doing, or forbearing to 


do, any official act, or for showing, or forbearing to 
show, in ‘the exercise of his official functions, favor 


or disfavor to any person, or for rendering, or 
attempting to render, any service or disservice 
to any person, with the Legislative or Executive 
Government of India, or with the Government of 


any Presidency, or with any Lieutenant-Governor 
or with any public servant, as such, shall be pun- 
ished with imprisonment of either description for a 
term which may extend to three years, or with fine, 
or with both. 


Explanations . — “Expecting to be a public servant.” 
If a person not expecting to be in office obtains a 
OTatifioation by deceiving others into a belief that 
ne is about to be in office, and that he will then serve 
them, he may be guilty of cheating, but he is not 
guilty of the offence defined in this section. 

** Gratification.” The word ” gratification” is'not 
restricted to pecuniary g^ratifications, or to gratifica* 
tions estimable in money. 

*' Legal remuneration.” The words “ legal remu- 
neration” are not rratricted to remuneration which 
a public servant can lawfully demand, but indude 
all remuneration which he is permitted by the Gov- 
ernment which he serves to accept. 



IM. 161 .] 


BBIBBBT AND OOBBinPTION. 


133 


** A motive or reward for doing.” A person who 
receives a gratification as a motive for doing what 
he does not intend to do, or as a reward for doing 
what he has not done, comes within these words. 

Illustrations. 

(а) A, MoonsifT, obtains from Z. a banker* a situation in Z’s 
Bank for A*s brother, as a reward to A for deciding a cause in favor 
of Z. A has committed the offence defined in this section. 

(б) A, holding the office of Resident at the Court of a subsidianr 
power, accepts a lakh of Rupees from the Minister of that power, ft 
does not appear that A accepted this sum as a motive or reward for 
doing, or forbearing to do, any particular official act, or for rendering, 
or attempting to render, any particular service to that power with tha 
British uovernmcnt. But it does appear that A accepted the sum 
as a motive or reward for generally showifig favor in the exercise of 
his official functions to that power. A has committed the offence 
defined in this section. 

(r) A, public servant, induces Z erroneously to believe that A’s 
influence with the Government has obtained a title for Z, and thus 
induces Z to give A money as a reward for this service. A has com- 
mitted the offence defined in this section, 

Commentarj. 

The offence constituted by this section consists simply in the act 
of receiving, or trying to obtain (Empress v. Baldco, 2 All. 253,) a 
bribe, or that which is intended as a bribe, although nothing illegal 
Is done, or nothing is illegally omitted in consequence. The receipt 
of a present from the friends of a prisoner, who was sentenced to DC 
hung the next hour, would still be criminal, if taken as a motive or 
reward for doing, or forbearing to do, any official act, for which a re- 
ward cannot lawfully be taken. Of course it must be taken with thJi 
view. It will not be necessary that the person who receives the 
present should intend to carry out the purpose for which it is given. 

If it is given with corrupt intention, and he receives and appropriates 
it, know'ing of that intention, the offence is complete, indeed, the 
presumption of guilty knowledge would be so great, that it is hardly 
possible to conceive a case in which a public official could innocently 
take any present from a person who was mixed up in any public 
business connected with his department. Under s. 165 the mere fact 
of accepting presents amounts to an offence, independently of the 
motive of cither giver, or receiver. (Empress v. Kampta, 1 AU. 530#) 

A person who in /act, though wrongly, discharges the duties of an 
office whereby he is apparently a public servant may be tried for 
accepting an illegal gratification. (R. v. Ram Kristna, 7 446; - 

S.C. 16 Sulh. Cr. 27.) 

To guard against the vexatious prosecutions which might arise out 
of this and simitar clauses, it is petmded by the O. s. 197, tl^ 

**Wlu» any Judge, or wn pablie aermiit not lemoveable from Ms ofliM 
whhoat the sanotfon of the uoveniiiettt of ladb or the Loeal Is 
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g 0 etis«d 00 »ach Judge or pnblio iemnt of any offence j no Court shall take 
coffttissnce of such offence, except with the previons sanction of the Ut^ernment 
having power to order his removal, or of some office empowered in tnis beimil 
by suon Government, or of some Court or other authority to which such Judge 
or public servant is subordinate} and whose power to give such sanction 
not been limited by such Government. Such Government may deternune the 
periion by whom, and the manner in which, the prosecution of such Judge or 
public servant is to be conducted, and may specify the Court before which the 
trial is to be held." 

It has been ruled by the High Court of Bombay that this section 
applies to acts ostensibly done by the accused as a public servant ; 
».e., to acts which have no special significance except as acts done 
by a public servant ; for instance, the act of a judicial officer in fabri- 
cating something which professed to be the record of a case decided 
by himself. (Empress v. Lakshman, 2 Bom. 481.) 

The words " not removeable from office without the sanction of 
Government" only apply to the preceding words "any public ser- 
vant." Therefore, a District Moonsiff cannot be prosecuted on any 
complaint made against him as a Judge without sanction under this 
section. (6 Mad. H.C. Appx. xxii.) But no sanction is required for 
the prosecution of a l^olice Patel in Bombay, in consequence of the 
change in his position made by recent Local Legislation. (Empress 
V. Bhugwan, 4 Bom. 357.) 

The ttlwvo Bcrtion by implication vests in the Court, or authority, to whom 
the Judge, or public servant, not romovoable, &c., is subordinate, the power of 
««iotioning, or directing, such piostHJution. It does not say t^t the Government 
must give the ptiwer, but that it shall exist unless limited or reserved. Every 
Court or authority, therefore, bos it unless there is a limitation." (See R. v. 
Mslhar, 7 Bom. H O. C C. (14, accord ) " There is no provision that the sanction 
must Ih» in writing. It is, no doubt, very desirable that such sauotiou, or direc- 
tion, should be put in writing and uttacbed to the record, but it is by no means 
leg^ly imperative.'' (Per IloUoway, J,, R. t>. Kristna Ban, 7 Mad. H.C. 58; 
B.C. Weir, 1 st edition, p, 383, 2 nd edition p. 389 ; B. v. Narayanasami, Ihid, 182.) 

The corresponding Section (4(16) of act X of 1872 contained the 
clause " the sanction must be given before the commencement of the 
proceedings." This clause, it will be observed, is omitted in the 
present Act, but the word "previous" is inserted before "sanction" 
in the body of the section. It is probable that the effect of both the 
present and the repealed section is intended to be the same, and that 
they negative the legality of any retrospective or implied sanction 
such as was contemplated by Holloway, J. as sufficient in a case under 
s. 167 of the Criminal Procedure Act of 1861. (R. v. Kristna Rau, supra.) 

They require as a condition precedent to trial, the express consider- 
ation and determination of the question, whether, assuming the 
defendant to have committed an offence, it is still advisable that he 
should be indicted for it It ts obvious that many cases might arise 
in which this question should be answered in the negative. If so, in 
the dasc of ceruin acts committed by public servants, two elements 
would be necessary to create liability to punishment ; first, the com- 
mittal of a technical offence ; secondly, the opinion of his superior 
that the offence was one for which it was politic that he should be 
tried. The absence of either of these elements would seem to be an 
ebjection after trial as much as before. The High Court of ^mbay 
ba<^ upon the same Section (167), expressly deemed that a conviction 
which took place after sanctionB but wnich was founded upon evidence 
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Uken More sanctbii* was bad ; on the ground that the Court had no 
jurisdiction to cause the attendance of the accused, or to take any 
evidence a^inst him until sanction was obtained. (E. a. Parshrafii» 
7 Bom. 6i. See to Empress r Sabsukh, a All. 533.) 

Where the Local Government limits its sanction by directions as 
to the person by whom, and the manner in which a charge is to be 
preferred, these directions must be strictly carried out, anefthe Court 
cannot entertain charges preferred by any other person, or in any 
other manner. (R, v. Vinayak, 8 Bom. H.C. C.C. 3a.) 

By a Madras Notification, of the a7th August 1873, the power to 
direct or sanction the entertainment of comoiaints of offences com* 
mitted tn their public capacity by subordinate Magistrates (Tahsildars 
and Deputy Tahsildars) has been restricted to the Board of Revenue. 

By a Madras Notification, of the 13th September 1873, the like 
power, in regard to all other classes of Magistrates, is reserved to the 
Governor in Council. 


Taking a grati* 
, in order, 


aarfaot. 


a pnblio 


162. Whoever accepts or obtains, or agrees to 

accept or attempts to obtain, from 
any person, for himself, or for any 
other person, any gratification what* 
ever as a motive or reward for indue, 
ing, by corrupt, or illegal, means, any 
public servant to do, or to forbear to do, any official 
act, or in the exercise of the official functions of 
such public servant to show favor, or disfavor, to 
any person, or to render, or attempt to render, any 
service or disservice to any person with the Legisla- 
tive or Executive Government of India, or with the 
Government of any Presidency or with any Lieu- 
tenant-Governor, or with any public servant, as such, 
shall be punished with imprisonment of either de- 
scription for a term whicii may extend to three 
years, or with fine, or with both. 

(See note to s. 167, past,) 


163* Whoever accepta or obtains, or agrees to 

accept or attempts to obtain, from any 
_ person, for himself or for any other 
fmm^ person, any gratification whatever, aa 
paUk temkat. a motive OT reward for induomg, by 

the exercise of personal influence, any 
public servant to do, or to forbear to do, any officiid 
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act, or in the exercise of the official functions of 
such public servant to show favor, or disfavor, to 
any person, or to render or attempt to render any 
service or disservice to any person with the Legisla- 
tive or Executive Government of India, or with the 
Government of any Presidency, or with any public 
servant, as such, shall be punished with simple im- 
prisonment for a term which may extend to one 
year, or with fine, or with both. 


Illustration^ 


An advocate who receives a fee for arguing a cause before a Judge; 
a person who receives pay for arranging and correcting a memorial 
addressed to Government, setting forth the services and claims of the 
memorialist ; a paid agent for a condemned criminal, who lays before 
the Government statements tending to show that the condemnation 
was unjust— are not within this section, inasmuch as they do not 
exercise, or profess to exercise, personal influence. 

(See note to s. 167, post.) 


164 Whoever, being a public servant, in respect 

Pumtiimont for wboin either of the offences defined 
iWment by^pub^ ill the last two preceding sections is 

offt»uo«t abuvo de> committed, abets the offence, shall be 

punished with imprisonment of either 
description for a term which may extend to three 
years, or with fine, or with both. 


Illustration, 

A is a public servant, B, A’s wife, receives a present as a motive 
for soliciting A to give an ofhcc to a particular person. A abets her 
doing so. A is punisiiable with imprisonment for a tei m not exceed- 
ing one yeai, or witli fine, or with both. A is punisiiable with impri- 
sonment for a term wlucli may extend to three years, or with fine, or 
with both. 


165. Whoever, being a public servant, accepts 

or obtains, or agrees to accept or 
attempts to obtain, for himself, or for 
any other person, any valuable tbinj^. 
without consideration, or for a consid- 
eration which be knows to be inade- 
quate, from any person whom he 
^owB to have been, or to be, or to be 


Public ftorvant 
obttuuin^ any va* 
la&bltt thing, with- 
out coutidonUion, 
from peruon oon- 
oeruod iu any pro* 
oeeding or but!* 
irannotod by 
h ptiblio 
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likely to be concerned in any proceeding or business 
transacted, or about to be transacted by such public 
servant, or having any connection with the official 
functions of himself or of any public servant to 
whom he is subordinate, or from any person whom 
he knows to be interested in or related to the person 
so concerned, shall be punished with simple im- 
prisonment for a term which may extend to two 
years, or with fine, or with both. 

lllustratioHS. 

(fl) A, a Collector, hires a house of who has a settlement case 
pcndinjj before him. It is a>^rced ifiat A shall pay htty Rupees a 
month, the house bein^ such that, if the bariLjain were made in good 
faith, A would be required to pay two hundred Rupees a month. A 
has obtained a valuable thing from Z without adequate consideration. 

{b) A, a judge, buys of Z, who has a cause pending in A"s Court, 
Government Promissoiy Notes at a discount, when they are selling 
in the maiket al a premium. has obtained a valuable thing from 
Z without adequate consideration. 

(c.) Z’s brother is apprehended and taken before A, a Magistrate, 
on a charge of perjury. A sells to Z shares in a bank at a premium 
when they are selling in the market at a discount. Z pays A for the 
shares accordingly. 1 he money so obtained by A is a valuable thing 
obtained by turn without adequate consideiation. 

Commentary. 

By 13 Geo. Ill, c. 63. ss, 23 -25 & 33 Geo. Ill, c. 52, s. 62, 
the receiving of gifts by the (iovcrnoi -General, or any member of 
the Council of Fort William, or of any of the Judges of the Supreme 
Court of Calcutta, or by any person holding any office under the 
Crown, or the Fast India Company is forbidden, and is punishable 
as extortion, and as a misdemeanour at law. But this is not to pre- 
vent lawyers, physicians, or chaplains from accepting professional 
fees and rewards. 

A police officer who, after a case of theft had been decided in favour 
of the prosecutor, asked him for and received from him part of the 
proceeds of the theft which had been returned to him by order of the 
Court, was held to have committed an offence under this section and 
not under 5. i6i. (Empress v, Kampta, 1 All. 530.) 

16& Whoever, being a public servant, knowingly 

P.wi, «r«nt disobeys any dir^tion ol the law as 
diw^Tiiig . di- to the way in which he is to conduct 
litot ** biniself as such public servant, intend- 

to ing to cause, or knowing it to be likely 
that he will, by such disobe^ence, 

18 
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cause injury to any person, shall be punished with 
simple imprisonment for a term which may extend 
to one year, or with fine, or with both. 

Illustration, 

A, being an officer directed by law to take property in execution, 
in order to satisfy a decree pronounced in Z’s favour by a Court of 
Justice, knowingly disobeys that direction of law, with the knowledge 
that he is likely thereby to cause injury to Z. A has committed the 
offence defined in this section. 


167 . Whoever, being a public servant, and being, 

Vabiic aorvant public scrvant, charged with 

framing an iucor- preparation or translation of any 

with intent to (locument, frames or translates that 
oaune injury. documcnt in a manner which he knows, 

or believes, to be incorrect, intending thereby to 
cause, or knowing it to be likely that he may there- 
by cause injury to any person, shall be punished with 
imprisonment of either description for a term which 
may extend to three years, or with fine, or with both. 


Commentary. 

Sections 162 & 163 only apply to cases where the party who is 
to exeicise corrupt or undue influence does so for a consideration, 
obtained from a third person. If he docs so without receiving any 
gratification, to serve his own private interests, or for the benefit of 
anollier, w'hcther voluntarily or upon solicitation, no offence will have 
been committed under these sections. If guilty at all, he can only 
1)6 guilty as an abettor. It will follow, therefore, that if the act done 
is not an offence in the public servant, it is no offence in the person 
who instigates him to it. Hence, a person who of his own accord, or, 
witliout being himself bribed, offers any gratification whatever to a 
public servant will be punishable as an abettor of the offence in s. 161. 
So, if being in any way connected with the official functions of a 
public servant, he induces him to accept anything for an inadequate 
con'^ideration, he will have abetted the offence in s. 165, But it is no 
offence in a public servant to yield to mere personal influence, not 
accompanied by what is styled in s. 161 a gratification, unless by so 
doing he transgresses s. 166, or 217. 

Hence, if the friend of a party to a civil suit w»ere by personal 
influence to induce a Moonsiff to give judgment against the defendant, 
contrary to his own conviction, tne Moonsiff would be guilty under 
s. 166, and the party who persuaded him w^ould be guiliy as an abettor. 
So, if the successful solicitations were addressed to a S^sions Judge, 
who acquitted a prisoner in consequence, the Judge will be guilty 
under $.217, and the person who exercised influence as an alittor. 
But the exercise of, or yielding to, persona! influence in the disposal 
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of patronage, the conferring of rewards for service, the granting of 
contracts, or the like, would be no offence in either of the parties 
concerned. If, however, the suitor were to resort to threats instead 
of entreaties, this would be an offence under s. 189. 

The personal inffiicnce referred to in s. 162 seems to mean that 
influence which one man possesses over another, irrespectively of the 
merits of the case upon which it is brought to bear. Such consider- 
ations as rank, wealth, power, gratitude, relationship, or affection may 
induce a person to grant to the request of one man what he would not 
to the request of and her. But influenre exercised solely upon the 
merits of the case would seem not to be personal influence. If a per- 
son who was al>oul to pay a visit to a Collector were to accept a sum 
of money, on the understanding ih.nt he was to draw' the ( ollector into 
conversation upon tlie case, and repre^'eiU it fully to him, such a 
proce<*ding, however indelitalc and improper, would, 1 conceive, not 
come under s. 163, provided no personal feeling w;is bioughi into play. 


Under s. 167 it would be no offence if a C'ourt rranslator employed 
in a criminal case were to mistranslate all the documents for the pur- 
pose of procuring the acquittal of the pusonei, though it vv(tiilu be 
otlierwise if he had the conttary motive. Such a case would pro- 
bably come under s. 218, though the omission of the expre*ss wouls 
used in .s. 167 might make the point doubtful, and it is expit's-^lv 
stated as coming under the heaci of balse Kvidcnce. (s 
tration e.) W'liere the mislianslation is done iiUcinionally, and dor s 
produce injury, it will not be necessary to iihow mleniion to nniiic 
or knowledge that injury would follow. As Lord Mansfield .iv , 

“ Whore an act, in itaolf indiff**roDt, if done with a particular intent l.^c ojups 
criruinal, then the intent inuft t>© proved and found : but when th'- o t in i f 
iliclf unlawful, that in primd /acre and unexplained, the proof of ju»t ifu at nm 
or excuse lie« on the deiendaui, and in failure therefore the law impiieii u i.niui- 
uoJ intent,'* (5 Burr. 2667 ) 

168 - Whoever, being a public servant, and being 

Public KstTMt bound as such public servant 

in trade, engages in 

punished with simple 
imprisonment for a term which may extend to one 
year, or with fine, or with both. 


■oUirfaiir CD. not to engage 

trade, shall be 


Commentary. 

By 33 Geo. Ilf, c. 52, s. 137, it is rendered unlawful for any Gover- 
nor-General, or Governor, or any Member of Council of any of the 
Presidencies of India, or for any CoMector, Supervisor, or olner per- 
son employed or concerned in the collection of the revenues, or the 
administration of Justice in the provinces of Bengal, Behar, or Orissa, 
or for their agents or servants, or any one in trust for them ; or for 
any of the Judges of the Supreme Court of Judicature to be concerned 
in any trade or traffic whatever, whether within or without India. 
(See also 3 & 4 Wm. IV., c. 85, s. 76.) Under Reg. I of 1803, s. 40, 
Members of the Board of Revenue arc forbidden to be concern^ in 
Irad^ commerce, or houses ol agency, or in direction or management 



140 ASSUMING TO BE A PUBLIC SEEVANT. [ChAp. EX 4 X, 


of Banks, or in transactions for borrowing or lending money with 
native officers under the Revenue Department, or with Zemindars, 
proprietors of land, renters, or other persons responsible for the 
revenue. Under Reg. II of 1803, s. 64, tollectors, and Assistants to 
Collectors, are forbidden to exercise or carry on trade or commerce, 
directly or indirectly, or to be engaged in any Bank or House of 
Agency. Nor may they be concerned in the farming of the public 
revenue, or in the lending of money to proprietors of land, renters, or 
persons responsible for the public revenue, or in any way connected 
with its management. {Ibid,, ss. 60 & 61.) By 37 Geo. Ill, c. 142, 
s. 28, the lending of money or any valuable thing by a British 
subject to a Native Prince is made a misdemeanour. Here, British 
.subject is used in its restricted sense. (See Book II. Want of 
Jurisdiction ) 

Act XV of 1848 (Supreme Courts : Officers) forbids officers of the 
Supreme Courts in India, or of the Courts for the Relief of Insolvent 
Debtors, to carry on any dealings as banker, trader, agent, factor, or 
broker, either for their own advantage, or for the advantage of any 
other person, except such dealings as it may be part of their duty to 
carry on. 

169- Whoever, being a public servant, and being 

legally bound, as such public servant, 
not to purchase, or bid for certain 

proA'rty****'”* property, purchases or bids for that 

property, either in his own name or 
in the name of another, or jointly or in shares with 
others, shall be punished with simple imprisonment 
for a term whicli may extend to two years, or with 
fine, or with both ; and the property, if purchased, 
shall be confiscated. 

Commentary- 

A police officer who purchases a pony which has been impounded 
may be proceeded against under this section, and s. 19 of Act I of 
1871 (Cattle Trespass.) R, v. Ramkrishna, 8 B.L.R. Appx: I ; S.C. 
16 Suth. Cr. 6a. 

170. Whoever pretends to hold any particular 

ofiBoe as a public servant, knowing 
that he does not hold such office, or 
falsely personates any other person 
holding such office, and in such assumed character 
does or attempts to do any act under color of such 
office, shall be punished with imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both. 
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171 Whoever, not belonging to a certain class 

of public servants, wears any garb or 
carries any token resembling any garb 
by'pnbuo •er- or token used by that class of public 

Tftnt witD fntudu* . ’iiii 'a a* a\a*a. 

lent intent servants, With tlio mtentioi) that it 

may be believed, or with the know- 
ledge that it is likely to be believed, that ho belongs 
to that class of public servants, shall bo punished 
with imprisonment of either description for a term 
which may extend to three months, or with fine 
which may extend to two hundred Rupees, or with 
both. 


CHAPTER X. 

OF CONTEMPTS OF THE LAWFUL 
AUTHORITY OF PUBLIC SERVANTS- 

172 Whoever absconds in order to avoid being 

served with a summons, notice, or 
A^onding to ordcr proceeding from any public 

•TOid •emce, or ^ i ii ” *' * i 

other servant, legally competent, as such 
^ * public servant, to issue such sum* 
mons, notice, or ordcr shall be pun- 
ished with simple imprisonment for a term which 
may extend to one month, or with fine which may 
extend to five hundred Rupees, or with both ; or, if 
the summons, notice, or order is to attend in person 
or by agent, or to produce a document in a Court of 
Justice, with simple imprisonment for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 


It has been held in Bengal that a person absconding to avoid a 
warrant issued by a Magistrate against him is not punishable under 
s. 172. {Acc. MacL H.C. Rul. 21st April, 1866; S.C. Weir, 25 [33]; 
R. V. Amir Jan, 7 N.W.P. 302-) The warrant is neither a sumnums 
nor a notice, and the order which it contains is addressed to the 
officer and not to the person whose attendance is required. The 
course is to proceed under $s, 183 and 184 of the Crim. P.C« Dti- 
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obedience to the proclamation issued under Cr. P.C.« s. 183 would be 
punishable under s. 147 of the Penal Code. (R. v. Womesh, 5 Suth. 
Cr. 71 ; S.C. I Wym. Cr. 61 ; R. v. Hosscin, 9 Suth. Cr. 70.) 

In order to make out the commission of an offence under this sec- 
tion, it is necessary to show that a summons, notice or order has been 
issued, and that the absconder knew, or at least had reason to believe, 
that process had issued. It is not sufficient to show that a person 
apprehending that a process will be issued has absconded. But the 
term ‘ abscond* is not to be understood as implying necessarily that a 
person leaves the place in which he is. Its etymological and ordinary 
sense are to hide oneself ; and it matters not whether a person departs 
from a person or remains in it, if he conceals himself; nor does the 
term apply only to the commencement of the concealment. If a person 
having concealed himself before process issues, continues to do so 
after it has issued, he absconds. (Per Turner ^ C. J., Srinavasa Ayyan- 
gar V* the Queen, 4 Mad. 393, 397; S. C. Weir, 2nd edition, p. 33.) 

The Criminal Procedure Code, s. 195, provides that no Court 
.shall take cognisance of any offence punishable under Sections 172 to 
188 (both inclusive) of the Indian Penal Code, except with the previous 
sanction, or on the complaint of the public servant concerned, or of 
some public servant to whom he is subordinate. The sanction referred 
to in this section may be expressed in general terms, and need not 
name the accused person toverruling, apparently, R. v. Gann Tatia, 

Bom, H.C.C.C. 38) but it shall, so far as practicable, specify the 
Court or other place in which, and the occasion on which, the offence 
was committed. When sanction is given in respect of any offence re- 
ferred to in this section, the Court taking cognisance of the case may 
frame a charge of any other offence so referred to which is disclosed 
by the facts. Any sanction given or refused under this section may be 
revoked or granted by any authority to which the authority giving or 
refusing it is subordinate ; and no such sanction shall remain in force 
for more than six months from the date on which it was given.** 

•* When Miy Civil, Criminal, or Kevonno Court is of opinion that there it 
ground for inquiring into any offence referred to in b. 196, and committed 
b<‘fore it, or brought under iU notice in the course of a judicial enquiry, such 
Court, after making any preliminary enquiry that may be necessary, may send 
the case for enquiry or trial to the nearest Magistrate of the first cl^. tOrim. 
P, 0., f. 476.) 

** Eseept as nrosided in ss. 477, 480 and 485 (of the Grim. P. C.) no Judge 
of a Criminal Court, or Magistrate, other than a Judge of a High Court, the 
Recorder of Rangoon and the Presidency MagisiratM, shall try any perron for 
any offence referred to in a 195 (of the Crim. P. C.) when snoh offence is ootn- 
mitted bt^ore hirotelf, or in contempt of his authority, or is brought under bis 
notioe as such Judge or Magistrate in the course of a judicial prooeedlfig.** 
(Orim. P, C. a 487.) 

17a Whoever in any manner intentionally pre- 
vents the serving on himself, or on any 
other person, of any summons, notice, 
or order proceeding from any public 
servant, legally competent, as such 
public servant, to issue such summons. 


Preveutiug ter- 
vioe of iummous 
or other proceed- 
iuf , or mveutiug 
pi^lieauoii there- 
of. 
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notice, or order^ or intentionally prevents the lawful 
affixing to any place of any such summons, notice, or 
order, or intentionally removes any such summons, 
notice, or order from any place to which it is lawfully 
affixed, or intentionally prevents the lawful making 
of any proclamation, under the authority of any pub- 
lic servant legally competent, as such public servant, 
to direct such proclamation to be made, shall bo 
])uiiished with simjde imprisonment for a term which 
may extend to one montli, or with fine which may 
extend to five hundred Rupees, or with both ; or, if 
the summonB, notice, order, or proclamation is to 
attend in person or by agent, or to produce a docu- 
ment in a Court of Justice, with simple imprison- 
ment for a term which may extend to six months, 
or with fine which may extend to one thousand 
Rupees, or with both. 

Commentary. 

The refusal to receive or to a summons does not constitute the 
offence of intentionally preventing the service of a summons upon 
himself under the above section. (K. v. Punamalai Nadan, 5 Mad. ; 
R. If. Kalya, 5 Bom, H.C.C.C. 34; R. v. Bhoobuneshwar, 3 Cal. 
621.) 

174 Whoever, being legally bound to attend in 

person or by an agent at a certain 
10 u>ui place and time m obedience to asum- 

» mous, notice, order, or proclamation 
proceeding from any public servant 
legally competent, as such public servant, to issue 
the same, intentionally omits to attend at that place 
or time, or departs from the place where he is bound 
to attend before the time at which it is lawful for him 
to depart, shall be punished with simple imprison* 
ment for a term which may extend to one month, or 
with fine which may extend to five hundred Rupees, 
or with both ; or, if the summons, notice, order, or 
proclamation is to attend in person or by agent in a 
Court of J ustice, with simple imprisonment for a 
term which may extend to six months, or with fine 
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which may extend to one thousand Rupees, or with 
both. 

Illustrations. 

(а) A, being legally bound to appear before the Supreme Court at 
Calcutta, in obedience to a subpoena issuing from that Court, inten- 
tionally omits to appear. A has committed the offence defined in 
this section. 

(б) A, being legally bound to appear before a Zillah Judge as a 
witness, in obedience to a summons issued by that Zillah Judge, inten- 
tionally omits to appear. A has committed the offence defined in 
this section. 

Commentary. 

Under the three preceding sections the offence depends upon the 
legal competence of the officer to issue the summons, &c. (R. v. 

Purshotam, 5 Bom. H.C.C.C. 33.) Therefore the High Court of 
Madras has held, that disobedience to a summons issued by a 
Tahsildar in his revenue capacity, or by a Village Magistrate in 
respect to an offence over whicli he had no jurisdiction, was not 
punishable. (Rulings of 1864 & 1865, on s. 174; S.C. Weir, 25. 
[38-44.] Now, howe\er, revenue officers in the Madras Presidency have 
received power to issue such summonses. (Madras Act III 01 1869. 
See 6 Mad, H.C.Ap. xliv ; S.C’. Weir, 28 [41] 7 ib. Appx. x, xi ; S.C. 
Weir, 393, 394, [579-580].) But Magistrates who have jutisdiction 
over the offence,* may issue summonses to witnesses beyond their 
own local limits. (3 ISlad. H.C. Appx. v; S.C. Weir, 249.) Under 
s. 174 it is further necessary that the party should be legally bound to 
obey the summons. 'I'his obligation would, in general, follow as a 
neces.sary consequence from the competence of the officer to issue the 
order. But cases might arise in which there would be no such obli- 
gation. For instance, a witness, already in attendance at one Court, 
would be under no obligation to go to a Court at a distance, until he 
had given his evidence in the case for which he had been first cited. 
In R. V. Sutherland ^14 Suth. Cr. 20) it was held that a witness who 
attended in obedience to a summons at a certain hour was not bound 
to wait all day in Court, and that if he went away after a reasonable 
time, he could not be convicted under this section. 

In order to sustain a charge under s. 174 for disobedience to a 
summons issued by a Civil Court, it is necessary to prove personal 
service of the summons in accordance with the provisions of the Civil 
Procedure Code. (R. v. Hury Nath 7 Suth. Cr. 58; S.C. 3 Wym. 
Cr. 34; R. v. Sreenath 10 Suth, Cr. 33.) And, therefore, where a 
summons was not served personally on the defendant, but affixed 
to the door of his house, and he failed to attend, it w^as held that he 
had committed no offence. (6 Mad, H.C. Appx. xxix ; S.C, Weir, 27 
[40].) A merely verbal order given at any stage of a trial to a person 
already summoned, directing him to return on a specified day to which 
the hearing is adjourned, is a sufficient notice to entail the penalties 
of this section for non-attendance. (5 Ibid, xv ; S.C. Weir, 2d, (39] ; 
and sec 7 Ibid^ iii ; S.C. Weir, 28, [42].) But it would be otherwise if 
the order was a general one to appear again when required, no parti- 
cular day being named (6 ibid, x ; S.C. Weir, 26 [40] ; and an adjourn- 
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ment of a trial bjf public proclamation i$ irregular and objectionable* 
Special notificatton should be given to all parties concerned of the 
date of the adjourned hearing. {Ibid, xxx ; S.C. Weir, 27 [40]*) 
summons must also specify the place at which the person summoned 
is to attend. If it fail to do so, the conviction for disobedience would 
be iileg;^. (7 Ibid, xiv ; S.C. Weir, 30 [43] Mad. H.C. Rul., 9th Dec. 
i 876 ; S.C. Weir, 31 [44 J.) A summonN may be made returnable on a 
Sunday, in the Mofussil ; 4 Mad. H App. Ixii, sec Weir, footnote 
P* 3 ^ [43]; Mad. H.C. Kui., 14111 Aug. 1872 ; SC. Weir, 29 [43] ) 

A person failing to obey the summons of a Coroner is liable to con- 
viction under this section or s. 176. (Act IV of 1871,5. 17 (Coroners.) 

This section has been held not to apply to an escape from custody 
under a warrant in execution o( the decree of a Civil C'ourl. (R. v. 
Sirdar Falhoo, i liom. II. C. 3S ; 7 Mad. M.C'. Appx. xliii ; S C. 
Weir, 30 [44] ) It does apply to ihe caM* of a defendant in a cri- 
minal case who had given bail for his appearance, and had also en- 
tered into his own personal recognizance. It was held to he no 
objection to a charge under s 274 ihal his surety liad already been 
made to pay in default of Ins apjKMrance, and that he himself was 
liable to h.ive his own recogni/ance forfeited under 5. 219 of the 
CTim. P.C. of l8(>l, corrcsjioiuiing with s. 514 of the present Code. 
(R. V. lajamaddi, 1 B.L.K.A, (.r.i ; S.C. to Suth. ( r. 4.) 

The Madras High C'ourt h.as held tliat a Sub* Magistrate may try 
a case under this section for disohediein e to his own summons, the 
provisions of s. 171 ( rim. F.C of ihoi, (now s. 476) being permissive 
and not imperative. (4 Mad. H.C'. Appx. hi ) The High Court of 
Bengal, overruling a former decision in accordance with the view of 
the Nladras High Court, has now decided the conli.'iry, (K. tv C.’han- 
dra Sekhar, 5 B I..K. kkj ; .SX 1 Suth C i. (X); sec, too, R. i». Hiia 
I.all, 8 B.B.R 422; SC. 17 Suth. ( r 3<; ; R v. Rarnlodiun, 18 Suth. 
Cr. 15,) I o the same effet t is a leccnl decision of the Aiiahabad 
High Court. (Empress v, Sukhati, 2 All. 405.) 

175 . Whoever, being legally bound to produce 

, . . or deliver up any document to any 

(hmwiicm to pro- , ^ 

dttoe a documunt puulic scrviint , US Hucli, inttuitiOTiaHy 

omits SO to prcKluce or dediver up the 
bound to poHiuce ftaino, sliall be punished with simple 

mcii docuiaeot. , , 1 • 1 * 

imprisonment for a term winch may 
extend to one month, or 3vith tine which may extend 
to five hundred Rupees, or with both ; or, i£ the 
document is to be jiroduced or delivered up to a 
Court of Justice, with simple imprisonment for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 

Illustration. 

A, being legally bound to produce a document before a Ztliah 

19 
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Court, intentionally omits to produce the same. A has committed the 
ohcncc defined in this section. 

Commentary. 

It is necessary to show that the person was legally bound to pro- 
duce the document, and if the necessary steps have not been taken to 
impose that obligation u[>on liim, he does not come under this section. 
For instance ; a witness who intentionally leaves at home a document 
which he knows will be called for is not punishable, unless the proper 
notice to prodm e, or suhpa'}i>\ duces has been served upon him. There 
are many tUaurnc nis whu h a witness may refuse to deliver up, on the 
grovind oi tlieir being pnvileged, but he will still be bound to bring 
llu‘m inlo('ouit if they aic m his power, and the Court will decide 
as to the (jueslion oi [privilege. (Act 1 of 1S72, s. 162, Ind. (Evidence.) 
In the case of State Ihoceedings, however, the Court cannot even 
inspect them for the purpose of seeing if they are privileged {Ibid.) 
and must take tlieir eh.uacler upon (he word of tlie public otticer who 
has them in his custody. ( Healson ts Skene. 29 h.J. Ex. 430 ; SC. 
5 11 . N 83S and Act I of 1872, V. 1 23.) But the oath of secrecy 
wltich is t.aken l>y Income 'I'ax CfffuaTs undei Act XXXII of i860, 
s. 33 (Income l ax) do('s not apply to cases ni wlncli they are summoned 
to give evidiMice in .1 ( ourt oi Ju'^tile (l.eo v. Biriell, 3 Camp. 337.) ; 
find Scotland, compelled the ptoduclion oi Income Tax Schedules, 
though the olijecli<in was taken by the oHicer who appeared. (R. v. 
Yakatazklian, 2nd Madras Sessions, 1863.) 

*' When nny hucIi ofT^'nrr us is ih'scrihod in Section I To, 178 , 179 , 180 , or 228 
of ilie Indian ]*enul CNule is comnutt^sl in (he viewer prexenco of any ('ivil, 
Oritniinil, or llevenue (’eur( , the (hnut uui> cmum* the offender, whether he bo 
a Kutopean Itriti'*!! nuhjiM ( or n<tl. t(» l>e d«'taimd in euntody ; and at any time 
before the riNinu of tin' t'oiut on the Minn* ilaj inaj, if it thinks lit, take cofftii- 
aatico of the offein'e, and ».entenee the offender to line not exctiedinjf two han- 
dred Uu|H*e8, and, in default lU payment, to siinjile iinprisonment fora term 
which may t*xtend to one nn>ntli, unlees Mieh tine he aooiiev puid. Nothing in 
■a. 41 «1 or H 4 ((,'rini. 1* C.) ehull he det*med to apply to procis^dings under thia 
aoction. In e\<*ry uueh cusiK* theC’onrt shall recoi d the taota cunatitutiug the 
conitmnpt, with any aUitenient the ofr»‘nder muy make »« well an the findingand 
iontenoe. If the offence under a 228 of the Indian Penal Code, the record 
xnuit show the nature nnd stasre of the judicial prrK'oeding in which such public 
aorvaut w'as sitting, and t lie nature of the Interruption or insult offered. (Or. P. 
C., s». 480, 481 .) Jr the (nnirt, in any considers that a person accused of any 
aueh offence should he imprisoned otherwise than in default of payment of fine, 
or that a tine exceeding two hundred Rupees should be impost upon him, it 
Xi to proceed under a. 

A Court inflicting a fine for contempt of Court should specialty 
record its reasons and the facts constituting the contempt, so that it 
may appear whether any contempt of Court was in fact committed. 
Where, therefore, no such reasons were recorded, the High Court of 
Madras, on an application made under s. 404 of the Crim. P.C. of 
1B61, (now s. 439) set aside the order, and directed the fine to be re- 
turned (R. V. Panchanada, 4 Mad. H.C. 229); the Court must also 
call upon the offender to make any statement he wishes to offer, and 
must record it. In default of doing so the conviction will be quashed 
(Kashinath v. Daji, 7 Bom. H.C. A.C. 102); and, so, it has been laid 
down by the Privy Council, in a case where a Barrister had been 
summarily fined for contempt of Court, ** that no person should be 
punished for contempt of Court, which is a criminal offence, unless 
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ihc sp«ciBc offence charged against him be distinctly stated, and an 
opportunity of answering it given to him." (r# Pollard, L.R, 2 P.C. 
io6.) The above Section (435). w‘hich contemplates a statement by 
the offender, is in accordance with this view. 

The High Court, as a Court of Record, can punish summarily for 
a contempt. (Abdool, in re, 8 Suth. Cr. 32.) 

It is not a contempt of Court punishable under s. 163 of the old 
Crim. P.C. (now s 48^)) to refuse to sign a deposition given before a 
Tahsiidar in a revenue enquiry. (6 Mad. li.C. Appx. xiv ; S.C. 
33 [51].) 

A Magistrate is not precluded by s. 480 from taking cognizance of 
a contempt of Court committed in his own presence, unless he thinks 
that imprisonment u’llhout the option of .1 fine, or a line of more than 
2 ix) Kupecs, is demanded by tlic circumsiances of the case. tO Mad. 
H.C. Appx. xvi ) 

‘’When any (*ourt ha* adjiulpnl nn off.*n3er to punimliment. under * 480 for 
refuftiig or omitting to do unylhiiig whndi ho was lawfully risjuirtHl to do. or for 
any intentioniil lUMult or iiit-**rruj'f ion. t he Court iuhv, in it* dimu'ction, diMchargo 
Uh* otfondar, or remit the jnuiishment. on hi* *ahinH*u)n lu flie order or requi- 
■ition of tocb Court or on .ipjlogy being made to lU •utUfaetjou.'* (Cr. P, C , 
a. 

176 * Whoever, being legally bound to give any 

notice, or to furnish information, on 

ui uuw.ml to any public servant, as 

to^a^ putdic such, intentionally omits to give such 

tK>uud notice, or to furnish such information 
iu the manner and at tlio time re- 
(juired by law, shall be punished with 
simple imprisonment for a term which may extend 
to one month, or with fine which may extend to fivo 
hundred Rupee.s, or with both ; or, if the notice or 
information required to bo given respects the com- 
mission of an offence (see 8.40, ante p. 28), oris 
required for the purpose of preventing the com- 
mission of an offence, or iu order to the appre- 
hension of an offender, with simple imprisonment 
for a term which may extend to six months, or with 
fine which may extend to one thousand Ruj)ees, or 
with both* 

Commentary. 

Sec Act IV of 1871, s, 17 (Coroners) : ante note to 5, 174* 

^ Tte refusal of a penton to join in a dacoity of which he sayi noth* 
ii»g, docs not necessarily render him liable to punishment lor an inten. 
tsonal omiHion to jive information thereof. (R. ». Lahai, 7 SuOi. Cr, 
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3 <) ; see R. t', Phool Chand, i6 Suth. Cr. 35 > Luchman, 18 lA. 
Cl. 22.) 


177 . Whoever, being legally bound to furnish 

information on any subject to any 
iiJonnition*' public Servant, as such, furnishes, as 

true, information on the subject which 
he knows or has reason to believe to be false, shall 
1)0 punished with simple imprisonment for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both ; 
or, if the information which ho is legally bound to 
give respects tlie commission of an offence (see s. 
40, an/e p. 28), or is required for the purpose of 
preventing the commission of an offence, or in order 
to the apprehension of an offender, with imprison- 
ment of either description for a term which may 
extend to two years, or with fine, or with both. 

Illustrations. 


(а) A, a landholder, knowing of the commission of a murder within 
the limits of his estate, wilfully inis-informs the Magistrate of the 
District that the death has occurred by accident in consequence of the 
bite of a snake. A is guilty of the oSciice defined in this section. 

(б) A, a village watchman, knowing that a considerable body of 
strangers has passed through his village in order to commit a dacoity 
in the house of Z, a wealthy merchant residing in a neighbouring 
place, and being bound, vindcr Clause 5, Section VII, Regulation 
III of 1821 of the Bengal Code, to give early and punctual inform- 
ation of the above fact to the officer of the nearest police station, 
wilfully mis-informs the police officer that a body of suspicious charac- 
ters passed through the village with a view to commit dacoity in a 
certain distant place in a different direction. Here A is guilty of the 
offence defined in this section. 


Commentary. 

This section embraces every case in which a subordinate officer 
attempts to impose false information upon his superior. Mad. H.C. 
Hub, aoth Nov. 1862, Weir, 31 [46] ; see 6, Mad. H.C. Appx. xlviii ; 
S.C. Weir, 32 [47]. For instance, by making a false entry in his 
official diary that at a particular date he was on duty at a particular 
place, where in truth he was not. (Virasawmy v. The Queen, 4 Mad. 

* 44 -) ♦ 


17 a Whoever refuses to bind himself by an 

• oath (Act X of 1873, 

d^T^oir- 8. 15 : Oaths) to stete the. truth, 

^ when required so to bind himself by 
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a public servant legally competent to require that 
he shall so bind himself, shall be punished with 
simple imprisonment for a term which may extend 
to six months, or with fine which may extend to one 
thousand llupees, or Avith both. 

Commentary. 

A witness in a Criminal Court, who refuses without reasonable 
cause, to answer (jue^tions put to lum, may be votumitied to custody 
for seven days, unless m llic meantime he eonsenls to answer. K he 
persists in his refusal, hr imiy be dealt with according to S, 480 or 48a ' 
of the Criminal i^roceduic Code, and in the case of a High Court 
shall be deemed guilty of a contempt. (Cr. P.C., s. 485.) 

In a case, in Kngland, a f.iihcr was imlicled for an aggravated 
assault upon his son. and the sou refused lo givt.‘ evidence against his 
father. 1 he (,’ouit committed him suminaiilv to piisoii for one 
month. (K. v B.non \'idil, t ( . Ct. August iSfn ) heelings 
of friendslhp arc not siu h a ** pist excuse (oi icfusar* as authorize 
an individual lo ohsiuKl llie coutscol law. hac n the relationship of 
husband and wife is no bar to the admissiliihi) of either in criminal 
proceedings, (Act I of kS/J.s. lio. Ind. Cv.) 


179. Whoever, being legally bound to state the 

truth ou any 8ul)ioct to any public 
a public nrr- servant, refuses to answer any ques- 
lion demanded of him touching that 
subject by such public servant in the 
exercise of the legal powers of such public servant, 
shall be punished with simple imprisonment for a 
terra which may extend to six montljs, or with fine 
which may extend to one thousand Kupees, or with 
both. 

Commeixtary. 

Sec Cr. P C., s, 480, ante note lo 175. 

As to the powers of police officers to require persons, having 
knowledge bearing upon a crime, to answer questions with a view to 
preliminary investigation, see Cr. P.C., ss. 160, 161. 

180. Whoever refuses to sign any statement 

made by him, when required to sign 
that statement by a public servant 
legally competent to require that he 
shall sim that statement, shall be punished with 
simple imprisonment for a term which may extend 
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to three months, or with fine which may extend to 
five hundred Rupees, or with both. 

Commentary. 

See Cr. P.C„ s. 480, ante note to s. 175. 

A person making a deposition in a revenue enquiry is not bound 
to sign such deposition, and cannot be punished under this section 
for refusing to do so. (Mad. H.C. Rul., loth Jan. 1870; 6 Mad. H.C. 
Appx. xiv ; S.C. Weir, 33 [51] ) Nor are statements made to a police 
omcer in the course oi an investigation under Chap. XIV of the Crim. 
P. C. other than declarations, to be signed by the person 

g them. (Crini P. C. s. 162.) 

Nor can an accused person who refuses to sign a statement made 
at his trial in answer to questions put to him by the Judge, be punished 
under this section lor sucli refusal. (FCmpress v. Sirsappa, 4 Bom. 15.) 

A refusal to sign a deposition before tlie Coroner is an offence 
under this section. See Act IV of 1871, s. 20. (Coroners.) 

181 . Whoever, beinpf legally bound by an oath 

or affirmation (Act X of 1873, s. 15 : 
Oaths) to state the truth on any sub* 

iiiiiiistor such oath, makes to such 
public servant or otlier person as aforesaid, touching 
that subject, any statement which is false, and which 
ho either knows or believes to bo false, or does not 
believe to be true, shall be punished with imprison- 
ment of either description for a term which may ex- 
tend to three years, and shall also be liable to fine. 

Ckimmentary. 

A person is not legally bound to state the truth, where the officer 
who administers the oath is trying a case wholly beyond his juris- 
diction. (R. V. Andy Chetty, 2 Mad. H.C. 438; S.C. Weir, 34 [53] 
and see note to s. 192.) 

The Madras High Court have held that a witness in a criminal 
case who gives false evidence before a Magistrate, may be convicted 
by a Magistrate under s. 181, though he might also have been charged 
under s. 193, and, if so charged, would only have been triable by the 
Sessions Court, (4 Mad. H.C. Appx. xviii, confirming a previous 
ruling of 26th Nov. 1867 ; S.C. Weir, 35 [53].) An opposite decision 
has been arrived at by the Bombay High Court {R. o. Dyalji, 8 Bom. 
H.C.C.C. 21) and by the Calcutta Hi^ Court {R. v, Shamachum, 8 
Sulh. Cr. 27 ; R. o. Heeramun, $ 6 . 30 ; it v. Nussurooddeen, ii Cr. 
24-) The latter ruling seems to me to be the sounder. It is based 
upon the general principle that where a greater offence includes a 


or pi'iKofi 
niM iiiiriKi>d to 
uiioister otttU. 


jc‘ct to any public servant or othe; 
])t‘rson authorized by law to ad 



SMt lUftiar] GIVIKG FALSI INFORMATION. 


151 


inform* 
, with inUmt 
{i»t} II |>uMio 
Warrant to u»*‘ hi« 

puwt'r lt» 

an- 


lesser, a Magistrate may not give himself jurisdiction o\*er the case by 
dealing with it in its minor aspect, instead of committing it for trial 
to an authority capable of dealing w’ith the more serious form, (see R. 
V. Ramtahal, 5 Sulh Cr. R. 65; Krnpress t?. Klieiode, 5 Cal. 717.) 

182 . Whoever gives to any public servant any 

inforiiijition which he knows or be* 
lieves to be false, intending thereby 
to cause, or knowing it to bo likely 
that he will tliereby cause, such pub- 
lic servant to use the lawful power of 
such public servant to the injury or 
annoyance of any ])erson, or to do or omit anything 
which sueli public s(u-vant ouglil not to do or omit if 
the true state of facts respecting which such inform* 
at ion is given were known by him, shall be [uinished 
W'ith im[U‘is()ninent of eltlua* descf‘iption for a Uunti 
which may extend to six months, or with tine which 
may extend to one thousand Rupees, or with both. 

Illustraftnns, 

(a) A informs a Magistrate lliai Z, a police ofTirer subordinate to 
such Magistrate, has been guilty of ncgleit of duty or mist undiul, 
knowing suiii information to be fal^^e, and knowing ii to be likely 
that the inforni.il lun will < ati'^e the Magistrate to dismiss Z. A has 
cominilted the offence defined in this section 

{b) A falsely informs a public servant tiiat Z lias contraban I salt 
in a secret place, knowing such intormation to lie false, .and knowing 
that it IS likely that the tonscrpienrc of the information will be a 
search of Z’s premise , attended with annoyance to Z. A has com- 
mitted the offence defined in this section. 

Commentary. 

It is not an offence under s. 18 j to give false information to m 
Collector that a Zemindar had usurped (iovernment band, as the only 
result would be, that, if the Collector agreed with the informant, he 
would take due and iaw'fui steps to assert the rights of Government 
(Empress v. Madho, 4 AIU498.) The Madras High Court has held that 
false information given to a Village Magistrate, who could not him- 
self act upon it, but could only pass it on to some higher authority, did 
not come within the words of this section. They thought that the 
words ‘ to use his lawful |»wcr^ referred to some power to be exer* 
Cfsed by the officer misinformed, which shall tend to some direct 
and immediate prejudice of the person against whom the inform- 
ation is levelled.'* (R. v. Periannen, 4 Mad. 241.) But, conceding 
this to be so, surely information given to A, for the purpose of being 
passed on to B and which it was his bounden duty so to pass on, must 
DC considered as ^vtng been given to B. (See Kcndillon t>. Maltby, 
1 Car* 5c M. 
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Ckimmentary. 

Where A, out of malice to B, gives to C, a public servant, false 
information intended to injure B, the latter cannot prosecute A 
criminally, without obtaining the consent of C, under s. i68 (now s. 
195) of tnc Crim. P.C. (R. v. Moulvy Abdool, 9 Suth. Cr. 31 ; S.C. 
5 Wym. Cr. 37 ; R. v. Ram Golam, ii Suth. Cr. 22 ; R. v. Grish 
Chunder, 19 ib., Cr. 33 ; R. v. Hurree Ram, 3 N.W.P. 194.) State- 
ments made by a prisoner in his defence do not come within this 
section. (R. v. Daria, 2 N.W.P, 128.) 

A Deputy Magistrate cannot question an order by his superior 
sanctioning a prosecution under this section, or s. 211, post. It is 
for the accused to raise the question before a competent Court 
whether or not such sanction has been rightly given. (Empress v. 
I rad, 4 Cal. 869.) 

There is good deal of uncertainty in ss. 174 to 182 from the use of 
the v^ords “ legally bound** without any explanation, and with very 
few illustrations, as to the cases in which a person is legally bound. 
The instances given under s. 174 of persons legally bound to attend, 
in obedience to a summons, relate to summonses to give evidence 
before a Court of Justice. Punchayets are also authorized to sum- 
mon witnesses before them. (Mad. Regs. V. (Village Punchayets) 
Vn. (Disltict Punchayets) XII. (Disputed Boundaries : Punchayets) 
of 1816.) By Keg. XXVIII of 1802, s. 34, cl. 8 (Distress) Zemindars 
and other landholders possessed the power of summoning, and if 
necessary ol compelling the attendance of their tenants for the 
adjustment of their rents, or for measuring lands within their re- 
spective estates which may be liable to measurement or for any other 
lawful purpose. But no such power is given by the Madras Kent 
Act VU I of iSOs which repeals Keg. XXV'IU of 1802 and is itself 
repealed in part by Act VI I of i870(Couit Fees) and Act XII of 1873 
(Repealing Act.) Therefore, disobedience to such summons would 
not now be punishable. 

There is a difference between ss. 176X' 177 and the previous ss. 
Ii 8~I20 in this respect, that the offence punishable under ss. 118— 
120 is only committed when the concealment or mis-represenlation is 
done by the person with an intention to facilitate the commission of 
an offence, or the knowledge that the offence will be facilitated. In 
ss. 176 & 177 the guilt consists simply in the breach of duty, apart 
from any ulterior views which the oftender may have had. In these 
sections 1 conceive that the words *‘lcgall\ "bound” refer to some 
special obligation created by Statute, or arising out of lire rank or 
office of the party concerned, different from his ordinary duty as a 
citizen. For instance, by Reg. XXV of 1S02, s. 15, (Revenue Settle- 
ment) it is enacted that, 

**Z6iniodsrt sbnll sid and assint the Officers of Government in apprehending 
and tecuring offenders of all deecriptiouf, and they shall enquire and trive notice 
to the Magietrates of robbera or other disturbers of the public peace who may 
be found, or who may seek refuge within their Zemio^ries.” 

Of course, all pereons directly concerned in the preservation of the 
peace and the aaministration of criminal justice are under an express 
obligation to activity in this respect. Such a duty is cast upon heads 
of villages, by the unrepealed ss. 8 A: 9 of Reg. XI of 1816 (Polite) 
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U Mad. H.C. AppjL xxx; S.C. Weir, 413, [634]) and is expressly laid 
down by the Cr. P.C., s* 45 ; as regards ** every village headman, 
village watchman, village Police oflficcr, owner or occupier of land, 
and the agent of such owner or occupier, and every oCBcer employed in 
the collection of revenue or rent of land on the part of Government or 
the Court of Wards.** 

Again, under s.44 of the Crim. P.C., 

person awmre of tho oommiMum, or of the intention of any other 
person to commit, of any offimo* ini»dn punisbnblo under m. ISl, 131 A, 13f, 
133, 134, 134A, 135, 136, ISO, S(»2, 308, mi, m, m to 399, 403, 436, 430, 
419, 4^), 466, 467, 468, 4^, 4^, of the Indian renal C'ede. thall in tne tbeenne 
of rett»oniihle excune, the burthen of proving which nhAU lie upon the person 
so aware, forthwith give info^rmation to the nearest Police ofticer or MsgtsUmts 
of such commission or intention. 

Under this section a person is bound to give information of a house- 
breaking, but not of a simple theft. (5 Rj. A' P. too.) 

It is aKo tube remarked, th.-it whereas ss. iiS - lio only refer to 
information relative to the commission of offences, ss. 176 & 177 
rcfiT to any information which the party is legally bound to afford. 
For instance, if a Tahsildar were called on to report upon the state of 
the Cl ops in his division, or a curnum w'ere directed to supply inform- 
alien as to the assessments of his village, any mis-statement or con- 
cealment would be criminal under these sections, even though no 
interested motive could be shown. Of course, where no such motive 
appeared, it would require conclusive evidence to show that the party 
was in actual possession of the information, before any conviction 
could be obtained. No crime will be committed under those sections, 
where a public officer, through negligence, is destitute of the know- 
ledge which by proper diligence lie might have acquired. 

See 6 Mad. H.C. Appx. xlviii ; S.C. Weir, 32 [47], where Vaccina- 
tors were held public servants, and as sucli punishable for false re- 
turns. 

A He.ad Constable is a public servant within the meaning of this 
section ^R. v. Ram Gohim, i: Suth Cr. 22: R. r. firish Chundcr, 19 
16., Cr. 33.) 

The words *oath* is dehned in s. 3!, so ns to include all solemn 
affirmations and declarations, whelhei intended to housed in a Court 
of Justice or not. The offence referred to in s. 178 w ill, however, in 
general, be committed in Judicial proceedings. The same remarks 
apply to the ensuing ss. 179 — 181. 

Sec note to s. 311,^1/, as to the distinction between that and this 
section. 


18 a 


RmiiUiic* 
the takbg of 
W the 
itliortty 


Whoever offers any resistance to the taking 
of any property by the lawful autbor- 
ity of any public servant, knowing 
]»»■ or having reason to believe that he is 
* such public servant, shall be punished 
with imprisonment of either descrip. 
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tion for a term which may extend to six months, or 
with fine which may extend to one thousand Rupees, 
or with both. 

Commentary. 

If a bailiff break ibe doors of a third person, in order to execute 
a decree against a judgment-debtor, he is a trespasser if it turn out 
that the person or goods of the debtor are not in the house. Where, 
therefore, the owner of the house was charged under s. 183 for 
obstructing the bailiff, the High Court of Bombay revereed the con- 
viction. The Court, after citing Seniayne*s case as applicable to this 
country, said, “ Now, in the present case, there is no evidence what- 
ever that there were any goods of the debtor in the house of the accused 
Gazi, and in the absence of such evidence the presumption must be in 
her favour that there were no such goods. As there was no such 
property in the house, Gazi did not offer any resistance to the taking 
of any property by the lawful authority of a public servant, which is 
the onence of which she has been convicted under s. 183. Nor could 
she be convicted under what would appear to be a more appropriate 
section, namely, s 186, for voluntarily obstructing a public servant in 
the discharge of his public function ; for the bailiff would have been 
exceeding his iuncUons if he had dune that which Gazi prevented him 
from doing.*’ (R. v. (ia/i Aba, 7 Bom. H.C. C.C. 83.) But it may 
be doubted whetlier the last proposition is quite sound. The resist- 
ance could only be justified as an act done in private defence of 
property, and, if so, it would seem to come under the exception 
contained in s. 99, cl. 1, which forbids such defence against an act 
done by a public servant acting in good faith under colour of his 
office, thougn his act may not be strictly justifiable by law. 

A bailiff is not justified in breaking open the debtor’s door to exe- 
cute the process of the Court. (R. McQueen, 7 Suth. Cr. 12 ; S.C. 
3 Wym. Cr. 8 ; supra, 7 Bom, H.C. C.C. 85.) But under the opera- 
tion of s. 99, cIs. 1 2, rc‘iistancc to such an illegal act would proba- 

bly be punishable, and would certainly be so if any personal violence 
was used to the bailiff. 

The Officer of the Court is always justified in breaking open doors, 
in order to give over possession of real property, or to execute 
process in criminal cases. (Semayne’s case, i Sm. L.C. : Act XIV 
of 1882,3.263 (Civ. Pro. Code.) Cr. P.C., s. 48; 7 Bom. H.C.C. 
C. 85 supra,) 

184 - Whoever intentionally obstructs any sale 

of property offered for sale by the 
obitruoti»g»aie lawful authority of any public servant 
'fornJeby»a. as sucD, suall 06 pumsheu With im* 
" prisonment of either description for a 

term which may extend to one month, 
or with fine which may extend to five hundred 
Bupees, or with both. 
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185- Whoever, at any sale of property held by 

the lawful authority of a public ser* 
_ vant as such, purchases or bids for 

any property on account of any per- 
son, whether himself or any other, 
whom bo knows to be under a legal 
incapacity to purchase that property at that sale, or 
bids for such property not intending to perform the 
obligations under which he lays himself by such 
bidding, shall l>e punished with imprisonment of 
either description for a term which may extend to 
one month, or with fine which may extend to two 
hundred Ru{:)ee8, or with both. 

Commentarj. 

Where property is sold for arrears of rent, it was formerly not 
competent for the defaulters or thrir sureties to purchase it. Mad, 
Reg. XXVIII of 1802, s. 27: (Distress ) Nor could property dis- 
trained for arrears he purchased by the distrainers or appraisers. 
(Ibid,^ s. 26.) But no corresponding provisions are contained in the 
Madras Rent Act VIII of 1865 which repeals Reg. XXVIII of 1802. 

A mock bidding for a lease of a ferry, set up to auction sale by a 
Mag istrate, was held to come under this section. (R. v. Rea- 
zooddeen, 3 Suth. Cr. 33.) 


186- Whoever voluntarily obstructs any public 

servant in the discharge of his public 
functions shall bo punished with im- 

lic fnacuo^ prisonment of either description for 

a term which may extend to three 
months, or with fine which may extend to five bun* 
dred Rupees, or with both. 


Commentery. 

Escape from lawful custody is not punishable under this section ; 
the chaise should be under s. 324. (R. v. Poshu, 2 Bom. H.C. 134.) 


It would be incredible, if it were not true, that a Magistrate has 
actuallv been found to convict a person under this section, because, 
being the owner of a cart, he refuse to give it on hire to a G^emment 
OfBcer who applied for it. It ou/^t to oe unnecessary to add that the 
conviction was annulled. (R. v, Dhori, 9 ibid. 165.) 



Whoever, being bound by law to render or 
famish assistance to any public ser* 
rant in the execution of his publ^ 


20m 
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by dutj, intentionally omits to give sach 
^ giT# auMt- agsistance, shall be punished with sim- 
ple imprisonment for a term which 
may extend to one month, or with fine which may 
extend to two hundred Rupees, or with both ; and 
if such assistance be demanded of him by a public 
servant legally competent to make such demand for 
the purposes of executing any process lawfully issued 
*>y a Court of Justice, or of preventing the commis- 
sion of an offence, or of suppressing a riot or affray, 
or of apprehending a person charged with or guilty 
of an offence, or of having escaped from lawful cus- 
tody, shall be punished with simple imprisonment 
for a term which may extend to six months, or with 
fine which may extend to five hundred Rupees, or 
with both. 

Commentary. 

See as to the word “ offence/* s.40, ante p. 28. 

The person “ bound by law to render assistance** under s. 187 will, 
in gericva], be public officials. There are, however, some cases in 
which even private persons are bound to render assistance. 

A warrant may be addressed to a private person, if immediate 
execution of it is necessary, and if no Police officer is available, and 
such person is bound to execute it (Crim P.C., s. 77). But where an 
officer is entrusted with a warrant and engaged in its execution, or 
even where he is acting lawfully without a warrant, he is authoriz^ to 
to oall all private persons to his assistance ; 

For erery man in inch caseu is bound to bo aiding and asaiating to these 
officers upon tbeir cliarj^ and summons in preservinc the peace, and apprehend- 
of mMef^tors, specially felons. And if any being thereunto callia "baM not 
gw) their aaeiatance, they are to Iw punished by fine and impriaonment (2 Hale, 

And so under Cr. P.C., s.42. 


** Erery p^on is bound to assist a Magistrate or Police offioer reasonably 
deBMUtding his aid in the prevention of a breach of the peaoe, or of any injvry 
attempted to be committed to any railway, canal, tele^ph or public property, 
or in we suppression of a riot or affray, or in the taking of any other pereon 
whom such Magietrate or Police offioer is authoiised to arrest.** See i, v. 
SiBuwioek, UEt* 1 C.O. 80. See, also, Cr. P.C., a 128. 

The assistance which a private person is bound to render to a 
public servant in the execution of his duty, must be something definite 
and specific. An order by the Magistrate in a case of a theft directing 
a Zemindar ” to get a clue of the case within 15 days and to give 
sufficient assistance to the Police’* was held to be illegal, (Empress 
e. Bakshi, 3 All. aoi). 
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18 a Whoever, knowing that, by an order pro- 
mulgated by a public servant lawfully 
empowered to promulgate such order, 
he IS directed to abstain from a certain 
act, or to take certain order with cer- 
tain property in his possession or under his manage- 
ment, disobeys such direction, shall, if such dis- 
obedience causes or tends to cause obstruction, an- 
noyance, or injury, or risk of obstruction, annoyance, 
or injury, to any person lawfully employed, be 
punished with simple imprisonment for a term which 
may extend to one month, or with fine which may 
extend to two hundred Rupees, or with both ; and 
if such disobedience causes, or tends to cause, danger 
to human life, health, or safety, or causes, or tends 
to cause, a riot or affray, shall bo punished with im- 
prisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 

Commentary. 

Where increased punishment is inflicted under the last clause, the 
finding must state lacts to show that the case contains elements of 
aggravation to warrant the punishment (R- v. Katimrav, 3 Bom. 
H.C.C.C 32.) 

Explanatioti . — It is not necessary that the offender 
should intend to produce harm, or contemplate his 
disobedience as likely to produce harm. It is suffi- 
cient that he knows of the order which he disobeys 
and that his disobedience produces, or is likely to 
produce hann. 

I Hurt rati an. 

An order is promulgated by a public servant lawfully empowered 
to promulgate such order, directing that a religious procession shall 
not pass down a certain street. A Knowingly disobeys the order, and 
thereby causes danger of riot. A has committed the ofience defined 
in the section. 

OomsMiitarj. 

The validity of the order is immaterial, provided the order is pro* 
mulgated by a public servant who has jurisdiction to pass it. But 
where the order is tfivefi by a person who had no authority whatever 
to pass such an orders the peiaon against whom it is directed would 
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b€ entitled to treat it as a mere nullity, (R. v, Khandoji, 5 Bom. 
H.C. C.C. 21.) For instance, a Magistrate has power to order a per- 
son to refrain from interfering with property claimed by another, but 
he has no power to order prcmerty to be sold, and any person affected 
by such order would be justified in setting it at nought 

A conviction cannot be upheld unless the order what has been 
disobeyed is on the record, (R. v, Dwarick, i8 Suth. C.R. 30.) 

This section only applies to orders made by public functionaries 
for public purposes, and not to orders in a Civil suit between party 
and party, i he proper remedy for disobedience to orders of the latter 
nature is committal for contempt of Court (iw re Chandrakanta, 6 Cal. 

445 - ) 

Further, to constitute an offence under s, 188, there must not only 
be disobedience to an order, but the disobedience must cause, or tend 
to cause, some of the injurious results named in the section. There- 
fore, when a Magistrate issued an order that all persons who carried 
arms should take out licenses under Act XXXI of i860, (Arms and 
Ammunition) it was held that disobedience to such an order was not 
an offence under this section, as there was no evidence that it would 
cause or lend to cause annoyance, obstruction, &c. (R. v, Nundkumar^ 
3 B.L.R. Appx. 149.) 

Under Chapters X & XI of the Crim. P. C. (ss. 133, 144) special 
powers are given to the Magistracy of ordering the removal of obstruc- 
tions or nuisances, the suppression of unwholesome trades, the fencing 
in of tanks, wells or excavations, and other such matters, where 
annoyance or injury to human life, health, or safety is likely to be 
caused, or where any riot or affray may probably ensue. Disobedience 
to such orders is punishable under s. 188 (Crim P.C. s, 136), the power 
given by the Criminal Procedure Code in this respect is not confined 
to those acts and modes of enjoyment of property only which are in 
themselves unlawful. For instance, an order by a Magistrate pro- 
hibiting a Zemindar from holding a new market on his estate close to 
an old established market belonging to a neighbouring Zemindar, on 
the ground that it had caused unlawful assemblies and raised appre- 
hension of a breach of the peace, was held to be within his jurisdiction. 
In this particular instance the Court refrained from saying whether 
the Magistrate had exercised his discretion in a proper manner, or 
whether his order required any amendment as to duration or 
injunction ; they also suggested that it might be unlawful for a 
Magistrate to issue an order under that section which would be utterly 
destructive of a man’s right of property. (R. e. Bykuntram, 10 
B.L.R. 434; S.C, 18 Suth. Cr. 47 ; bee Gopi Mohun v. Taramoni, 
jCal. 7.) Under an analogous Section, (282 of Act XXV of 1861 ; 
X of 1872, $.491, s. 107 of Act X of 1882,) an order by a Magistrate 
which had the effect ot preventing a house-holder from building a wall 
to his own house, because his doing so might result in a breach of the 
peace between himself and his n^ghbour, was set aside as iUeg^ 
(Kashichunder Hurkishore, 10 B.L.R. 441 ; S.C. 19 Suth. Cr. 47.) 
Section 144 can never be put in force except in order to prevent some 
one of the consequences recited in the latter part of the section. 
Therefore, an o^er by a Magistrate prohibiting the owners of cattle^ 
sheep, and ponies from allowing them to stray within the town was 
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hetd not to be authorized ^ the section. (R. w. Moxafar, g B.L.R. 
Appx. 36; S.C. r8 Suth. Cr. 21 : R, r, Amecruddecn, 6 E.L.R, 78, 
note, S.C. 12 Suth. C.R. 36.) And, similarly, where the order was 
directed to two persons, directing them to remove a certain embank* 
ment whereby tne adjacent lands of the complainant were in danger 
of being flooded, the High Court was of opinion that the order was 
ultra rim. and must be set aside. (5 Niad. H.C. App. xix ; S.C* 
Weir, 308 [417] ) But in the case of a public temple, frequented by 
a large concourse of pilgrims, an order directed to the hereditary 
priests, requiring them to enlarge the doorway, was held to be within 
the terms of the section, as being necessary to prevent danger to 
human life or safety. (R. tc ICimchandia, 6 Bom. H.C.C.C. 36.) 

Under cither section, ** the order ought to contain a tieftr statement 
of the facts which the Magistrate, in the exercise of his judicial discre- 
tion, considers to constitute the material facts of the case, and upon 
the footing of which he has made the older/’ (R. e. Harimohun, t 
B.l. R. A (>. 23 ; S.C. 10 Suth. Cr, 53.) 

See also Act XXIV of 1S59 (Madras Poliec), s. 41) and Act V of 
1861 (Genera! Police), ss 30—3^^ .is lo orders given by the Police In 
regard to obstructions in the public higlnvay.s. 

“ A Di*tri<!t or .SulKliviiiioniil of tln> dintrict, or any 

gpct'ially inay« nj"i» siuy I***rnon not or csmtinuo a publlo 

uuiituitc^' a* uotirnsl ui the Indian Penal Ciide, or under any (^pocuU or ii>csai law.'* 
(Cr. l‘C., i. 143.) 

See also the various Acts for the conservancy and improvement of 
the Presidency I'owns, addenda, Mt'M< n‘Ai- Rates. 

All the above enactments refiT to cases in which the acts arc primd 
yuciV lawful, but are under their peculiar circumstances rightly pro- 
hibited, from their tendency to endanger the peace or safety of the 
public. For instance ; a person has a perfect right to let his house 
go to rum if he likes it ; but his luinous house adjoins the public 
highway, a new consideration arises, apart from that of private pro- 
perly, and the owner may fairly be ordered lo rep.iir his nousc, or to 
pull It down. So, in the case of a public procession, which is put in 
the illustration, where an act, lawful in itself, is prohibited on account 
of the danger which it may cause to the public tranquillity. (Sivappa- 
chari v. Mahalinga, i Mad H. C. 50.) 

It will be observed that the Magistrate has only power to direct^ 
or forbid, certain acts ; he cannot create or decide rights, which are 
exclusively for the decision of civil tribunals. He is also limited to 
certain grounds of interference, via , obstruction, annoyance, or in- 
jury to the public, and where these do not exist, or may not fairly be 
apprehend^, he has no authority to interfere. (4 Mad. H.C. Appx. 
VI ; S.C. Weir, 36, [57].) On the other hand, his orders cannot be 
cancelled by those of the civil authorities, as they rest on grounds 
which do not come within civil cognizance. (Crim. P. C., s. 133.) 
The Civil Judge decides upon the rights of the parties before him, 
quite irrespectively of the consequences which may flow from the 
exercise of those nghts. The Magistrate may admit the existence 
ol the rights which nave been adjumcated on by the civil power, and 
yet, on grounds of over- ruling public policy, dedare that tneexerdse 
eA those rights must be suspended* 
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A very common instance in which these questions have been dis* 
cussed is in regard to the right to with processions or insignia 
on the public highways. Printd facte every individual has a right to 
pass along the public highways in any manner, and with any number 
of attendants, he chooses, provided he does no injury to any one else. 
And the fact that he has never done so before is no reason why he 
should not do so now. Accordingly, the Madras Sudder Court ruled 
that a priest had a right to pass with a palanquin in procession 
through the high street of Salem, accompanied by his disciples, bands 
of music, banners, &c., and laid it down that “ such right is inherent 
in every subject of the State, not requiring to be created by sunnud 
or patent, and it lies upon those who would restrain him in its exer- 
cise, to show some law or custom having the force of law, depriving 
him of the privilege/* (Mad. Dec. 219 of 1857.) On the other hand, 
the persons who exercise this right must not interfere with the ordinary 
use of the streets by the public, and must submit to such directions 
as the Magistrates may lawfully give to prevent obstructions of the 
thoroughfare, or breaches of the public peace, or to maintain the 
corresponding rights of other religious sects. P'or instance, an order 
for bidding the use of music by a procession while passing a place of 
public worship, where worship is actually going on, would be legal, 
though it would be illegal to direct that music should always cease 
when a procession passed a place of worship where no ceremonies 
were taking place at the time (Parthasaradi v. Chinna Krishna, 
5 Mad. 304 ; Muthialu Bapun, 2 Mad. 140.) 

On the other hand, it has been ruled that the orders of a Magis- 
trate, forbidding processions or the like, are conclusive until with- 
drawn, not as to the right which they do not affect, but as to the 
exercise of the right, and that such orders can neither be cancelled 
by the Civil nor Sessions Court, since neither of these tribunals is 
responsible for the public safety. (Mad. Dec. 214 of 1858; /did, 
308 of i860 ; suf*ra, i Mad. H.C, 50 affii,, R.A. 40 of 1864 per Scotland^ 
C.Jo and frerct J., November 21, 1S64.) Beng. S.D. 265 of 1855. But 
such order may be withdrawal by a subsequent Magistrate, for he is, 
for the time being, the only fitting Judge of what the public interest 
require. (F.M.l . iS of i860, ist March, i860.) 

On the same principle it has been ruled by the High Court in 
Bengal that where a Magistrate has acted under Chap. XX (now 
Chap. X ei seq) of the Criminal Procedure Code in removing 
nuisances or obstructions, no action w'il! lie in a Civil Court to reverse 
his order, or for an injunction to prevent its being acted on. When 
the procedure laid down by the Code has been followed, the act of the 
Magistrate is final. (Ujalamayi v. Chandra, 4 B.L.R. F.B 24 ; Ram 
Kishore v. Biseshur, Marsh, 231 ; Chunder Nath in re, 2 Cal. 293) 
This, however, docs not prevent a suit being brought against the 
Magistrate to recover damages for the act. In such a suit, if it appears 
that the Magistrate was acting judicially and within his jurisdiction, 
although his proceedings w^ere careless and irregular, the action will 
fail. (Collector of Hooghly o. Taraknath, 7 B.C^K. 449; SX. 16 Suth, 
63.) 11, on the other hand, he acted without jurisdiction, he will be 
liaUe, unless hia case comes under the protection given by Act 
XVUi of 1850 to Magistrates who act bona f^htit without juris- 
diction. As to what constitutes bona fides, the Madras High Coutt 
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appears to treat it in a manner more favourable to the Magistrate 
than the High Court in Elengal. The latter Court considers that a 
Magistrate who has misconstrued the law is only protected if hii 
proceedings have been in other respects regular, and if the view of 
the law taken by him is such as a reasonable and careful man might 
take. (Taraknath v. Collector of Hooghly, 4 B.L.R.A.C. 37; S.C. 13 
Suth. 13.) The Madras High Court treats Ao»a fides as a simple 
fact, to 1^ ascertained with reference to the state of mind of the 
individual Magistrate at the time he committed the act complaini^ 
of. The unreasonableness of his error, or the impropriety of his 
motives would, of course, be strong evidence that he dia not believe 
in his own jurisdiction. Therefore, where it was found as a matter 
of fact that the Magistrate, in removing what he considered to be a 
nuisance under Chap. XX, did in fact believe that he was warranted 
in so acting, though his belief was hastily formed, and one which he 
would not Have arrived at with a reasonably competent knowledge 
of the law, the High Court held that he was protected under Act 
XVI 11 of 1850. (b^haiyangar v. Ragunatha, 5 Mad. H.C. 345 % 
Ragunada v, Natl^muni, 6 ibid. 423. ) 

A very important question may arise as to whether a Magistrate 
should invariably prohibit certain acts, merely upon the ground that 
they may endanger public tranquillity. There may be cases in which 
rdigtous, or political, bigotry wul render it certain that a disturbance 
will ensue upon the exercise of certain rights, and yet it may be the 
duty of the Magistrate to support the parlies who claim that exercise 
in the face of dl opposition. For instance, the establishment of a 
Christian place of worship in a Brahmin’s village, and the attendance 
of Native converts at Divine worship, might be certain to produce a 
breach of the peace ; and yet it would, I conceive, be the duty oC 
the Magistrate to call out an armed force, if necessary, rather than 
to sUlow unoffending persons to be intimidated out of their lawful 
privileges. Accordingly the rights of the members of any religious 
sect to build places of worship upon their own property, however 
near to other places of worship of rival sects, and to perform their 
worship, provided they do not cause material annoyance to their 
neighooitrs, has been recently rec^nised in the most unqualified 
manner by the Indian^ Courts. (iS^shayyan^r v. Seshayyangar, 3 
143; Madary v, Goburdhon, 7 Cal. 694 ; rarthasaradi v. C^tnna 
Krishna, c Mad. 304.) 1 inline the true rule to be, that where the 
exercise cm a right is a mere luxury, the temporary denial of which would 
not practically interfere with a man's general rights as a subject, he 
mav fairly be forbtbden to enforce his rights at tne risk of public dis* 
turban^ But where the right is one of a substantial nature, which 
enters into the d^y usages of life, there the Magistrate is bwnd to 
support the subject against illegal opposition. Tranquillity ought 
not to be mamtaified by a sacrifice of liberty. For Instance j 1 conemve 
the Maghtiate ought, at all hazard, to support every sect in the prac* 
tke of Uictr reltgto^ rites in such plates as are set apart for tneiil. 
This is a substantial right ; but if they wish to pende about ^ 
streets widi the svmbols of their faith this Is a mere luxury, and may 
fitly ^ refused if H is likely to be attended with a disturtiarice, Th» 
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have mentioned above (F.M.P. 57 oi 1859) the dispute was as to the 
right of a certain low caste in Tinnevelly to carry their corpses to 
burial along the public road, there bein^ admittedly no other. In 
that case it seems to me that the right claimed was of so substantial a 
nature that all possible aid should have been given in its support. It 
is evident that in all these cases half the opposition would die away 
when it was known that Government was not enlisted in its favor. 
Nothing fosters caste prejudice like Magisterial countenance. 


189 Whoever holds out any threat of injury to 

Thraatofiujur, Servant, or to any person 

tott pniiiio .er- in whom 116 Delieves that public ser- 

vant to be interested, for the purpose 
of inducing that public servant to do any act, or to 
forbear or delay to do any act, connected with the 
exercise of the public functions of such public ser- 
vant, shall be punished with imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both. 


Commentary. 

I conceive that the injury referred to in the above sections need not 
necessarily be an illegal injury, and that any threat of harm which is 
not the lawful result of the act itself is pronibited. For instance; it 
is perfectly lawful to prosecute a public servant for bribery. But if a 
suitor were to threaten a Moonsiff with disclosure of an act of bribery, 
in oi'dcr to influence his decision in a suit pending before him, this 
would be a criminal act. If however an official were about to perform 
an illegal act, it would not be criminal to threaten that he should 
be reported and held up to the displeasure of his superiors. For 
this would be merely the lawful result of the act which ne was com- 
mitting. 


190 - Whoever holds out any threat of injury to 

any person for the purpose of inducing 
that person to refrain or desist from 
making a legal application for protec- 
tion against any injury, to any public 
servant legally empowered as such to 
give such protection or to cause such protection to 
be given, shall be punished with imprisonment of 
either description for a term which may extend to 
one year, or with fine, or with both. 


Throat of injury 
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CHAPTER XI- 

OF FALSE EVIDENCE AND OFFENCES 
AGAINST PUBLIC JUSTICE. 

191- Whoever, being legally bound on an oath, 

or by any eipress provision of law to 
•"* state the truth, or being bound by law 
to make a declaration upon any sub- 
ject, makes any statement which is false, and which 
he either knows or believes to be false, or does not 
believe to be true, is said to give false evidence. 

Explanation 1. — A statement is within the mean- 
ing of the section, whether it is made verbally or 
otherwise. 

Explanation 2.— A false statement as to the belief 
of the person attesting is within the meaning of the 
section, and a person may be guilty of giving false 
evidence by stating that he believes a thing which 
he does not believe, as well as by stating that he 
knows a thing which he docs not know. 

Illustrations. 

(a) A. in support of a just claim which B has against Z for one 
thousand Rupees, falsely swears on a trial that he heard Z admit the 
justice of B*s claim. A has given false evidence. 

(b) A, being bound by an oath to state the truth, states that he 
believes a certain sign.iture to be the handwriting of Z ; when he 
does not believe it to be the handwriting of Z. H^e A states that 
which he knows to be false, and therefore gives false evidence. 

(c) A, knowing the general character of Z^s handwriting, states 
that he believes a certain signature to be the handwriting of Z ; A in 
good faith believing it to be so. Here A's statement is merely as to 
hts belief and is true as to his belief, and, therefore, although the sig- 
nature may not be the handwriting Z, A has not given false evf* 
dence. 

A, being bound by an oath to state the truth, states that he 
knows that Z was at a particular place on a particular day, not know* 
ing anything upon the subject. A gives f^se evidence whe^er Z 
was at the place on the day named or not. 

(e) A, an interpreter or translator, gives or certifies as a true 
interpretation or translation of a statement or document which He ts 
bound by oath to interpret or translate truly, that which is not, and 
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which he does not believe to be a true interpretation or translation. 
A has given false evidence. 

192. Whoever causes any circumstances to exist, 

or makes any false entry in any book 
record, or makes any document con- 
taining a false statement, intending 
that such circumstance, false entry, or false statement 
may appear in evidence in a judicial proceeding, or 
in a proceeding taken by law before a public servant 
as such, or before an arbitrator, and that such cir- 
cumstance, false entry, or false statement, so appear- 
ing in evidence, may cause any person, who in such 
proceeding is to form an opinion upon the evidence, 
to’ entertain an erroneous opinion touching any point 
material to the result of such proceeding, is said “ to 
fabricate false evidence.” 

Jllustraiions, 

(a) A puts jewels into a box belonging to Z, with the intention 
that they may be found in that box, and that this circumstance may 
cause Z to be convicted of theft. A has fabricated false evidence. 

(b) A makes a false entry in his shop-book for the purpose of 
using it as corroborative evidence in a Court of Justice. A has fabri- 
cated false evidence. 

(c) A, with the intention of causing Z to be convicted of a criminal 
conspiracy, writes a letter in imitation of Z’s handwriting purport- 
ing to be addressed to an accomplice in such criminal conspiracy, 
and puts the letter in a place which he knows that the officers of the 
Police are likely to searcn. A has fabricated false evidence. 

Commentary. 

The two previous sections go very much beyond the old criminal 
law as to perjury. Perjury at common law could only be committed 
where the false statement had reference to some judicial proceeding. 
Hence, where Statutes provided for solemn declarations b^ing made, 
or oaths taken in non -judicial proceedings, as for instance under the 
Marriage Act, it has been customary to add a clause, extending the 

t enalties of perjury to any falsehood contained in such declaration. 

Jnder the present Act the distinction only exists in reference to the 
degree of punishment imposed. 

Section 191 includes all cases in which a party is expressly bound 
to make a statement and a true statement. It does not apply to 
merely voluntary statements such as form the basis of a contract. 
Nor to false statements in a complaint to the Police. (2 R.J. Be P. 
35.) But false answers to a Police Officer acting under s. 161 of the 
Cr. Pro, Code» are punishable under this section. Since the new Code 
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expressly provides that the person questioned must answer truly 
(Empress v, Kassim, 7 CaK 12 1 ; Empress v. !rba$apa» 4 Bom, 477 ; R. 
V. Nim Chand, 20 Suth. Cr. 41.) A merchant who returns his income 
to the !ncome*tax Commissioners for assessment is making a state- 
ment which he is bound by law to make and to make truly. And so 
it would be in the case of a person who fills up untruly the Municipal 
assessment paper which is sent to him, or w'ho gives false answers to 
questions put to him ^ a Registrar of deeds under Act XX of 
1866. (R, v. Juggut, 6 Suth. Cr. 81 ; S.C. 2 Wym. Cr. 61.) But a 
horse-dealer w'ho makes a false statement as to the soundness of a 
horse would not come under this section. He is not bound by an 
oath, or anything equivalent ; there is no express provision 01 law 
which binds him to state the truth, nor is he bound by law to make 
any declaration at all upon the point. And so it is laid down by Act 
X of 1873, s. 14, that ** every person giving evidence on any subject 
before any Court or person hereby authorized to administer oaths 
and affirmations shall be bound to state the truth on such subject.** 

The word * oath’ is defined in s. 51. See, too, Act X of 1873. 

The offence will equally have been committed whether the state- 
ment was known to be false, or was put forward as true, without any 
reason to conceive it to be true. But it must appear that the state- 
ment was deliberate and intentional. 'I his can, in general, only be 
judged of by the surrounding circumstances. Where a witness 
falsely asserts, or denies, a fact of which he must be cognizant, which 
he cannot well have forgotten, and which is so important that his 
attention must have been directed to it, there can be little doubt that 
He has perjured himself. But, on the other hand, great allowances 
must be made for a man who has been kept a whole day under the 
ordeal of examination, cross-examination, and re*cxamination ; who 
has been questioned minutely as to complicated transactions, which 
he may have forgotten, or taken up erroneously from the first ; and 
who is plunged into that pardonable perplexity and confusion to 
which a practised advocate will often reduce the most honest witness. 
And hence it is an invariable rule, that the whole of a deposition or 
affidavit is to be taken together, and one part explained by the other, 
or even by a subsequent answer. For till this is done, you have not 
got at the full meaning of the witness. (Arch. 710.) 

The false statement must be one which will lead the judicial officer 
to form a false opinion upon a point material to the merits of the 
case. Therefore, w'hen a Vakil, who had got a genuine Vakalutnamah, 
forged the Magistrate’s authentication to the signature, it was held 
that this was not an offence indictable under s. 1^3, as the Vakalut- 
namah was not evidence, and the error (if any) induced in the mind 
of the Judge as to its genuineness could not affect his decision of the 
case. (R. v. Keilasum, 5 Mad. H.C. 373 ; S.C. Weir, 50 [71].) 

By English law perjury must be proved by two witnesses, or by 
one witness, confirmed either by a wTitten document, or by some 
material and relevant facts which contradict the statement upon 
which the perjury is assigned. For, otherwise, there would be 
merely oath against oath, and the presumption of innocence would 
turn the scale in favour of the prisoner. (Arch. 245, 713,) But under 
the Indian Evidence Act I of 1872, s. 134, no particular number of 
witnesses shall in any case be required to prove any fact* 
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Under Reg. Ill of 1826. (Perjury) proof that a party had given 
two directly contradictory depositions was sufficient to secure a con- 
viction for perjury, without showing which of them was in fact 
untrue. But this Regulation has been repealed by Act XV 11 of 
1862. (Old Cr. Law and Pro. Repeal.) Accordingly, it was laid 
down by the Madras Sudder Court, that, “ on a prosecution under 
s. 193 of the Indian Penal Code, for intentionally giving false evidence 
in a judicial proceeding, it will not be sufficient merely to show that 
the clefendant^g statement is opposed to some other made by him 
on oath or affirmation, but it must be shown that such statement was 
false, and that the defendant knew it to be so.’* (Sudder Court 
Rules, 28lh April, 1862.) So in Calcutta. (R. v. Soonder Mohooree, 
9 Suth. Cr. 25 ; R. 1/. Denonath, sd, 52.) But both Courts are now 
agreed that in such a case, where perjury is charged upon each of the 
contradictory statements and it is impossible to decide which of them 
is false, there may be a conviction in the alternative under s. 72, (anfe 
p. 46.) The Allahabad High Court, however, without apparently 
referring to any of the cases cited p. 164, 165 has decided that it 
is still necessary to avert and prove which of the two contradictory 
depositions was knowingly false, and that an alternative charge and 
finding under s. 455 of Act X of 1872 (now s. 236 of Act X of 1882) 
Crim. P.C. cannot be supported. (Empress v. Niaz, 5 All. 7.) 

U is hardly necessary to remark, that the mere circumstance that 
the same man, at different times, made contradictory statements upon 
the same point, is by no means conclusive proof of guilt. Either 
statement may have been made under the influence of forgetfulness, 
or misapprehension ; or he may, when he made the second statement, 
have discovered the falsity of what he had believed to be true when 
he made the first statement. Still less would it be safe to convict, 
when each statement merely conveys an expression of opinion : for 
instance, as to the identification of properly, or the similarity of 
handwriting. The statements must relate to matters so necessarily 
within the knowledge of the party on both occasions, that one or 
other statement must have been known to be false when it was made. 
For instance; if a man were at one time to swear that he had been 
beaten and robbed, and at another time were to swear he had neither 
been beaten nor robbed, either assertion may be true, but he must 
have known one or other to be untrue. (R. v. Nomal, 4 B.L.R.A. Cr. 
9, 12 ; S.C. 12 Suth Cr. 69.) 

Where it is intended to charge a person in the alternative for 
having made contradictory statements before different tribunals, there 
must be a proper sanction for a prosecution on each branch of the 
alternative, (K. v. Balaji, 11 Bom, H.C. 34.) 

A good deal of the old law upon the subject of perjury turned upon 
the fact that an oath, or an affirmation rendered equivalent to it by 
law, was an essential element of the offence. 

Under the present Act an oath is merely one of the forms by which 
a party may be bound to speak the truth. Hence, even if an oath 
were unnecessarily and improperly administered by an incompetent 
person, as, for instance, it the Niunicipal Commissioner shoula force 
a rate*payer to swear to the truth of hts return, still the offence con- 
stituted by 1. 191 would be committed, if the paity oudring the state- 
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ment were und<^ a legal obiigation to speak the tnith even without 
an oath. 

But where some particular ceremony is necessary, as a condition 
without which the person is under no legal obligation to sp^k the 
truth, the offence of giving false evidence cannot be committed if 
that ceremony has not taken place. Therefore, when the evidence 
of a Native Christian as a witness was given on solemn affirmation, 
and not on oath, the Madras High Court held that he could not be 
convicted under s, 193, 

** It wM e«Npiitial to prove that ih© prtioncr, at the time he made the fall© 
tiatemant, waa under a lefa.! obli|ration m n witncaa to pUte the truth, and to 
COQftitute that obligation in the caao of a tvtiueaa in a judicial proceeding who 
profcMOi the Chriatxan faith, the panetjon of an oath on the Holy Hoapela la an 
■baolote retjoiretneot of the law. Act V of 1H40, which givtHi to the anirmatiot) 
made by the priponcr the aame lejfal effect at an f»ath, aftplbw only to porsont 
who are Htnuu* and MahomiHlans by religion ua well a» by birth." (K, v. Vada- 
TOuUn, 4 Mad. H.C. It0{ 8.C Weir, 4H [ 70 j ) 

Formerly, a witness might decline to answer any nuestion which 
tended to criminate himself. But now he his compelled to answer, 
and although his answer, if true, cannot be used against him, if false, 
it will subject him to punishment. (Act I of 1872, s. 132, (Ind. Ev.) ; 
3 Mad. H, C. Appx. xxix ; S C. Weir, 44 

The offence of fabricating false evidence under s 192 is confined 
to cases in which the intention of the fabricator is to produce “ an 
erroneous opinion touching any point material to the result.^* But 
what will be the case if the intention is to produce a correct opinion ? 
Suppose, for instance, that a shopkeeper who has actually supplied 
a person with goods, but has no entry in his books, were to forge an 
entry as corroborative evidence. The result would be to induce the 
Judge to come to a perfectly sound view of the point in issue, vis., 
whether the articles had been supplied. But he would have beer. led 
to an erroneous opinion, not as to the result of the proceeding, but 
as to a point material to the result, vis., whether the plaint iff books 
contained such an entry- as might naturally be looked for under the 
circumstances. So that the real meaning of the section is, just as 
the old law upon perjury was, that the false statement must be upon 
a point material to the issue. It will be observed that in this respect 
there is a difference between ss. 191 and 193 on the one hand, and 
s 192 and the sul)se<^ent ss. m 200 on the other hand. In the 
former sections the offence of giving false evidence is made to consist 
in giving any false statement, and nothing is said as to its being a 
statement material to the point. The omission is evidently inten* 
tional, since in the original draft (s. 188) the words ** touching any 
point material to the result'* were introduced. And so it has been 
ruled, that the materiality of the subject-matter of the statement is 
not a substantial part of the offence of giving false evidence under 
Ss. 191 and 199. (R. v. Aidrus, I Mad. H.C. 38 ; S.C. Weir, aSTdlls 
R. V, Parbutty, 6 Sulh. Cr. 84; S.C. 2 Wym. Cr. 65; R. ti. Shib 
Prosad, 19 Suth. Cr. 69.) Where, however, a cfimmal mdictnient is 
based upon a false statement as to a wholly immateriai fact, k wlM 
oftM 1:^ successfully contended that the knowledge of its liflsity» 
ivhkh is fiecessaiv to secure convietkm, has not oeen made out; 
Where a party deltberately makes an umnie ^latetncat at to auoty 
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material circumstance, to which his attention is likely to have beeit 
directed, and when this false statement is for his own benefit* or for 
that of the person calling him, it may be assumed that he knew he 
was deposing falsely. But no such presumption can arise where the 
point was irrelevant, and one upon which he might have answered 
cither way, with c(jual absence of result. In such a case a Court 
would seldom be mstihed in exercising the powers of committal 
vested in it by the Cr. P.C., s. 195, post note to s. 193. 

The word ‘ omission* in Act X of 1873, s. I3» (Oaths) applies to any 
omission whether accidental, negligent or intentional. (R. Sewa 
Bhogta, 14 B.L.R. 294 ; S.C. 23 outh. Cr. 12,) 

Even under s. 192, false evidence which is material will be indict* 
able, though it ought not to have been admitted at all, as not being 
in accordance with the principles of evidence. For instance, where 
a witness was called to contradict a previous witness upon a point 
which only went to his credit, it was ruled that he might be indicted 
for perjury, since his evidence was material, though, being on a 
collateral point, it ought not to have been received. (R. v. Gmbons, 
31 L.J.M.C. 98; S.C.L. & C. 109.) And so it would be if a witness 
gaVc a false statement as to the contents of a writing, although he 
ought never to have been asked the question. 

Anything will constitute a statement under s. 192 if it purports to 
embody a fact, and is capable of being used as evidence. For instance ; 
the fabrication of a bill of lading with the Captain’s name to it 
would be a statement by him that he had received certain goods on 
board the ship. And so when a person purchased a stamp which 
he intended to use in a judicial proceeding and gave a false name, 
in consequence of which the stamp vendor enemrsed the stamp in 
the name he had assumed, it was held that an offence had oem 
committed under this section. (Empress v. Mula, 2 All. 105.) So 
an alteration in the date of a document which would otherwise have 
been too late for registration, was held to be a fabrication of false 
evidence under this section (Empress v, Mir Ekrar, 6 Cal. 482.) 

Where a person made an application for a new trial to a Snutll Cause 
Court, under s. 21 of Act a 1 of 1865, (Mofussil Small C.C.) and 
for that purpose put in a memorandum of the grounds of the appU* 
cation, and signed a verification clause at the end, and such memo* 
nuidum was shown to be false to the knowledge of the party making 
it, it was held that he was not pun bhable under s. loi or 102. It dm 
not come within the terms of s. 191 as he was not Mund by oath or 
by any express provision to state the truth in the memorandum, or 
to make the statement at all. Nor did it come under s. 192, since, so 
far as the memorandum contained a statement fact, it operated 
not as evidence, but merely as a statement of wh^ Uie applicant was 
prepared to prove by evidence. (R. v. Haran, a B.L.R.A.€^. i S.C 
10 Suth. Cr. 3t«) 

To sustain a chains under this section some express dause must 
be shown which requires a statement to be verifiea Therefore^ it is 
not indictable to make a false statement in an appltcadon under 
to have a civil suit reheard, after an nroorlt decree. (R.t» 
9 Suth. Cr# 5*0 5 V/yoi« 
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193 . Whoever intentionally gives false evidence 

in any stage of a judicial proceeding, 
or fabricates false evidence for the 
purpose of being used in any stage 
of a judicial proceeding, shall bo punished with 
imprisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine ; and whoever intentionally gives or fabri- 
cates false evidence in any other case, shall be 
punished with imprisonment of either description 
for a term which may extend to three years, and 
shall also be liable to fine. 

Explanation 1. — A trial before a Court Martial 
or before a Military Court of Request is a Judicial 
Proceeding. 

Explanation, 2. — An investigation directed by law 
preliminary to a pi’oceeding before a Court of Jus- 
tice is a stage of a judicial proceeding, though that 
investigation may not take place before a Court of 
Justice. 

Illustration, 

A, in an inquiry before a Magistrate for the purpose of ascertaining 
whether Z ought to be committed for trial, makes u}n oath a state- 
mcnl which he knows to be false. As this inquiry is a stage of a 
judicial proceeding, A has given false evidence. 

Explanation 3. — An investigation directed by a 
Court of Justice according to law, and conducted 
under the authority of a Court of Justice, is a stage 
of a judicial proceeding, though that investigation 
may not take place before a Court of Justice. 

illustration, 

A, in an inquiry before an officer deputed by a Court of Justice to 
ascertain on the spot the boundaries of land, makes on oatn a state- 
ment which he knows to be false. As this inquiry is a stage of a 
judicial proceeding, H has given false evidence. 

Commeiitary. 

The phrase ** judicial proceeding** which occurs so frequently in 
this section is not dehneo in this Code. In general, the phrase means 
a proceeding which takes place before a Judge, who is acting in the 
discharge of his office, see ante p, 62. This is not its meaning here^ 

22 



170 


SANCTION FOR FROSECUTIOS, 


[Chap. XI, 


however. The word Judge is defined in s. 19, p. 19, so as to 

exclude nil officers who are not authorized to give definitive judgment. 
A judicial proceeding under this section means “any step taken by 
the Court in the course of administration of justice, in connection 
with a case pending/ ’ (K. V. Aidrus, I Mad. H.C. 43; S.C. Weir, 38 
[61]) even tliough the stage in which the false evidence is given is one 
in which no judf^ment can be given, and which may possibly ter- 
minate the case, so that no judgment will ever be given. Under the 
Cr. P.C , s. 4, a ** judicial proceeding"' is defined as meaning any pro- 
ceeding in the course of wliich evidence is, or may be legally taken. 

But it would be otherwise where the inquiry was conducted for some 
purpose wholly unconnected with the judicial proceedings. For in- 
stance; where a Magistrate received an anonymous letter, charging 
some persons with murder, and took evidence, not for the purpose of 
tracing the murder, but of ascertaining the author of the letter, it was 
held that the inquiry was not a “ stage of a judicial proceeding, and 
that a conviction under s. i()2 could not be sustained. (R. v, Bykunt, 

5 Suth. Cr. 72; S.C. 1 Wyrn. Cr. 71.) And, similarly, where the 
object of the inquiry was to discover the writer of a scandalous peti- 
tion. (R. V. Jibhai, II Bom. H.C. 11.) And so the preparation of 
false accounts, with the intention of producing them before a forest 
officer, who was not author ized to hold an investigation, was held not 
to be an offence under s. 193 (R. v. Ramajirav, 12 Bom. H.C. i.) 

Hence, where it appeared that the bailiffs of a Court, twelve in 
number, were constantly called upon to give evidence as to the service 
of summonses in the ditfeieiU cases before the Court, and that it was 
the practice to call them all up at the beginning of each day, and to 
affirm them solemnly to give true evidence in all the cases coming 
belotc the Court that day, and one of the bailiffs at a later period 
of the day gave false evidence, it was held that he was properly 
convicted under s. 193, the affirmation being administered in “ a 
stage of a judicial proceeding.” (R. v. Venkatachalam, 2 Mad H.C. 
43.) But where a Judge without any authority altered the title of 
a cause, sons to change it into another winch had never been legally 
instituted, and after such charge the prisoner w'as sworn and gave 
false evidence, it was held that the conviction was bad. Cockbum, 
C.J., said, “ 1 think that the alleged perjury was committed on the 
hearing of a cause w'hich had no existence, and in which the Judge 
had no jurisdiction. “ (R, v. Pearce, 32 L.J.M.C. 75.) 

Proceedings before the Coroner are judicial proceedings. Act IV 
of 1871, s. 8 (Coroner’s.) 

Several false statements contained in the same deposition constitute 
only one offence. (6 Mad. H.C, App. xxvii ; S.C, Weir, 51 [73J.) 

Under the Cr. P.C., s. 195(b) “ No Court shall take cognbance of 
any offence punishable under ss. 193 — 196, 199, 200, 205 — 211, or 228 
of the Indian Penal Code, when such offence il^committed in or in 
relation to any proceeding in any Court except with the previous 
sanction or on the complaint of such Court, or of some other Court to 
which such Court was subordinate.’* 

As to the nature of the sanction, and the time at which it may be 
given, see mU p. 142% 
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Applications under this section should* as a general rule, be made 
first to the Court before which the perjury is alleged to have been 
committed. (Raja of Venkatagiri, in re, 6 Mad. H.C. 9a; S.C. Weir, 
287 [392].) But where the original Court had believed the evidence, 
which was pronounced in the High Court to be untrustworthy, the 
application would properly be made to the High Court, which first 
considered that perjury had been committed. 

When an offence is committed before a Magistrate of the first class, 
who declines to sanction a prosecution, a fresh application may be 
made to the Magistrate of the District, and should not be maefe to 
the Court of Session, (Empress v. Fadrnanabha, 2 Bom. 384; Gur. 
Dyal, in re, 2 All. 205.) 

The Madr.is High Court appears to hold that the application for 
leave to prosecute must be founded on materials contained in the 
suit or trial in which the .alleged false evidence was given, and that 
** It was not competent to the Judge on an application for sanction, to 
go beyond the record to determine whether sanction ought to be given, 
when the record itself disclosed no foundation whatever for the 
charges*’ (Zemindar of Sivagiri theyueen, 6 Mad. 29) this ruling is 
supported by the authority of Kasi Cliunder Mozumdar’s case (6 Cal. 
440.) 'i hcre, however, the suit had been amicably settled by consent, 
without any evidence being offered, the false evidence charged being 
contained in a petition filed by one of vhe parlies. The Chief Justice 
said If a case is settled without any evidence being gone into it 
seems to me that the Court in which the suit was brought has no op- 
portunity of judging of the ^ona fides of the claim or defence, and if 
It has any power at all under suen circumstances, which 1 very much 
doubt, to give its sanction to criminal proceedings against either 
party, I think it would be guilty of a great impropriety and discretion 
m so doing.** This case, however, merely lays down as a general 
rule of discretign, that where parties withdraw a suit from the exami* 
nation of the Court, and in fact decide it for themselves, they cannot 
be allowed to rip it up again for the purpose of picking out of it the 
materials for a criminal charge. But suppose a charge of rape is 
made and prosecuted to conviction, and it is subsequently ascertained 
that, at the time of the alleged offence, the prosecutrix was at a dif- 
ferent place, can it be contended that this fact, because it docs not 
appear upon the record, is not one which might be placed before the 
Sessions Judge as a ground for his sanctioning a prosecution for 
giving false evidence ? 

Proceedings taken without sanction arc wholly without jurisdiction, 
and any conviction had under them must be quashed, (R. v* Mahirna, 
7 B.L.K. 26; S.C. 15 Suth. Cr. 45.) 

The terms of s. 195 apparently over-rule some decisions under the 
former Cr. P.C., which laid down that sanction, not expressly given, 
might be implied from the fact, that the officer who ought to have given 
the sanction had proceeded with the case. ( R. v. Narainappa, 5 Bom. 
H.C.C.C. 38; R. V. Muhammad Khan, 6 ibid, 54; ana see ante 
P* 133 ^ note to 5. i6i.) Also, that a sanaion to a prosecution for 

false evidence should state the exact words which the Judge considen 
to be false. (R. v, Kartick, 9 Suth. Cr. 58 ; S.C, 5 Wym, Cr. 58.) 
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“ th« Bombay Coart remarki, * Vo do not think that the new enact- 
ment it intended to provide for a aanction expreased with ao little denmteneBB 
$.§ equally to jnatifytbo proaecution of any peraon for any offence and in any 
Court whatever. The aanction given muat refer to the Coart in which the 
false atatomeat ia alleged to hare been given, and it mnat alao refer to the 
occaainn on which it waa given. Both must bo properly designated in order 
that the trying Court may inform itaelf as to the investigation or trial upon 
which it ii really authonxed to enter and generally also, we think that it is 
desirable for the ends of jasLice, if not necessary, to state the offence intended 
to be charged in general terms, though details need not be given.** (K. v. 
Balaji, llBom.U. C. 34.) 

It is no ground for refusing sanction for a prosecution for giving 
false evidence, that the evidence was given before the predecessor in 
office of the officer to whom the application is made. The Court is 
still the same, through the incumbent is different. (7 Mad. H. C. 
Appx. xii ; S. C. Weir, 287 [393].) 

Where such Court thinks it proper to investigate such a charge, the 
Court, after making any preliminary inquiry tnat is necessary, may 
commit the case to a Magistrate having power to try or commit, who 
shall thereupon proceed according to law, and the Court may send the 
accused person in custody, or lake bail for his appearance, and bind 
over persons to give evidence. (Cr. P.C., s.476.) This preliminary 
enquiry by the Court may he ex parte. (Chota v. Bhoobun, 9 Suth. 
Cr. 3 ; S.C. 5 Wym, Cr. 19.) Where the offence is committed before 
a Court of Session, it may proceed to try the prisoner upon its own 
charge. (Cr. F.C., s. 477.) Where the offence is committed before a 
Civil or Revenue Court, and is one triable exclusively by the High 
Court or Sessions Court, it may itself commit to such, {ibid. s. 478) 
and frame a charge, and transmit the record to a Magistrate to bring 
before the Sessions Court. {Ibid. s. 479.) 

t" M provided i« Soctioni 477, 480 and 485 no Judge of a Criminal 
Court or Maj^istrate other than a J ud^ of a High Court, the Recorder of Rangoon 
and the Preaidoncy Magiatraiee, ehall try any person for any offence referred to 
in a. 195, when such offence is committeu before bimself, or in cont^empt of bis 
authority, or is brought under his notice as such J udge or Magistrate in the courM 
©f a judicial proceeding,” (Crim. P.C. a, 487 ) 

When a witness makes one statement before the committing 
Magistrate and a contradictory statement before the Sessions Judge, 
and there is nothing to show which of the two statements is false, he 
has not committed an offence before the Sessions Court which will 
authorize that Court to try him on its own charge under s.477 of the 
Crim. P. C. (R, v, Nomal, 4 B.I^R.A. Cr. 9; S.C. 12 Suth. Cr. 69; 
Sundriah v. The Queen, 3 Mad. 254.) 

A person who has been previously convicted of any offence under 
5 S. 193, 194, or 195 is also liable to whipping upon a second conviction. 
(Act VI of l 8 ( 4 , S. 4 .) 

See Act XIV of 1882, s. 643. (Civ. Pro. Code.) 

194 Whoever gives or fabricates false evidence, 

intending thereby to cause, or know- 
f.Ue ing it to be likely that he will thereby 
cause, any person to be convicted of 
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ot » Mpui an offence which is capital by this 
Code, or by the law of England, (Act 
XXVII of 1870, 8. 7,) shall bo punished with trans* 

portation for life, or with rigorous 
■on be thercb; imprisonment for a term which may 
and cie- extend to ten years, and shall also 
be liable to fine ; and if an innocent 
person be convicted and executed in consequence of 
such false evidence, the person who gives such false 
evidence shall be punished either with death or the 
punishment hereinbefore described. 

Conunentary. 

A man who, on i!jc trial of A for murder, statc«i that the murder 
was not committed by A, but that it was committed by B, who is not 
in custody, has not committed an offence under s. IQ4, as his evidence, 
so given, cannot cause any person to be convicted of a capital offence. 
He is only punishable under s. 193. (H. v. Hardyal, 3 B.L.R.A. Cr. 

35 ) 

Sec Act VI of 1864, S.4 (Whipping) s^upra, note to s. 193. As to 
the word “offence” in tliis ana the following section, see s. 40 
ante p. 28. 

195 * Whoever gives or fabricates false evidence, 

oiriD, orfabri. intending thereby to cause, or know- 
eating fa) no evi- ing it to be likely that be will thereby 

deuce with int^ent 

proctire convic- cause, any person to bo convicted of 

an offence which by this Code, or by 
or the law of England, (Act XXVII of 
1870, 8. 7,) is not capital, but punish- 
able with transportation for life, or imprisonment for 
a term of seven years or upwards, shall be punished 
as a person convicted of that offence would be liable 
to be punished. 

lllusiraiion, 

A gives false evidence before a Court of justice, intending thereby 
to cause Z to be convicted of a dacoity. The punishment ot dacoity 
IS transportation for life, or rigorous imprisonment for a term which 
may extend to ten ^ears, with or without fine. A, therefore, is liable 
to such transportation or imprisonment with or without fine, 

Commentarj. 

See Act VI of 1864, s. 4, (Whipping) supra^ note to s. 193, 

Where a man bums his own house and charges another with the 
act, he should be convicted under s. 211, and not under the section, 
(R, m, Bhugwan, 8 Suth. Cr. 65.) 
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196 - Whoever corruptly uses or attempts to 

use as true or genuine evidence any 
knowB tobofaUB* ©vidence which he knows to be false 

or fabricated, shall be punished in 
the same manner as if he gave or fabricated false 
evidence. 

Commentary. 

On an indictment under this section, the first thing is to show that 
the evidence was false or fabricated, and next to establish a guilty 
knowledge. The mere fact that the party has produced the false 
evidence will, in general, be enough to throw on him the burden of 
showing his innocence. Accordingly it has been 

“ Ueld that a debtor producing a witness, who deposed falsely to bis having 
witnessed a payment to the creditor, forms sufficient presumptive evidence 
against the debtor to convict Kim of subornation of perjury.” (Goveniment v. 
Jumol, IM. Dig. 172, §476.) 

And, so, in another case, where the party produced the false witness 
in Court through a Vakeel, being himself absent. (Government v, 
Muteeool, i M. Dig. 174, § 493.) But where the prisoner was a 
minor at the time the perjury was committed in his favour, and did 
not appear to have been personally concerned in the subornation, 
though present at the time and profiting by it, he was acquitted. 
(Government v. Ramdyal, i Ibid, 173, § 485.) 

7 he law upon this point was thus laid down by Sir Adam BHtleston 
in (R. V. Gungammah, 3rd Madras Sess. i860.) 

“ If a person colls witnesses in support of a'statemcnt which he makes, and 
oansea those witnesses to come into the box for the purpose of giving evidence 
which bo knows to V>e untrue, and they inve that evidence, and the jury find 
that they knew it to be untrue, that is, evidence on which a jury may find that 
he solicit^ them ; but the jury must be satisfied that he knew that the state- 
ment which they were oalled to make must bo untrue to their own knowledge,** 

It is not sufficient that he should know or believe the statement to 
be untrue. It is necessary that the witnesses should have the same 
knowledge, for, otherwise, the evidence is not false. 

A charge of using in a Civil suit as genuine a document which was 
known to be forged, is an offence cognisable under 5,471, and should 
be charged as such. A Magistrate nas no jurisdiction to deal with it 
himself under s. 196 (Empress v. Kherode, 5 Cal. 717). 

See Act XIV of 188a, 5,643. (Civ. Pro. Code.) 

197 . Whoever issues or signs any certificate re- 

I«uing or «gn. by law to be given or signed, 

iBR B (bIm certi. or relatug to any fact of which such 

**’ certificate is by law admissible in evi- 

dence, knowing or believing that such certificate is 
false in any material point, shdl be punished in the 
same manner as if he gave false evidence. 
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198 * Whoever corruptly uses, or attempts to use, 

any such certificate as a true certifi** 
iMfttnio cate, knowing the same to be false in 

o material point, shall be punished 

iaamaterijiipoiut in the Same manner as if he gave false 

evidence. 

Whoever, in any declaration made or sub- 
scribed by him, which declaration any 
« HtMcmont Coui't of Justicc, Or anv public servant 
cbnition which i« or othor person, is bound or authorized 

by to receive as evidence of any 
fact, makes any statement which is 
false, and which ho either knows, or believes, to bo 
false or does not believe to be true, touching any 
point material to the object for which the declaration 
is made or used, shall bo punishod in tho same 
manner as if he gave false evidence. 

Commentary. 

Sec Act in of 1872, s. 21. (Marriage Forms) and Section 643 of 
Act XIV of 18S2. (Civ. Pro. Code.) 

200. AVhoever corruptly uses or attempts to use 

as true any such declaration, knowing 

•Scb*d«u«° '-he same to be false in any material 

point, shall bo punished in the same 
manner as if he gave false evidence. 

Explanation . — A declaration which is inadmis- 
sible merely upon tho ground of some informality, 
is a declaration within the meaning of Sections 199 
& 200 . 

See s. 643 of Act XIV of 1882. (C. P. Code.) 

201. Whoever, knowing or having reason to be- 

lieve that an oSence {see s. 40, ante 

cuuioc p. 28) has been committed, causes 

mnee of on- * ' . , j? « 

of im ol* any evidence of the commission of 
that offence to disappear with the in. 
toneii. tention of screening tne offender from 
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.. it, L) Kroen jgpral Dunishment, or with that inten- 

tho offender. , . ® f , / . . . . 

tion gives any information respecting 
the offence which he knows or believes to be false, 


capital of. 


shall, if the offence which he knows 
or believes to have been committed is 


punishable with death, be punished 
with imprisonment of either description for a term 

If pniiinhaWa ^hich may extend to seven years, and 
with tmunjwru. shall also be liable to fine ; and if the 

offence is punishable with transport- 
ation for life or with imprisonment which may 
extend to ten years, shall be punished with imprison- 
ment of either description for a term which may 
extend to three years and shall also be liable to 
fine ; and if the offence is punishable with imprison- 
ment for any term not extending to 
” ten years shall be punished with im- 

imiiriwin. prisonment of the description provided 
for the offence, for a term which may 
extend to one-fourth part of the longest term of the 
imprisonment provided for the offence, or with fine, 
or with both. 


Illustration , 


A, knowinjf that B has murdered Z, assists B to hide the body 
with the intention of screening B from punishment. A is liable to 
imprisonment of cither description for seven years, and also to fine. 


Commentary. 

The High Courts of Bengal and Allahabad have ruled that this 
section “ applies to the causing the disappearance of evidence of an 
offence committed by another, not by one’s self.’* (i Wym. Circ, 
19.) The person who commits an offence and afterwards conceals the 
evidence of it, cannot be punished on both heads of the charge. 
(R. V, Ramsoonder, 7 Suth. Cr. 52 ; Empress v. Kishna, 2 All. 713.) 
Nor can a person be punished under this section for giving false 
information against another, which is only intended to divert suspicion 
from himself (Empress v, Behala, 6 Cal. 789.) The act must also be 
committed with the object of screening the offender from punishment. 
Disposing of a dead b^y in order to save the annoyance of a Police 
investigation is not punishable. (R. v. Toolshee, 5 N.W.P. 186.) 

But a person who did not through fear, interpose to prevent the 
commission of a murder, and afterwards h^ped the murderers to con- 
ceal the body, was held guilty under this section, and not of abetment 
of murder. (R. e. Goburdhun, 6 Suth. Cr, 80.) 
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As to what must be proved in a charjje of giving false information 
with respect to a murder, see R. v. Subbramanya, 3 Mad* H.C. 25^; 
S.C. Weir, 57 ft is essential to show that a criminal offence has 

been in fact committed (iln/. and Empress Abdui Kadir, 3 All. 279.) 


202 . WhoeTer, knowing or having reason to be- 
lieve that an offence (evrv s. 40, aide p. 
28) has been committed, intentionally 
omits to give any information respect- 
ing that offence which ho is legally 
bound to give, shall be punished with 
imprisonment of either description for a term which 
may extend to six months, or with fine, or with both. 


iDt^pntionul omii- 
Biotito jtnvcitifonn* 
of an offonoo 
bound 


orin. 


20 a Whoever, knowing or having reason to be- 
lieve that an offence (.s'er s. 40, a7itff 
p. 28) has been committed, gives any 
information respecting that offence 
which he knows or believes to be false, 
shall be punished witli imprisonment of either de- 
scription for a term which may extend to two years, 
or with fine, or with both. 

Commentary. 

With the single exception of the clause relating to causing the dis- 
appearance of evidence, these three ss. {201-— 203) arc substantia’.’y 
the same as ss. 176, 177, 182, for the remarks on which sec page 152. 
Sections 118, 120, which also relate to concealment of criminal acts, 
arc directed against persons who intend to facilitate the commission 
of the crime. 


The prisoner’s intention is immaterial for a conviction under this 
section ( R. V. Chcetour, 1 Sulh. Cr. 18.) But it must be proved not 
only that he had reason to believe an offence had been committed, 
but that the offence actually had been committed and that he knew 
of, or had reason to believe in, its commission. (R. v. Joynarain, 
20 Suth. Cr. 66.) 

Whoever secretes, or destroys, any docu- 
ment which he may be lawfully com- 
pelled to produce as evidence in a 
f proceeding 

lawfully held before a public servant as 
such, or obliterates, or renders illegible, the whole or 
any part of such document with the intention of pre- 
venting the same from being produced or used as 
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evidence before such Court or public servant as afore- 
said, or after he shall have been lawfully summoned 
or required to produce the same for that purpose, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to two years, or 
with fine, or with both. 

Where a party to a suit snatched up a document, which had been 
produced in evidence, and ran away with it, in order to prevent a 
witness rcferrin|;j to it lie was held to have committed an offence 
under this section, and not theft (Subramania v. The Queen, 3 
Mad. 261.) 

205 - Whoever falsely personates another, and 

in such assumed character makes any 
admission or statement, or confesses 
r.uT' jutlgment, or causes any process to be 
issued, or becomes bail or security, or 
does any other act in any suit or criminal prosecu- 
tion, shall be punished with imprisonment of either 
description for a terra which may extend to three 
years, or with fine, or with both. 

Commentary. 

Fraudulent ^ain or benefit to the party charged is not an essential 
element in this offence. I heretorc, a conviction was upheld where 
the isi prisoner was charged with personating the 4th, and the 4lh 
prisoner was charged with abetting the personation by the 1st; the 
facts being, that the 4lfi» s.ive himself the trouble of laying inform- 
ation before a Magistrate with regard to the theft of some bullocks, 
sent llie ist prisoner to do so, and to represent himself as being the 
4th. {Ex parte Suppakon. i Mad. H.C. 450; S.C. Weir, 59 [8t]. 
But see R. v. Narain Acharj, 8 Suth. Cr. 80.) And it has been ruled 
in Bengal that the offence may be committed even where the prisoner 
has personated a purely imaginary person. (R. v. Bhitto, Ind. Jur. 

123) 

But the High Court of Madras has declinetTto follow that decision, 
saying, ** To constitute the offence of false personation under s. 205 
of the Penal Code, it is not enough to show the assumption of a fictitious 
name. It must also, we think, appear that the assumed name was 
used as a means of falsely representing some other individual. The 
use of an assumed name without more is not an offence, ft only 
becomes a crime when connected by proof with some other act or piece 
of conduct ; and the ffisl of the offence of false personation under 
s, 205, we think, is the feigning to be another known person. The whole 
language of the section dearly imports the acting the part of another 
person, the actor pretending that he is that person,** 
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*' There are eectiont of the Peiu3 Code under which the falee awamption of 
appearance or character may be au offence, though no indiridual ie meant to be 
r«pree«nted, or only an ituaipnary penKiu. Such are the ti. 140, 170, 171» and 
415, but they hare no application to the prewent caec, and the laat aeoiion ia 
made applicable to poraouation of an imaginary poraon by an ezpreee enaot> 
meat/’ (R. v. Kadar, 4 Mad. H.C. 18 ; B U. Weir, 00.) 

Sec s. 643 of Act XIV of 1882. (Civ. Pro. Code.) 


206 . Wlioever fraudulently removes, conceals, 

transfers, or delivers to any person 


of propter ty 
to prevent ita 
•i'iEurc a« a for- 
feit urc or in exo- 
cutiou of a decree. 


any })roperty or any interest therein, 
intending thereby to prevent that pro- 
perty or interest therein from being 
taken as a forfeiture, or in satisfaction 


of a fine, under a sentence which has 


been pronounced, or which lie knows to be likely to 
he pronounced, by a (^ourt of Justice or other com- 
petent authority, or from being taken in execution of 
a decree or order which has been made, or which he 


knows to be likely to be made, by a Court of Justice 
in a Civil suit, shall bo punished with imprisonment 
of either description for a term which may extend 
to two years, or with fine, or with both. 


Commentarj. 

This section, and noi s. 145 of Act X of 1859 (Benjjal Rent L.iw) 
applies to the fraudulent removal of property to biirk the decree of a 
( ollccior. (Gaurchandra e. Krishna^ 2 B.L.R, S.N. iv ; S.C, lO 
i)uth. Cr. 467 ) 

Sec s. 643 of Act XIV of 18S2. (Civ. Pro. Code.) 


207 . Whoever fraudulently accepts, receives, or 


Fraudalent claim 
to property to pro- 


claims any property or any interest 
therein, knowing that he has no right 
or rightful claim to such property • or 


of . interest, or practises any deception 
touching any right to any property or 
any interest therein, intending thereby to prevent 
that property or interest therein from being taken 
as a forfeiture, or in satisfaction of a fine under a 


sentence which has been pronounced, or which he 
knows to be likely to he pronounced, by a Court of 
Justice or other competent authority, or from being 
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taken in execution of a decree, or order, which has 
been made, or which he knows to be likely to be 
made, by a Court of Justice in a Civil suit, shall be 
punished with imprisonment of either description 
for a term which may extend to two years, or with 
fine, or with both. 

Stc s. 643 of Act XI V of 1882. (Civ. Pro. Code). 

208 . Whoever fraudulently causes or suffers a 

Fmnduiontiy ,uf. <^ocroe, OF oi’der, to be passed against 
feritig a docroo for him ut the suit of unv person fora 

is due to such person, or for any property, or interest 
in properly, to which such person is nob entitled, 
or fraudulently causes or suffers a decree, or order, to 
be executed against him after it lias been statisfied, 
or for anything in resjicct of whicli it has been satis- 
fied, shall be punished with imprisonment of either 
description for a term which may extend to two 
jours, or .viti, fiuo, or will, boll,. 


Illustration, 

A institutes a suit against Z. Z, knowing that A is likely to obtain 
a decree against him, fraudulently snUcrs a judgment to pass against 
turn for a larger Rmounl at the suit of B, who has no just claim 
against him, in order tliat B, either on his own account, or for the 
benefit of Z, may share in the proceeds of any sale of Z’s property 

which may be made under A's decree. 7 , has committed an offence 
under this section. 

Commentary. 

The three preceding sections have the effect of rendering criminal 
ail colliisive modes by which creditors, or lawful claimants, may be 
defeated of their just remedies. By the English Statute, 13 Eliz. c. 
5, (braudulent Conveyances) such contrivances were made void as 
against such persons whose actions, suits, judgments, or executions 
were J^’gnt be in any way disturbed, hindered, delayed, or defraud- 
cd. 1 he decisions upon this Statute may be of some use in helping 
to the right construction of the present clauses. The whole subim is 
elaborately; discussed in Smith’s Leading Cases, Vol, I. to which I 
shall principally refer. 


tn r«»5* u.?? J. a he doM that thin* with intent 

to tmnd, out aot otherwue.* (t. 25, ante p. 23.) 


1 he question, fraud or no fraud, is always a question of fact, and is 
to ^ inferred, or may be negatived, by the circumstances of each 
particular case, (i Sm* L.C. n — 15.) One great test of fraud is to 
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inquire whether the appearance and reality of the transaction corres* 
pond And, therefore, where there is a conveyance which is absolute 
in appearance, but without any possession following upon it, or where 
there is merely a concurrent possession with the assignor, this will in 
general be deemed conclusive evidence of fraud. I'hcrc must be an 
exclusive possession under the assignment, or else it will be fraudu* 
lent and void. (MiV/. 1 1, 12.) 

There are two cases, however, in which the w'ant of actual posses- 
sion is no fraud. Fhe first is where an actual delivery is impossible, 
as in the case of a ship at sea, goods on their way from one place to 
another, &c. Here a symbolical delivery, by a tr.insfer of such docu- 
ments as convey the right to the property, is sufficient, (i Sm, L,C» 
17.) The second case is, where the tenor of the deed does not re- 
quire possession. For instance, in many cases of mortgage, by the 
express conditions of the instrument the possession of tiu? properly 
is not to be changed, therefore the absence of such a change is no 
emblem of fraud, hraud will <>nly be inferred when possession 
ought to accompany and follow' tlie deed. [IhiJ. 13.) 

A conveyance will also be fraudulent w'here it is made voluntarily 
and without consideration, when the assignor is at the time insol- 
vent, or even in such a state of debt as is likely to Icnmnale in insol- 
vency, provided the efftct of tlie conveyance is in any material 
degree to dimmish his power of meeting his liabilities, (i Sm. L.C. 
20.) Of course, such ordinary gifts as a man might make, though 
at the lime embarrassed, without any deliberate inicnliun of dimin- 
ishing the security of Ins creditors, would not be ciiminal. But 
when the character of the assignment is such, that it can only be 
explained on the suppt>sition of a desire to put property out of the 
w'ay of those better entitled to it, fraud would necessarily be inferred. 
And, so, i conceive it would be in all c.ases of transfer of any specific 
moveable property aclu.illy the subject of litigation at the lime. But 
the act only conteinphitcs legal liabilities, and, therefore, no transfer 
will be fraudulent which has merely the efTccl of preventing the 
parly from complying with moral obligations, or discharging debts 
of honour. 

It makes no difTercnce in the fraud that the obligation which is 
evaded is one derived from another, provided the properly trans- 
ferred is legally liable to satisfy it. And, therefore, an heir, or 
executor, may be indicted under this section for collusively getting 
rid of property liable to the debts of his ancestor or testator, (i Sm. 

LC. 23 ) 

A voluntary* conveyance bv a man who is about to be tried for any 
crime, where conviction w'orKs a forfeiture, will be fraudulent. And 
even considerations of affection will not support the transfer, where 
the object is to remove the property from the effect of the sentence; 
as, for instance, tvhcrc the conveyance by a man about to be tried for 
a felony was made in trust for the wife. ( i Sm. L.C. 19, Re Saundcr's 
estate, 32 L.J. Ch. 224; S.C. 4 Giff. But such an assignment 

at any time before conviction will bind the property, if made 
b^na fide and for valuable consideration. (Whitaker v, Wisb^, 12 
C.B. 44 ; Chownee. Baylis, 31 LJ. Ch. 757 ; S.C. 31 Beav. 351.) Where, 
however, the assignment was made by a person who, under a mis- 
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take of fact, thought he had committed a crime when he really had 
not, it was held that the transaction was not illegal, and a re-convey- 
ance to himself was decreed. (Davies v, Otty, 34 LJ. Ch. 252,) 

A conveyance will not be fraudulent merely because it deprives 
another of a security which he would otherwise have had, if that is 
not the object of the act. For instance ; there will be no fraud in a 
sale by a debtor of his landed property for a fair and adequate con- 
sideration, though it will, of course, be much less convenient to the 
creditors to pursue the purchase-money than the property. And it 
would make no difference whatever that the debtor was actually in the 
throes of a law suit. For he is not bound to keep his property in one 
form rather than another for the convenience of his creditors. And 
in Kngland it has been repeatedly held that the fact of such a sale 
having been effected when an immediate execution was anticipated 
will not vitiate the sale. In one of the late cases upon the point, 
it appeared that a tradesman, expecting the execution of a writ 
issued out of the Court of Chancery for payment of costs of a suit, 
cfTccicd a sale of the whole of his furniture and stock in trade. The 
only document which passed was a receipt for the purchase-money. 
A few days after the pui chaser had taken possession, a writ was issued, 
and a suit was brought by the Sheriff to decide whether the sale was 
fraudulent. Kindersley^ V.C., said, 

“At Uio present day, whatever fluctuations of opinion thore may have been 
in Win Courts of this country tvs to tho construction of that Statute (13 Elii. c. 
6) it is not a ground for vitiating a stvlo that it was made with a view to defeat 
an inUuidt^d eiecution on tho goods of tho vemdor, the subject of the sale, sup- 
posing it was in ail otiior rosjH'cts bom fide. The case of Wood v Dixie, (7 Q. 
il. 8l>2) has «ettl(»d that at law in the most solemn manner, on a motion for a 
new trial. With rosjH'ct to the (luoelion whether the sjile was bona jide, it was 
at one time attoinpU'd U) lay di>\vn rules that particular things wore indelible 
badges of fraud ; hut iii truth every ease must sUnd npon its own hxdiug ; and 
the Court or Jury must consider whether, having regard to all the circumstances, 
the transaction was a fair one, and intended to jiass the propt'rty for a good and 
valuable consideratiou.” (Halo r. Metropolitan Saloon Omnibus Company, 28 
I.*. J. Ch. 777 ; 8.C. 4 Drewr. 41*2 ; Darvill r. Terry, 30 L J. Ex. 335 ; S.O, 6 H. 
A N. 8 O 7 ; Sankar^na t>. Kamayya, 3 Mad. 11 C. 231 ; Pullen Cbetty v, Kama- 
linga, 5 %b. SdS ; Tiliakchand t. Jitamal, 10 Bom. li.C. 206 ; Kajan Harji «. 
Ardeshir, 4 Bom. 70.) 

On the same principle it has been lately ruled in Madras, that a 
mere gift will, among Hindus, be valid as against creditors, if it was 
a genuine borta fide transaction, and not a fictitious contrivance to 
deceive as to the right of property. (Gnanabhai v, Srinivasa, 4 Mad. 
H.C. 84.) 

In the case of a sale it will be observed there is merely a change 
of one species of property for another, and the judgment-creditor 
may, if nc can find the money, take out his execution just as he 
might have done against the goods. But the English law goes 
further, and holds tnat there is no fraud in an open preference by a 
debtor of one creditor over another, and that he may transfer his 
property to any creditor he chooses, even after the others have 
commenced their actions. (1 Sm. I^C, i8.) Accordingly, where A 
beinpf indebted to B and C, after being sued to judgment by B, went 
to C, and voluntarily gove him a warrant of attorney to confess 
judgment, on which jua^ent was immediately entereef, and execu- 
tion levied on the same day on which B would have been entitled 
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to execution, and had threatened to sue it out, it was held that 
the preference given by A to C was not unlawful. Lord Kenyan^ 
C.J., said, 

** There wmi no frmnd in thie case. The plaintiff (C) wai preferred! by hie 
debtor (A! not with a view of any benefit to the latter, hot merely to aeeurethe 
payment of a juit debt to the former, in which 1 ae© no Ulegaiity or injustioo/' 
(Uolbini v. Anderion, 5 T. K. 2^5.) 

1 conceive that precisely the same construction would be put upon 
s. 2t56 ; the test being, whether the transfer was intended to procure 
any improper advantage for the debtor to ifie prejudice of his creditor. 
And this is supported by tlic language of h. 208, which only applies to 
decrees in favor of persons to whom nothing was due, or not so 
much. It would be no fraud togive facilities to enable a honA fid^e 
creditor to hurry a suit through to judgment and execution. 

But a preference in favor of one creditor over another will be fraudu- 
lent when, under the appearance of satisfying a legal claim, the 
debtor really intends to put bis property into the bantls of a person 
who will keep it in trust for him and piotccl it from seizure. 

“ The law will lu^t allow a c*rodilf>r to maki'' uth^ of hi* dfman»i to shield bin 
debt^^r ; and, wVnl** bo loavf** him iti »tatu by forU'aring to ouforco tluj 
KAtogntueut, to defeat the other croditt-ra by iuBUiting upou it” (1 Hm. L.C. 

17 ) 

And, so, in a case of this sort Baron Ro/fe said, 

*' In one »en«e it may be conaiderod fraudulent for a man to prefer one of bia 
creditom the reat, and give him a a^KMinty wbieb loft bia other onHlitora 
unprovi(le<i for. Hut that ii not the soniK} iu which the law undorNtajtids the 
term ‘ fraudulent ' 'rho law leave* it cfpen t.o a debtor to make hi* own 
nrrangementa with hie »everal crt‘diti»r«, and to pay them in *iich order a* ho 
think* pmjwr. What i« meant by an initrunicnt of thi* kind Uung fraudulent 
i*, that the pvvrtie* never intended it to have op<*ratjon a* a rc»al iiiitrumcut, 
according to it* apparent character and effect.” (Kveleigh r. Pumaord, 2 . A 

K. 641. And * 0 © p(?r Lord i/ardteteke, We*t r. Skip, 1 W*. Son. 2 

It IS curious that neither the fr.amers nor the commentators upon 
the Code should have seen any diflfjculty in these provisions. The 
authors of the Act (Report 18^7, Note q) dismiss them with the 
summary remark that ” no other part of this chapter seems to require 
comment while the Commissioners (2nd Ret>ort, 1847,5. 162) devote 
a paragraph to criticisms upon the policy of these sections, but do not 
allude to the manner in which they were to be worked. 

As to the Courts which may take cognizance of these offences, see 
Cr. P.C., s. 195 (b.) 

Sec S.643 of Act XIV of 1882. (Civ. Pro. Code.) 


209 . Whoever fraudulently or dishonestly, or 
, . with intent to iniure or annoy any 

Dithoneftly 1 

i.k>oK{.iwci.iBi person, makes m a Court of Justice 
of jtu. jjjiy giaiin which he knows to be false, 
shall be punbhed with imprisonment 
of either description for a term which may extend to 
two yean, and shall also be liable to fine. 
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Sec Cr, P.C., s. fb), and s. 643 of Act XIV of 1882. (Civ, Pro, 
Code.) 

210. Whoever fraudulently obtains a decree or 

a docrpe not due, or for a larger sum than is 
for a •urn not doe. property OF interest in 

property to which he is not entitled, or fraudulently 
causes a decree or order to be executed against any 
person after it has been satisfied, or for anything in 
respect of which it has been satisfied, or fraudu- 
lently suffers or permits any such act to be done in 
his name, shall be punished with imprisonment of 
either description for a term which may extend to 
two years, or with fine, or with both. 

See Cr. P.C., s. 195 (b), and s. 643 of Act XI V of 1882. (Civ. Pro. 
Code.) 

211 . Whoever, with intent to cause injury to 

any person, institutes or causes to be 
ni^oVitii instituted any criminal proceedines 

Lotont to iiijare. •i.i.rj, pii i 

against that person, or falsely charges 
any person with having committed an offence (see 
8. 40, <mtc p. 28 avd note to s. 224, post,) knowing 
that there is no just or lawful ground for such 
proceedings or charge against that person, shall 
be punished with imprisonment of either description 
for a term which may extend to two years, or with 
fine, or with both ; and if such criminal proceeding 
be instituted on a false charge of an offence punish- 
able with death, transportation for life, or imprison- 
ment for seven years or upwards, shall be punish- 
able with imprisonment of either description for a 
term which may extend to seven years, and shall 
also be liable to fine. 

Commentary- 

Where a charge was preferred before an Inspector of Police, who 
disbelieved and refused to act u^n it, an indictment under the above 
section was sustained. Scotland ^ C.J., said, 

** To eoBstitiito the offepee of proforrioB a false charge coatmaplated in 


Sect. 810 


FALSE CHARGES. 


185 


VafiittnkUi. It i» «noaigh if it t^ppear, m it doe* in the prtMvnt nmm, ilmttli* 
cfa&rfre ira* ditiber*tely m»de before an officer of FoHce, with a viaw to ita 
btitng broufir^t before a MaKiatrate. Of oounw, a mere random cottverwition or 
remark would not amount to a charir(». A* to the other pointy it i* said that it 
mtuit app^r that the charge wa* fully hrard anddi#Diu«MHi. This i« not necoo- 
aarv. It is enough io a case like the preaent if it appwr that the charge i« not 
•till pending. An indictment for faliMdy charging could not Iw •uetaauHl if tho 
necuaation were entertained and ettll remained under pmper legal enquiry. 
Here llw* fact* that the Inspector of Poh«‘e rtduiMHl to act UfH>n the charges, and 
that no further step was taken, are enough to bung Uie eiUM.* within a. 211.** 
(H. » Subbana, 1 M«d. U.C. 30 ; 8 0 Weir, (U M) ; I Wym. Cue. 7 : S.C. 4 
Hath t'r. let. 11 ; Empress t*. Abul ILumn, I All. dltr i Kioproiis Hulikt i6. 
h27 ; Empress • Asbrof, 5 Cal, 281 ; Kmprt'ss s Bahk Iloy. 6 C al. f>82 ) It ii« 
Iniwcver, necessary that the false charge should in* made to a (%>mt or to an 
officer who has jKJwen# to investigato aiul »e«d w|* for tnal. Whi’ro a charge of 

who had neither Magisterial nor I'ohce powers, it was held that no oflfcnco had 
been cotuutitlcd uuder s.211 (Ktnpress s. JauuKina, tl Cal, b20.) 

It has been laid down by the C!alcut(a High C'ourt that a person 
cannot be convicted of ahcitncnl of a faUe charge, under ss. icK) 

21 1, «iolely on the ground of his boviug given cvirleiue in '•upporl of 
suchch.irgc. d'hc case was one i< ieireil i>y the Scsskois Judge uiuler 
s. 4 of tin* ( t iin. P ( ., aud in his letter of iclcremc he made the 
(oliowing observations ; 

*' After careful considerati on, I hold that a, 10'^ docs not contemplate any acti 
of subsefjucnt ab'tnieut, and that the C'«>de d -es n<»t providi* for thn punishment 
of such offeurtm, except wlnoi they nro sueh us an* defined iu ss. 212 to 218 of 
Chap. XI <»f the Indian IVn.il th>de. Muuy very evreUent rensons could Vm 
assigned for this apparent, though not real, oniisMon. It will, however, suffice 
for the purpose of tins refereuco t^i p<*mt out thut if th« inferior and thcorotL 
calty less cxjxjncnccd Oiminul Courts worn allowed to punish aa almtiort 
persons who gave evidence in supfKirt of false charges, or rather charges 
found by the said Courts to lw‘ false, the pmvisions of the Pro<*eduro Code by 
which the punishment of the crime of fal.se evidence ran only lie infllctod by the 
B<««Mitions Court would be praetnally neutralised au<l set at nought. It is, T 
think, obvious that this was never intende<|, and t hat the frameriof tho Criminal 
Procedure Code, although they allowed the lower Criminal Court# to punish 
for false charips, never viwtcd them with suthority to punish those who sup- 

K rted such ensrgos, not by previous arts but by etidence only." <U. tJ. liom 
mda, 9 B L.H. App». 10 ■ 8.(\ IH 8uth. Cr. 28.) The High Court 
expressed their concurrence wuih the SfUKsions Judge, and set aside the w 

The decision wa$. no doub?, right in the particular instance stated. 
Where there was no case whatever against the prisoners, except that 
they had given evidence which the Court consiacred to be false, it is 
plain that they ought to have been charged with that as a substantive 
oUencc. If in an evasion of the law to twist a primary into a 
s<?condary offence, merely for the purpose of introducing a different 
iurisdiction, or a lower scale of punishment. Accordingly, in the 
case of the Ouecn v. Boulton and others, where the evidence, if 
believed, established the systematic commission of unnatural offences, 
while the Crown had limited the indictment so as only to charge a 
misdemeanor, Cockhurn, C.J., directed the jury to acquit. But the 
reasons given by the Sessions Judge, and apparently concurred in by 
the High Court, seem to me to be of very questionable soundness. 
It is quite true that assistance given to another, subsequent to and 
independenUy of the substantive offence, docs not amount to an 
abetment of iL But if the assistance was given as part of the original 
scheme for committing the offence, and for the purpose of further* 

24 
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tng or facilitating it, the case would fall under the 2nd and 3rd 
clauses of s. 107. For instance ; the mere harbouring of a murderer 
is punishable under s. 212, and not as an abetment of the murder. 
But if it were arranged that a murder should be committed at a 
particular place at night, and that the prisoners should leave his house 
door open so that the murderer might at once slip in and so escape 
observation, there can be no doubt that the proper way to charge tne 
offence would be as an abetment. So, if it were determined to crush 
a particular man by a false charge, and the part of the plot assigned 
to one or more of the conspirators was the supporting of the charge 
by false evidence, there can be no doubt they would be legally punisTi- 
aole as abettors of an offence under s. 211. Nor is there anything 
conclusive against this view in the fact that the charge would be 
cognizable by a tribunal inferior to that which could try a charge of 
false evidence. Suppose the person who had actually preferred the 
charge had himself sworn to its truth. It could not be contended 
that this would be a ground for quashing his conviction under s. 211. 
If not, there is no greater anomaly in allowing his confederates to be 
indicted for abetting him. 'I’here might very well happen to be diffi- 
culties in procuring a conviction for giving false evidence, which would 
vanish if the charge were limited to one under s. 211. 

In England, in an action for a malicious prosecution, the evidence 
in which is the same as w'ould be required in an indictment under 
s. 211, it is absolutely necessary to allege and prove that the case 
terminated in favour of the complainant. 'Fherefore, when the plain- 
tiff was summarily convicted under a Statute which gave no right 
of appeal, it was held that no action would lie. (Bas6be v. Matthews, 
L.R* 2, C.P. 684, sec, also, Raj Chunder Roy v. Shama Soondari, 4 
Cal. 583.) But although a conviction unreversed would of course be 
very strong evidence for the defendant that there was reasonable 
ground for making the charge, 1 imagine that it would not be con- 
clusive, if it could be shown that the defendant in making the charge 
knew of its falsity, and brought false evidence in support of it, or 
kept back the evidence which might have rebutted it. (See Parimi 
t/. Bellamkonda, 3 Mad. H.C. 238.) The discharge of an accused 
person by a Presidency Magistrate under Act IV of 1877,5.87 (now 
Cr. P.C., s, 209) is such a termination of the prosecution as entitles 
the accused to maintain an action for a malicious prosecution (Venu 
V. Coorya, 6 Bom, 376.) 

Where it is established that the charge preferred, or the proceeding 
taken, was known to be wholly without foundation, the law will infer 
an intent to injure, (Sec ante p. 107.) And an offence will equally 
have been committed under this section, though the intent to injure 
was not the primary intention. As, for instance, where the principal 
object in making a false charge was to obtain a reward offered for 
the conviction oi the offender, or to divert suspicion from the party 
re^Uy guilty. 

The knowledge that the charge was a false one must, of course, be 
inferred from the circumstances of each case, but this must be jucte^ 
of according to the facts as they were known, or supposed to be when 
the charge was made, not as they are ascertained oy more complete 
entjuiry. And, accordingly, the party accused ol making a udse 
charge will tdways be allowed to show the informatioii on which he 
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acted, and the rumours, or even suspicions, which were afloat against 
the person accused. Not, o( course, for the purpose of establishing 
the guilt of the latter, but of showing the bona fidti of his own con- 
duct. (R. V. Navalmal, 3 Bom. H.C.C.C. 16.) 

Rashness in making a charge, which is in fact believed, is not of 
itself indictable. (R. v. Fran Kissen, 6 Suth. Cr. 15; S.C. 2 NVym, 
Cr. II .) But where there is a ready and obvious mode of ascertaining 
the truth of the charge, as, for instance, by personal enquiry frorn the 
person on whose information the accuser acts, and the opportunity of 
of so doing is neglected by the defendant, the absence 01 enquiry is 
an element in determining the question of the presence, or absence, 
of probable cause. What its weight may be must depend on the cir- 
cumstances of each case. Therefore, where the defendant gave A 
into custody on a charge of felony, acting on information received 
from B, which was itself derived from C, and he made no enquiry 
himself from C, and the Judge directed the jury that on that state of 
circumstances there was no reasonable or probable cause, the Court of 
Exchequer Chamber refused to disturb the verdict on the ground of 
mis-direction. (Perryman r. Lister, L.R. 3, Kx., 197.) But the 
House of Lords ordered a new trial, being of opinion that the neces- 
sity for enquiry from C would depend upon the position and circum- 
stances of the informant B, and was not in itself conclusive and 
necessary evidence of want of reasonable and probable cause. (L.R, 
4, H.L, 521.) 

The mere fact of an acquittal, even for want of prosecution, is not 
even pnmd facie evidence of such malice as is necessary to support 
an indictment under this section. ( Roscoe, N.F. 445, and in the r.C. : 
Gunesh DuU v. Mugneeram, 11 B.L.K. 321 ; S.C. 17 Suth. 283.) 

Where a charge is really well founded, the fact that it is preferred 
merely to gratify personal spite, will not make it indictable. (R. v, 
ChideJa, 3 N.W.r. 327.) But, where the accusation turns out to be 
untrue, evidence of actual malice is most important as tending to 
show that the charge was known to be false. 

A false charge of that w'hich is not an offence, as refusing to give 
a stamped receipt for money, is not indictable, as falsely charging a 
person with having committed an offence (R. e. Gapaoo, 1 Bom. FLC. 
92) ; but if done with the knowledge that there is no just or lawful 
ground for treating it as an offence, it will be punishable under the 
hrst clause of s. i2t, as the institution of a criminal proceeding with 
intent to injure. (R, t?. Nobokisto, 8 Suth. Cr. 87 ; S.C. 5 Wym. Cr. 8.) 

This section will not apply to a public officer who merely acts, in 
the course of his duty, upon information conveyed to him, even though 
he doubts or disbelieves it. In such a case tnere could be no intent 
to cause injury. 

** It Boi oompetent to b Seesioa Jodge, upon b mere perueal of the origiaBl 
p eoe eed lB g t, ^ dupoee cd b emm of preAniag b faUe eompUint before b eub- 
ordtmte llBfiftiBte : but b fomud tml most be held.** (Kolee of 
Sadder Coart, 28 th April 18 Qt.) 

Offences under s. 21 1 committed in, or in relation to any proceed- 
ing in any Court, cannot be prosecuted except with the previous 
sanction or on the complaint of such Court, or of some other Court 
to which such Court is subordinate, (Grim. P.C,» s, 195 (b),) The 
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High Court of Bengal has repeatedly held that such sanction should 
not be granted without giving the accused an opportunity of produc- 
ing his witnesses to show that his original charge was in fact well 
founded, ffiovernmcnt v, Karimdad, 6 Cal. 496; Empress v. Shibo, 
ibid. 584 ; Empress v. Grish Chunder, 7 Cal. 87 re Giridhari Mondul, 
8 Cal, 435.) 'I he High Court of Allahabad appears to take a contrary 
view (Empress V. Bhawani, 4 All. 182.) 

Any person who is convicted of making a false charge of having 
commit I ( d an unnatuial olience, he having been previously convicted 
of the same offence, may also be whipped. (Act VI of 1864, 5.4, 
Whipping.) 

The charge which the pro.secutor actually intended to bring, and 
not that wlucli was framed by the Magistrate upon his evidence, must 
form the basis of a prosecution under s. 21 1. If he alleges an assault 
and theft, he cannot be indicted for making a balse charge of dacoity. 
(R. V. Melon Mceah, 3 Wym. Cr. 0.) But where llie facts stated by 
the prosecutor amount to a particular offence, and no other, and that 
statement is maliciously false, I do i\ot see how his ignorance of the 
legal aspect of those fads can alter the character of his crime. 

An oltonce under s, 21 1 includes an olTcMice under s. 182. It is, 
thercfoie, open to a Mngistiate to proceed under either section ; 
altliough, in cases of a more serious nature, it may be that the proper 
course is to proceed under s. 211, (Bhokteram t;. Heeia Kolila, 5 
Cal. 184 ) 


212 - Whenever an offence (see s. 40, ante p. 28, 

and note to s. 224, post) has been 
cominitted, whoever harbours or con- 
ceals a person whom he knows or 
has reason to believe to be the offender, with the 


intention of screening him from legal 
punishment, shall, if the offence is 
punishable with death, be punished 
with imprisonment of either description for a term 

which may extend to five years, and 
}u shall also be liable to fine ; and if the 

tion for life, or offeDce IS punishable with transport- 
wi^jmprieoo- Jqj. qj. imprisonment 

which may extend to ten years, shall 
be punished with imprisonment of either description 
for a term which may extend to three years, and 
shall also be liable to fine ; and if the offence is 


punishable with imprisonment which may extend 
to one year and not to ten years, shall be punished 
with imprisonment of the description pi'ovided for 
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the offence for a term which may extend to one- 
fourth part of the longest term of imprisonment 
provided for the offence, or with fine, or with both. 

E/^rvpllon, — Tliis provision shall not extend to 
any case in which the harbour or concealment is by 
the husband or wife of the offender. 

A, knowinij ihnt B )u'is roninuirtti daroitv, knowingly ronce-als B 

oul<‘r l(» •'( rcrti liitn frtmi puntviunciJt. HtMC, as 11 is liable 

to li aiispof lat ion I<m lift*. A is habir to impt iscaiinrnl (»f citlit'i de- 
ijtnplion for a lt*i in not tXicrdinj; lbn'e )fais,aiid is also liable lo fine. 

Commentary. 

‘I'lu* essence of tins oftem c consists in tlu* intention with which the 
art 5s done. And, thci clou*, the bate l.n l i*t ineivin)^ aiui assisting 
an otfendei , if tione a> a nu-ie inatler ot Immaiiily to a pet son iti 
distiess, aiul willi no alternpt sneen him from justice, will be !U> 
ortence, f Atcli. lo.) i In* object must also be to screen him from the 
punishment due to an otienc e, and, theu fore, the conccalnient of a 
j>eison wlu) was suj)j»os<'d lobe a lunaway debloi would not be witiiin 
llie ter ms oi s, j I j 1 1 would appeal , loo, llial tin* otteni e wbiclt ih 
N upj»ose<l lo have been comnutteu must be the (ifleiue which actually 
h.is been commuted. It a murdeier weie to induce .tnolher locontcal 
him. by a lepiesenlaliou that he was jnirsued lot a ihell, 1 doubt very 
much whetlier any ad would ha\e been done for which the harbourer 
could be iiulideii. ( eilamly, if indictable lietould not be punished 
as havmj,j concealed a murdeier, for j>o>sibly if be bad known the 
enormity of his guilt he uouki h.rvc siiueruJr i erl the criminal at once. 
He could only be punished for the crime which he sujiposed lie was 
commiUmg; that crime, m fact, he never <lid commit, and I do not 
see how he could be made constructively guilty of another crime, sim- 
ply because the jrerson whom he admitted was guilty of a different 
offence, of which he had no knowledge. 

The offence committed by the primary offender must have been 
actually completed, when the harbouring lakes place. Accordingly, 
a man was acquitted who was indicted as an accessory after the fact 
to a murder, when it turned out that he had harboured the felon, 
after the injuries were inflicted, but before the death ; for till death 
there was no murder. ( i Russ. 1 73.) But there would be no difficulty 
under this section in indicting the party for having harboured a per- 
son whom he knew to have voluntarily caused grievous hurt. (s. 326.) 
Where the person harboured has escaped from custody, or where there 
has been an order issued for his apprehension by a public servant, 
competent to issue it, any person wdio harbours him with knowledge 
of such escape or order will be indictable under s. 216, whether he 
knows the offence has been committed or not, and even though no 
offence has, in fact, been committed. 

213. Whoever accepts, or attempts to obtain, 
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or agrees to accept, any gratification 
for himself or any other person, or 
from pun. restitutiou of property to himself 
or any other person, in consideration 
of his concealing an offence, (see s. 40, ante p. 28, 
and note to s. 224 post) or of his screening any 
person from legal punishment for any offence, or 
of his not proceeding against any person for the 
purpose of bringing him to legal punishment, shall, 

if the offence is punishable with death, 
fenoe.^ puuished with imprisonment of 

either description for a term which 
may extend to seven years, and shall also be liable 

If ptiTiiibfibio offence is punish- 

with tran»tK)ru- able with transportation for life, or 

with imprison. With imprisoiunent which may extend 

to ten years shall be punished with 
imprisonment of either description for a term which 
may extend to three years, and shall also be liable 
to fine ; and if the offence is punishable with im- 
prisonment not extending to ten years, shall be 
punished with imprisonment of the description 
provided for the offence for a term which may 
extend to one-fourth part of the longest term of 
imprisonment provided for the offence, or with fine, 
or with both. 


Whoever gives or causes, or offers or 


Offering gift or 
reetorntion of pro- 
in oonftuler* 
— tening 


agrees to give or cause, any gratifi- 
cation to any person, or to restore or 
cause the restoration of any property 
to any person, in consideration of 


that person s concealing an offence^ 
{see 8. 40, ante p. 28, and note to s. 224 post) 
or of his screening any person from legal punish- 
ment for any offence, or of his not 
'*‘"‘** '*'• proceeding against any person for the 
purpose of bringing him to legal pun- 
ishment, shall, if the offence is punishalHe with 
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u inr-r fr HM r death, be punished with imprison- 
trmnyoru- niont of either description for a term 

MWH for iu 6 , or 1 » I 1 

with impriioo. wtiich may extend to seven years, 

and shall also be liable to fine; and 
if the offence is punishable with transportation for 
life, or with imprisonment which may extend to ten 
years, shall be punished with imprisonment of 
either description for a term which may extend to 
three years, and shall also be liable to fine ; and if 
the offence is punishable with imprisonment not 
extending to ten years, shall bo punished with im- 
prisonment of the description provided for the offence 
for a term which may extend to one-fourth part of 
the longest term of imprisonment ])rovided for the 
offence, or with fine, or ^viih both. 

Exception , — The provisions of Sections 213 and 
214 do not extend to any case in which the offence 
may lawfully be compounded (Act VllI of 1882, s. 6.) 

The illustrations formerly appended to this section have been 
repealed by Schedule I of the Crim. P.C., Aet X of 1882. 'I'he whole 
law as lo compounding oaences now contained in s. 345 of that Act. 


ffin Ui help 
en property, Ac. 


215 . Whoever takes or agrees or consents to 

take any gratification under pretence 
or on account of helping any person 
to recover any moveable property of 
which he shall have been deprived by any offence 
punishable under this Code, shall, unless he uses 
all means in his power to cause the offender to 
be apprehended and convicted of the offence, be 
punished with imprisonment of either description 
for a term which may extend to two years, or with 
filne, or with both. 


The offence constituted by $ 5,213 & 214 , consists in the comipt 
motive which is brought into play as much as in the delay to criini- 
fial justice ; therefore, the mere concealing an oSence, or not bringing 
an oUendo* to punishment, will be no oSence under these sections, 
unless such conduct proceeds from some ** gratification/’ obtained, or 
aimed at. The word ’’ gratification/’ it will be remembered, is not 
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restricted to pecuniary gratification, or to gratifications estimable in 
money. Nor does it seem to be absolutely necessary that the person 
to be screened should have been guilty ot any offence, or even that 
any offence should have been committed, if the facts upon which a 
charge ought to be brouglu forward are suppressed upon any corrupt 
consideration. For instance ; suppose a man is found with his throat 
cut, and it comes to tlie knowledge of any person that one of the 
inmates of the house has been seen with bloody clothes, and that 
part of tlie property of the deceased was in his possession immedi- 
ately afterwards ; if the person possessed of this knowledge w'ere to 
offer to keep it secret il a sum of money were offered him, I conceive 
he would be guilty of the offence of attempting to obtain a gratifica- 
tion in consideration of his not proceeding against that other for the 
purpose of bringing him to legal punishment, even though it should 
turn out that the deceased Imd really committed suicide. It seems 
to me that the question would be, whether facts which entailed a rea- 
sonable suspicion of guilt were knowingly suppressed, and their sup- 
pression turned into a source of illicit gam, (See R- v. Best, 2 Mood. 
C.C. 124; K. V. Gulley, Russ. & R. 84.) 

U W'OuUl also appear that tiie offence is completed when the.corrupt 
consideration is accepted, or even when there is an attempt to obtain, 
or an agietunent to accepted it. If this be so, the fact that the very 
same person afterwards did prosecute even to conviction would not 
purge the offeiice. It was otheiwise under the old law as to com- 
pounding felonies. 'I’hcre, the offence consisted, not in taking the 
money, but in letting the delinquent escape. Accordingly, where upon 
an indictment for compounding a felony it appealed that the felon had 
actually been prosecuted to convitlion by the defendant, an acquittal 
was directed. (R. i>. Slone, 4 C. vSe P. 379.) 

Under S.24S of the Ciim. F,(T. a complaint brought under Chap. 
XX of that Code, ? /0., in siimmons-ca‘'es, ma y be witlidi awn by leave 
of the Magistiaie at any time before final order. Where, however, 
after a committal for adultery, the husiiand formally withdrew his 
charge before the Sessions Judge, but lire latter refused to allow the 
witiulrawal and went on with lire case, and sentenced the defendant, 
the High (\)urt of Bengal held that the withdrawal ought to have 
been allowed. (4 Suth. Cr. let, 10 ; S,C. i Wym. Circ. 3.) It is 
clear tliat in such a case there could be no withdrawal under s. 248. 
What I understand the Court to have meant was merely that the 
Judge, in the exercise of his discretion, ought to have allowed the 
husband to refrain from offering any evidence, in which case the 
accused would have been entitled to an acquittal, and not merely to 
a withdrawal of the charge. And this course has in more recent 
cases been held to be the proper one. (q Suth. Cr. let. 2, S.C. 5 
Wym. Circ. 5 ; R. v. Ramio, 5 Bom. H.C.C.C. 27 ; R. r. Devama, 1 
Bom. 64.) 

In cases of contempt of the lawful authority of a public servant the 
complainant is the public servant whose authority has been resisted, 
and not the private person injured by the resistance. The with- 
drawal, therefore, of such a charge must be based upon the applica- 
cation of the public servant resist^, or of the authority who sanction- 
ed the proceedings. (R. v. Muse Ali, 2 Bom. 653.) 
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The public prosecutor may also, with the consent of the Court* 
before verdict or judgment, withdraw any charge which he is prosecu- 
against any person. (Cr. P.C., s. 494.) 

Where a husband who had obtained a conviction for adultery in the 
Sessions Court, against wliich .in appeal was pending in the High 
Court, applied for leave to compound the offence, the Court held that 
leave could not be granted at that stage of proceedings, but under 
the circumstances of the case released the prisoner. (Empress v. 
Thompson, 2 All. 339.) 

It is obvioub that withdrawing and compounding a cliarge are two 
very different things. Many achaige miglil be withdraw n under s. 24S 
of the Crim. P.C which could not be comf>ounded under s, 345 and 
vtce vrrsd. 

It has been ruled by the High Courts of Bengal and Madr.is that 
the dcKtnne of English law by wlmh the right of a civil action is sus- 
pended until criminal proceedings have been taken, wlieie an act 
which causes a civil injury is alst> a felony, has no application in 
India. (2. Wym. S.C”. 12); |\’iranna v. Nagayya, 3 Mad. 6.) 'I he 
practical effect of the lule itself, even in hhiglaml, has been very 
much reduced by recent (..I'-es (Wells r. Abraliani, I..K. 7 ^.B. 554; 
Osborn v. (jilletl, I..K. 8, Ex. 8S ; ^artc Ball, 10 Cli. 1 ). OO7.) 

Section 215 only applies to persons who leceive money for the 
purpose of lielping another to recover property which has been unlaw- 
fully taken ; but, of course, any one who instigates such an offence will 
be punishable as an abettor Cieat caution will, therefore, be neces- 
sary in offering rewards for the recovery of stolen properly. Under 
9 (jco I\^, c. 74. s. 112. (( r. Justice Administration Improvement) 

it is made, an offence to publish any .idvertisernent for the return of 
property where any words are used purporting that no cjueslions will 
be asked, or that a rew.ird will be paid without seizing, or making an 
inquiry after, the person producing such property. I he spirit of this 
act will probably guide the ('ourts if any irulictinent is prefetred for 
the offence of advertising, vr offering rewards. EA’cry such advertise- 
ment should stipulate foi such information as may lead to the ap- 
prehension of the criminal. 

21& Whenever any person convicted of or 

charged with an offence, (»«« s. 40, 
*“ ante p. 28, and note to 8. 224, post,) 
being in lawful custody for that of- 
. ^ fence, escapes from such custody, or 

“ * ■ whenever a public servant, in the exer- 
cise of the lawful powers of such public servant, 
orders a certain person to be apprehended for an 
offence, whoever, knowing of such escape or order 
for apprehension, harbours or conceals that person 
with the intention of preventing him from being 

25 
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apprehended, shall be punished in the manner fol- 
lowing, that is to saj, if the offence for which the 

person was in custody, or is ordered 
hat./ apprehended, is punishable with 

death, he shall be punished with im- 
prisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine ; if the offence is punishable with trans- 


portation for life, or imprisonment for ten years, 

If puniaLai.!., sliall be punishcd with imprison- 
tninsport- mont of either description for a term 

with i mpr i 0 o u- which may extend to three years, 

with, or w'ithout, fine ; and if the 


offence is punishable with imprisonment which may 
extend to one year and not to ten years, he shall be 
punished with imprisonment of the description pro- 
vided for tlie offence for a term which may extend 
to one-fourth part of the longest term of the impri- 
BOnrnent provided for such offence, or with fine, or 
with both. 


Excrptio}i . — This provision does not extend to the 
case in which the harbour, or concealment, is by the 
husband, or wife, of the person to be apprehended. 


217 . Whoever, being a public servant, knowingly 


of law with 
intont to save ^r- 
ton from punish- 


disobeys any direction of the law as 
to the way in which he is to conduct 
himself as such public servant, intend- 
ing thereby to save, or knowing it to 


from likely that he will thereby save, 

any person from legal punishment, or 
subject him to a less punishment than that to which 
he is liable, or with intent to save, or knowing that 
he is likely thereby to save, any^ property from 
forfeiture, or any charge, to which it is liable by law, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to two years, 
or with fine, or with both. 
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Commentarj 

The direction of law here referred to means some express direc* 
lion, such as is contained in the Crim. P.C.^ ss. 44, 45. It does not 
extend to the general obligation not to stifle a criminal charge, which 
is common to ail subjects. |K. v, Karninihi, t Mad. 2h6; S.C, Weir, 
64 (80j.) On tlic other hand, it is not nec essary to show that the 
nelson intended to be saved had comimited any oflence, or was justly 
liable to punishment. The criminality consist*, not in saving a guilty 
man from punishment, but in (obstructing the proper course of justice 
in In* case. (Krnpress r. Amir l^ddten, 3 C al. 4IJ.) 


21a Wiioevor, being a public servant, and being, 

as sucli public servant, charged with 
the preparation of any record or 
other writing, franu‘S that record or 
writing in a nianntu* which he knows 
to be incorrect, with intent to cause, 
or knowing it to be likely that ho 
will thereby causis loss or injury to 
the public or to any person, or with inttuit thereby 
to save, or knowing it to be liktOy that ho will 
thereby save, any person from legal j)unishinent, 
or with intent to save, or knowing that ho is likely 
thereby to save, any jiroperty from forfeiture or 
other charge to which it is liable by law, shall be 
punished with imprisonment of either description 
for a term which may extend to three years, or with 
fine, or with both. 

Commentary. 

S<^<? the remarks upon ibis section, auie p. I3(). A man who inten- 
tionally read out faUc abstr.icls of papers to a person who was pre* 
paring a record, in consequence of which the latter mnoc:ently pro- 
duced what was a false record, was held not to have cornmittea an 
oflcnce under this section, but to be properly indictable for abetting 
such an oflcnce. ( R. Bnj Mohun, 7 .NiAVM*. 134.) 

The intention of a prisoner to cause loss, or injury, to the Sub- 
Inspector, was held to be loo remote to sustain a conviction under 
this section. (R. r. Jungle, 19 Suih. Cr. 40 ) 


Public *»*rTant 

fokiuinj? AH iil.'Kf- 
ris't r e c <> r ti <'r 
wntittjil^ wuli in- 
tcTit to |>‘r- 

fiou) puniith' 
nrifUt <(r jno^H’rty 
from forfeit urv. 


219* Whoever, being a public servant, corruptly 

or maliciously makes or pronounces 
in any stage of a Judicial proceeding, 
any report, order, verdict, or decision 
which he knows to be contrary to 
law, shall be punished with imprison- 


makuig XU ord«'r, 
A^c., whioh 
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merit of either description for a term which may 
extend to seven years, or with fine, or with both. 

As to the phrase “ Judicial proceeding,” see ante p. 169, 170. 

220 . Whoever, being in any office which gives 

liim legal authority to commit per- 
sons for trial or to confinement, or 
hy a por«ou to Iccop pcrsons iu confinement, cor- 
ruptly, or maliciously, commits any 
con- person for trial or to confinement, 
or keeps any person in confinement, 
in the exercise of that authority, knowing that in so 
doing he is acting contrary to law, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, or with fine, or 
witli both. 


Intent i o n a 1 
to ttpprt'- 


by law to 
approhoud. 


221 - Whoever, being a public servant, legally 

bound as such public servant to 
a])prehend, or to keep in confinement, 
any person charged with or liable to 
bo appreliended for an offence 
s. 40, ante p. 28), intentionally omits 
to apprehend such person, or intentionally suffers 

such person to escape, or intentionally 
aids such person in escaping, or 
attempting to escape, from such confinement, shall 
be punished as follows, that is to say : — 


it. 


With imprisonment of either description for a 
term which may extend to seven years, with or 
without fine, if the person in confinement, or who 
ought to have been apprehended, was charged with, 
or liable to be apprehended for, an offence punish- 
able by death ; or 

With imprisonment of either description for a 
term which may extend to three years, with or 
without fine, if the person in confinement, or who 
ought to have been apprehended, was charged with. 
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or liable to be apprehended for, an offence punish- 
able with transportation for life, or imprisonment 
for a term which may extend to ten years ; or 

With imprisonrnont of either description for a 
term which may extend to two years, with or with* 
out fine, if the person in confinement, or who ought 
to have been apprehended, was charged with, or 
liable to be apprehended, for an offence punishable 
with imprisonment for a term less than ten years. 


222 . Whoever, being a public servant, legally 

bound as such public servant to apprew 
hend, or to keep in confinememt, any 
person under simtenco of a Court of 
Justice for an offence {sre s. 40, antt: 
p. 128) or lawfully comriiilted to cus- 
tody, [Art XXV 11 of 1870, s, 8 ) inten- 
tionally omits to u])prehena such person, or inten- 
tionally suffers to such person escape, 
or intentionally aids sucli person in 
escai)ing, or aitein])ting to escape, from such confine- 
ment, shall be punished as follows, that is to say ; — 


1 « ♦ M t i C* « .i l 
n tf> 

11 tl'O fkri rt 
fill* >n*rvant 
by }ii« t«» 
‘ini 

«if 

ft Cevurt <'t Jutjtici'. 


it 


With trans[)ortation for life, or with imprisonnont 
of either description for a term which may extend 
to fourteen years, with or without fine, if tho person 
in confinement, or who ought to have been appre- 
hended, is under sentence of deatli ; or 


With imprisonment of either description for a term 
which may extend to seven years, with or without 
fine, if the person in confinement, or who ought to 
have been apprehended, is subject, by a sentence of 
a Court of Justice, or by virtue of a commutation of 
such sentence, to transportation for life or penal 
servitude for life, or to transportation, or penal 
servitude, or imprisonment for a term of ten years 
or upwards ; or 

With imprisonment of either description for a 
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term which may extend to three years, or with fine, 
or with both, if the person in confinement, or who 
ought to have been apprehended, is subject by a 
sentence of a Court of Justice to imprisonment for 
a term not exceeding ten years, or if the person was 
lawfully committed to custody. {Act XXVII of 
1870, s. 8.) 

It is essential to prove the le^al obligation imposed upon a public 
officer, neglect of which is charged against him. For instance, a 
village watchman in the N.VV.P. is not bound to arrest beyond his 
beat a person who is not a proclaimed offender, and v\ho has com- 
mitted certain heinous offences specified in Act XVI of 1873,5.8. 
(Empress v, Kallu, 3 All. 60.) 

223 . Whoever being a public servant legally 

bound as such public servant to keep 
in confinement any person charged 
ligoniiv Huff«r«d 'vvitli Or convicted of any offence, (see 

by public norvaut. 

s. 40, ante p. 28) or lawfully commit- 
ted to custody, (see Art XXVII of 1870, s. 8) negli- 
gently suffers such person to escape from confine- 
ment, shall be punished wdtli simple imprisonment 
for a term which may extend to two years, or with 
fine, or with both. 

Commentary. 

Convict warders arc public servants within the meaning of this 
section. (H. V, Kallachand, 7 Suth. Cr. 99 ; S.C. Wym. Cr. 35.) 

224 - Whoever intentionally offers any resistance, 

or illegal obstruction, to the lawful 

obS^ruotion'' by apprelicnsion of himself for any offence 
jwnon hii law. 4 () p, 28) with wliicH he is 

lui aDDreuooaiou. ' ' r / 

charged , or of which he has been con- 
victed ; or escapes, or attempts to escape, from any 
custody in which be is lawfully detained for any such 
offence, shall be punished with imprisonment of 
either description for a term which may extend to two 
years, or with fine, or with both. 

j 

Explanation . — The punishment in this section is 
in addition to the punishment for which the person 
to be apprehended, or detained in custody, was liable 
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for the offence with which ho was charged, or of 
which bo was convicted. 

Commentary. 

The escape which is punishable umler this section is escape from 
custody for an offence. Kscape from custody under civil process is 
not punishable. (R. v Connon, 0 Born. H.C. C.C . 1 5.) 

Act IV’ of 1867, ^defining; “Oderue^’) followed by Act XXVII of 
1870, (Penal C ode Amendment.) tsee s. 40, p. 28) has cleared 
away a j^ood many difficulties which attended these ss. 221 --225. It 
extends the me.ininff of the woid offence to am ihin^ made punishable 
by a special or local law, and tenders escape lioin custody for default 
of security tindei C hap. XXXVIII of the ( itm r ('• punish* 

able with one year’s imprisonment, or fine, (ir both (s. 225A, f^ost,) 
The inUoduction of the words “lawfully committed to custody” in 
ss. 2 J 2 2 J\ also meets the t.ase of persons lawfully arrested on 

suspicion, r under ( r. P.(\, s 55, tlioujL^h not ac tually c haiy,N*d with 
any specific offence, <See 5 Suth. (.1. let. g; S.(. 1 \\’)ni. t'ii<‘. 26.) 
It IS nc'i offence to escape from custod)', wheM‘ the acc used not being 
aprcxlaimed offender, lias been ariesied by a pnvale person for an 
offence, such as theft, not committed in his piesenre < R. v. Bojjigan, 

5 Mad. 22. (Jiim. P C., s, <^<).) Nor is a peisDu who has been acciintted 
of a charge on the ground of insanity, im! c onfined in jail under the 
order of (iovernmenl, purnshaf>le undci s. 224 if he escapes from 
custody. cv(*n though he is sane when he does so. (Pro. ^tad. II.C. 
25th Mov. 1862 ) And this is still the law ; though a jailer who 
connived at his escape would now be punishable under s. 223, since, 
though not convicted of any offeritc, the person who escafied was 
lawfully committed to custody. 

One contingency, however, has been overlooked in framing both 
these acts ; and that is the possibility of persons in India being charge- 
able only with offences punishable under the law of KngUnd. For 
instance, if a British <ailor committed a murder on the High seas, 
*whcn he reached ^^adr.'4^, he would be punishable by the High Court 
for murder under the law of England. {See ante p. ii.) Hut inasmuch 
as this is not anything made punishable by tlie Code, (». 40, aniA 
p. 26) or by any special or local law as therein defined, (ss. 41 i 42), 
a public servant could not be indicted under s. 221 for omitting to 
apprehend him. nor could he, or any friend of his, be indicted under 
s. 224 or 225 for resisting apprehension, nor could he be indicted 
under s, 216 for escaping from custody, nor could any one be convicted 
under that section for harbouring him. But if he were once appre- 
hended any public servant who intentionally suffered him to escape 
would be punishable under s. 222 as amended by Act XXVI I of 187a, 
s. 8, (Penal Code Amendment), for then the prisoner would have been 
“ lawfully committed to custody.** 

A charge of having escaped from custody may be enquired into and 
tried where the person charged happens to be when the charge is 
made. (Cr. P.C , s. 181.) 

Any sentence passed on an escaped convict, cither for the escape 
or for any other offence, may, according to its nature, be ordered to 
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take effect immediately, or at the expiration of the period of his 
former sentence, (Cr.P.C., s. 396.) 

225 . Whoever intentionally offers any resistance, 

or illegal obstruction, to the lawful 
i^i<i»tai)oc or appreliension of any other person for 
lawful apprehen- an offence (see s. 40, ante p. 28) or 
peraou. rescucs, or attempts to rescue, any 

other person from any custody in 
which that person is lawfully detained for an offence, 
„ . , shall be punished with imprisonment 

rarnabment. -i* r ± 

of either description for a term which 
may extend to two years, or with fine, or with both. 

Or, if the person to be apprehended, or the per- 
son rescued, or attempted to be rescued, is charged 
with, or liable to be apprehended for, an offence 
punishable with transportation for life, or imprison- 
men for a term which may extend to ten years, shall 
bo punished with iinprisoumcut of either description 
for a term which may extend to three years, and 
shall also be liable to fine; 

Or, if the person to bo apprehended, or rescued, 
or attempted to bo rescued, is charged with, or liable 
to be apprehended for, an offence punishable with 
death, shall be punished with imprisonment of either 
description for a term which may extend to seven' 
years, and shall also be liable to fine ; 

Or, if the person to be apprehended, or rescued, 
or attempted to be rescued, is liable, under the 
sentence of a Court of Justice, or by virtue of a 
commutation of such a sentence, to transportation 
for life, or to transportation, penal servitude, or im- 
prisonment for a terra of ten years or upwards, 
shall bo punished with imprisonment of either de- 
scription for a term which may extend to seven 
years, and shall also be bable to fine ; 

Or, if the person to be apprehended, or rescued, 
or attempted to be rescued, is under the sentence of 
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death, shall be punished with transportation for life 
or imprisonment of either description for a term not 
exceeding ten years, and shall also bo liable to fina 

Commentary- 

A person who rescues a prisoner assisted by a police officer as a 
member of an unlawful assembly is gu»lty of an offence under this 
section. (R. v, Assan, 13 Suth. Cr. 75 ) 


225A. Whoever escapes, or attempts to escape, 

from any custody in which ho is law- 
fully detained for failing, under the 
furniih (Jodo of Criminal Procedure, to fur- 
nish security for good behaviour, shall 
be punished with imprisonment of either description, 
for a term which may extend to ouo year, or with 
fine, or with both. (Act XXVII of 1870, a. 9.) 


Commentary. 

Escape from custody when bcin^ taken before a Magistrate for the 
purpose of l>cing bound over to be of good behaviour, is not an offence 
under this setliun, or under s. 224 (Empress v. Shasli Churn, 8 Cab 

33 *') 


226. Whoever, having been lawfully transport- 

CnUwfoiretarn vetums fi'om such transportation, 
tntiurportA* the term of such transportation not 

having expired and his punishment not 
having been remitted, snail be punished with trana* 
portation for life, and shall also be liable to fine, 
and to be imprisoned with rigorous imprisonment for 
a term not exceeding three years before he is so 
transported. 

Commentary. 


To constitute this offence it ts essential that the convict should 
actually have been sent to a penal Settlement, and have returned 
before his sentence had expired or been remitted. Where a prisoner 
had escaped from custody whilst on his way to undergo sentence of 
transportation, it was held that he had committed an offence punish- 
able under s. 224. not under s. 226. (R. v. Ramasamy, 4 Mad. H.C. 
152 ; S.C. Weir, 67 (89].) 


227. Whoever, having accepted any conditional 

remission of punishment, knowingly 
violates any condition on which suon 
remission was granted, shall be pun- 

26 
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isbed with the punishment to which he was originallj 
sentenced if he has already suffered no part of that 
punishment, and if he has suffered any part of that 
punishment then with so much of that punishment 
as he has not already suffered. 


228 - Whoever intentionally offers any insult, or 

causes any interruption, to any public 
servant while such public servant is 
sitting in any stage of a Judicial pro- 
ceeding, shall be punished with simple 
imprisonment for a term which may 
extend to six months, or with fine which may extend 
to one thousand Rupees, or with both. 


Intentional in- 
or iutorrup- 
to n public 
it Bitting in 
any stage of a Ju- 
dioial prooooding. 


CommentAry. 

See Cr. P.C., s. 480, ante p. 146. 

The proceeding under s. 480 of the Cr. P.C. when resulting in a 
punishment under the above section is a “ conviction upon trial'' 
within the meaning of the Cr. P.C., s. 410, against which an appeal 
lies. (R. Cliappu, 4 Mad. H.C. 146.) Sec too irt re Pollard, L.R. 
2 P.C. 106. 


Persons who are guilty of gross prevarication in giving evidence 
before a Court of Justice, or of refusing or neglecting to return direct 
answers to questions, may be punished under this section, if their 
conduct amounts to an intentional interruption. R. v. Jaimal, 10 Bom. 
H.C. 69, explaining R. v. Auba, 4 Bom, H.C.C.C. 6, and R. v, 
Pandu, lA., 7.) 

To leave the Court when ordered to remain, or to make signs from 
outside to a prisoner on his trial, have been held not to be offences 
under this section. (Mad. H.C. Rul. 17th Jan. 1870; S.C. Weir, 69 
[91]; 2ist Oct. 1870,) 

A person who bids for an estate at an execution-sale, knowing he 
cannot deposit the earnest money, is punishable under this section. 
(Ro. Mohesh Chunder, Suth. Sp. Mis. 3.) 


229 . Whoever, by personation or otherwise, 

shall intentionally cause, or knowingly 
suffer, himself to be returned, empan. 
elled, or sworn as a juryman or assessor 
in any case in which he knows that he is not ^titled 
by law to be BO returned, empanelled, or sworn, or, 
Imowing himself to have been so returned, empaneU 
led, or swora contrary to law, shall volunt^y serve 
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on such jury or as such assessor, shall be punished 
with imprisonment of either description for a term 
which may extend to two years, or with fine, or 
with both. 

Oommentarj. 

Sec as to the persons disQuaIir»ed to serve as Jurors or Assessors* 
(Cr. P.C., s, 278.) 

“ Pleader* are not incatwble of torving a» Ajwesaor* or Jumr*, but li is 
naxpodb'itt that tboir namo* tliouM Iw* iuclod<sl in llu* ColUn’tor** lift of per* 
•on* (jaalilltsi to ferro in capacities if saflit'i'Mjt iititnlK’'r uf oUinr 
are available.*' (KuIcmi of Madnif Sadder Court, 38th April, 18(12,) 


CHAPTER XII. 

OF OFFENCKS REI.ATING TO COIN AND 
GOVERNMENT STAMPS. 

230. Coin is metal used for the time being as 
^ , money, and stamped and issued by the 

‘Com donntHl. ii t c* • 

authority or some otate of bovoreiga 
Power in order to bo so ustd. 

Coin Stamped and issued by the authority o£ 

, . the Queen, or by the authority of the 

Qatwo * oin. Govemmeiitof India, orof the Govern- 
ment of any Presidency, or of any Government in 
the Queen’s dominions, is the Queen’s coin. 

/lustrations* 

{a) Cowries arc not coin, 

(6) Lumps of unsUuipcxl copper^ though used as money, arc not 
coin. 

(c) Medals are not coin, inasmucli as they are not intended to bc 
us^ as money. 

The coin denominated as the Company’s Rupee is the 
Queen’s coin. 

231. Whoever counterfeita, or knowingly per- 

OoaiitafMtiiiK forms any part of the process of coun- 
terfeiting coin, shall be punished with 

imprisonment of either description for a term which 
may extend to seven y^u^, and shall also be liable 
to fine. 





CODNTEaFElTlNG COIN. 


[Chi^xn, 


Explanation . — A person commits this offence who, 
intending to practise deception, or knowing it to be 
likely that deception will thereby be practised, 
causes a genuine coin to appear like a different coin. 

Commentary. 

The word ** counterfeit*’ as used in this Code is defined by s. 28 
to involve an intention by means of that resemblance to practise 
deception, or a knowledge that it is likely that deception will thereby 
be practised. And such an intention, or knowledge, will always be 
inferred from the mere fact of counterfeiting, unless under circum- 
stances which conlusively negative it. Such circumstances must be 
so rare that it is unnecessary to imagine instances. 

The same definition provides that it is not essential to counter- 
feiting that the imitation should be exact. And this provision is, of 
course, peculiarly necessary in this country, where the ignorance of 
the people might enable even a clumsy imitation to prove successful, 
while ine low setate of coining science renders it probable that no 
counterfeit will be minutely accurate. Accordingly, a trifling varia- 
tion from the rejil coin in the inscription, effigies, or arms was held 
under the corresponding English Statute not to remove the offence out 
of the Statute. (See K. v. Robinson, 34 L.J.M.C. 176.) And so it 
was held in another case, where the ingenious device was adopted 
of making coins without any impression whatever, in imitation of the 
smooth worn money then in circulation. (Walsh’s case, East. P.C. 
164.) But it will .still be necessary to show that the article produced, or 
partly produced, was a counterfeit ; that is, that it was such a resem- 
blance as might be received as the coin for which it was intended 
to pass, by persons using the caution customary in taking money. 
This caution, of course, will vary according to the class of persons 
among whom it may be supposed that it was intended to pass. Ac- 
cordingly, where the prisoner had counterfeited the resemblance of a 
half'guinea upon a piece of gold previously hammered, but it was 
not round, nor would it pass in the condition in which it then was, 
the Judges held the offence to be incomplete. (Varley’s case, East. 
P.C. 164 ) Nor is a mere medal counterfeit coin, though fraudulently 
represented to an ignorant person as being money. (Rulings of 
Mad. H.C. 1864 on s. 240.) 

The absence of apparent resemblance may possibly arise merely 
from the process being imperfectly carried out. If that be so, there 
will still be an offence under this section. And even if the metal in 
which the counterfeit w'as made was completely different from that 
of the coin represented, it would still be a question of fact whether 
this difference did not arise merely from the manufacture having been 
interrupted in an early stage. (Mad. H.C. Rul., 17th Nov, 1863; 
S,C Weir, 71 [94].) Copper, or lead, may be washed over so as after- 
wards to bear a sufficiently strong resemblance to silver or gold. But 
1 conceive that no conviction could be supported where it was plain 
that the thing actually made was never attended to result in a coin» 
but was merely an experiment as a step towards future productive 
efforts. 
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It is seldom possible* and never necessary, to show that the de* 
Cendant has been caught in the act o( counterfeiting. The act wiB 
generally have to be inferred, from such evidence as the possession of 
tools, diw, or m^ai necessary for the purpose ; or from finding some 
coins finished, and others unfinished, or aifferent coins in a diilerent 
state of completion, (i Russ. 207.) The mere possession of counter- 
feit coin by a person who has haa nothing to do with its manufacture 
may be an offence under subsequent ss. (237—343), but is not puni$h< 
able under s. 231. 

The offence constituted by this section consists in the fact of the 
counterfeiting. It is not necessary to show that the coins were 
uttered, or that there was any attempt to utter them. (East. P. 
C. 165.) 

232. Whoever counterfeits, or knowingly per- 
forms any part of the process of con- 
terfeiting, tlie Queen’s coin, shall bo 
punished with transportation for life, 
or with imprisonment of cither description for a 
term which may exend to ten years, and shall also bo 
liable to fine. 

233« Whoever makes, or mends, or performs any 
or .eu. part of the process of making, or 
mending, or buys, sells, or disposes of, 
any die or instrument, for the purpose 
of being used, or knowing or having reason to believo 
that it is intended to bo used, for the purpose of 
counterfeiting coin, shall bo punished with imprison- 
ment of either description for a term which may 
extend to three years, and shall also bo liable to 
fine. 

Commentarj. 

This, and similar sections, must be taken as subject to ss. 76 Sc 79 
which prevent an act being criminal if done by a person who is, or 
suppo^ himsdf to be, justified in the act. Therefore, if a die*Binker 
were to be applied to for the purpose of making coining moulds, and 
were in concert with the police to proceed with the task for the pur* 
pose of bringing the coiners to detection, this would not be a criminal 
act- (Arch. 655.) And so possesion of coining tools, or counterfeit 
coin by a person enttUed to retain them, as, for instance, a policeman, 
if no offence* 

234- Whoever makes, or mendd, or performs any 

pari of th i processof making, or men^ 
or buys, seiis, or disposes 
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for conotorfoitin* (jje OF instrument, for the purpose of 

t com, . , « « • ^ » 

being used, or knowing, or having rea- 
son to believe, that it is intended to be used, for the 
purpose of conterfeiting the Queen’s coin, shall be 
punished with imprisonment of either description for 
a term which may extend to seven years, and shall 
also be liable to fine. 

235 - Whoever is in possession of any instrument, 

or material, for the purpose of using 
the same for counterfeiting coin, or 
knowing, or having reason to believe, 
that the same is intended to be used 
for that purpose, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, and shall also be 
liable to fine ; and if the coin to be counterfeited is 
the Queen’s coin, shall be punished with imprison- 
ment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

Commentary. 

Coining instruments, or materials, will be in a man’s possession 
when they are in any box or place which is under his control, and 
whether they are used for his benefit or not, provided it is shown that 
he is aware of their existence and character. And the same article 
may be in the possession of several persons, if they are acting in con- 
cert, and each of them have a guilty knowledge of the character and 
existence of the thing in question. 

In one case, a prisoner named Weeks was indicted with four others 
for having unlawfully in their custody and possession a coining mould. 
It appeared that the police entered the prisoner’s house in his absence, 
and there found the other prisoners, tw’o of whom attacked the police, 
while the two others, one of whom was the wife of Weeks, snatched 
up something from the table and threw it into the fire. This was 
found to be the coining mould which formed the subject of the indict- 
ment. Other implements and materials suitable for making moulds 
were found in other parts of the house. The prisoner came back to 
the house after the capture was made. It was proved that he had 
passed of! a bad half-crown thirteen days before. The jury found 
VVeeks guilty, and the Court affirmed the conviction, saying, 

'* We are ell of omnkm that there wee eoflSoient evidence to be left to the Jnrjr 
on the charge of l^onj. In order to p^ve the gniltv knowledge, evideooe wae 
of other luhetantive feloniee cosa^tted by the nrieemer,** (R. v. 
Weeks, 80 h.J.U.0, U1 $ aO. U C. 18.) 

The ** Other subsUntive fdontes’* which are admissive to prove 


Pouoieion of in* 
stmmont or mate* 
’’or the pur- 
of neing the 
for counter- 
foitiijg coin. 
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^ilty knowledge, must of coarse be crimes of a simitar character (see 
Indian Evidence Act» I of 1782, s. 15), and not too remote in point of 
time. The fact that a man nas commuted a robbery is no proof that 
he is a coiner, though the fact that he has passed oft a leaden rupee 
a few days previou^y would be. Nor would the circumstance that a 
man had passed of! a false rupee a year ago be any evidence that 
another now found in his possession was known to be counterfeit. For 
any man through whose hands money passes might meet with such 
accidents at such distances of time. 


236. Whoever, being within British India, abets 

the counterfeiting of coin out of British 
India, shall bo punished in the same 
of ib. manner as if he abetted the counterfeit- 
ing of such coin within British India. 


237 Whoever imports into British India, or ex- 
ports therefrom, any counterfeit coin, 
knowing, or having reason to believe, 
that the same is counterfeit, shall be 
punished with imprisonment of either description for 
a term which may extend to three years, and shall 
also be liable to £me. 


Import or ex- 
port of counter* 
ftit coin. 


238. Whoever imports into British India, or ex- 

ports therefrom, any conterfeit coin 
which he knows, or has reason to be- 
* lie VO to be, a counterfeit of the Queen’s 
coin; shall be punished with transport- 
ation for life, or with imprisonment of either descrip- 
tion for a term which may extend to ten years, and 
shall also be liable to fine. 

239. Whoever, having any counterfeit coin which 

at the time when he became possessed 
‘ it he knew to be counterfeit, fraudu- 

lently, or with intent that fraud may 
know t it - delivers the same to any 

person, or attempts to induce any per- 
son to receive it, shall be punished with imprison- 
ment of eiiher description for a term which may 
extend to five years, and shi^ also he liable to fine. 
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Commentary. 

This section has been held only to apply to a person other than the 
coiner. Therefore when the coiner had himself passed off the false 
coin, the conviction was quashed. (R. v, Sheobux, 3 N.W.P. 150.) 


Delivery of 
’•coin, pos- 
" with the 


240 - Whoever, having any counterfeit coin which 

is a counterfeit of the Queen’s coin, 
and which at the time when he became 
possessed of it he knew to be a coun- 
terfeit of the Queen’s coin, fraudu* 
lently, or with intent that fraud maybe 
committed, delivers the same to any person, or 
attempts to induce any person to receive it, shall 
be punished with imprisonment of either description 
for a term which may extend to ten years, and shall 
also bo liable to fine. 


241 . Whoever delivers to any other person as 

D,u»orj to au- gonuino, or attempts to induce any 
ott" of eoip M Other person to receive as genuine, any 
Then counterfeit coin which he knows to be 

djl no^'k^w Counterfeit, but which he did not know 
conntorfeit to bo counterfeit at the time when he 

took it into his possession, shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine to an amount 
which may extend to ten times the value of the coin 
counterfeited, or with both. 

Illustration, 

A, a coiner, delivers counterfeit Company’s Rupees to his accom- 
plice B, for the purpose of uttering them. B sells the Rupees to C, 
another uttercr, who buys them knowing them to be counterfeit. C 
pays away the Rupees for goods to D, who receives them not knowing 
them to be counterfeit. D, after receiving the Ru|>ees, discovers that 
they arc counterfeit, and pays them away as if they were good. Here 
D is punishable only under this section, but B and C are punishable 
under ss. 239 or 240 as the case may be. 

Commentary. 

No offence is committed under this section where the coin ts not 
delivered as genuine. For instance ; when tt was handed over to a 
friend, in order to avoid its being discovered by the Police in the 
possession of the prisoner. (R. v, Soorut, 4 N.W.P. 62.) 

2^ Wboever fraudolenUy, or with intoat that 
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of 

isonnterfeit coin 
by » perfon who 
knew it to be conn* 
ierfeit when be 


fraud may be committed, is in posses- 
sion of counterfeit coin, having Known 
at the time when he became possessed 


poeseiMd thereof that such coin was counterfeit, 
shall be punished with imprisonment 
of either description for a term which may extend to 
three years, ana shall also be liable to fine. 


243 Whoever fraudulently, or with intent that 
„ fraud may be committed, is in posses- 

PoMeiMiton of * f X • X * i. * 1 • 

Queen’ I coin by a Sion of counterfeit coin, which is a 

counterfeit of the Queen’s coin, having 
known at the time when he became 
possessed of it that it was counterfeit, 
shall be punished with imprisonment of either de- 
scription for a term wuich may extend to seven years 
and shall also be liable to fine. 


Commentary. 

There are three classes of offences created by ss. 239 — 243. First, 
passing off coin known from the first to be counterfeit. Secondly, 
passing off such coin which was for the first lime discovered to DC 
counterfeit after its receipt. Thirdly, being in wrongful possession 
of coin known all along to have been counterfeit. Further subdivi- 
sions of classes first and third arise, according as the counterfeit coin 
is the Queen’s or otherwise. 

Guilty knowledge is generally a matter of circumstantial evidence. 
The possession of other pieces of base coin, whether of the same or 
a different description, or the fact that base coin has been passed off 
by the same defendant other times, either before or .after the 
offence charged in the indictment, will be evidence of such a guilty 
knowledge, (i Russ, 233.) And so it would be where the facts of 
the case showed a desire for concealment ; as, for instance, if it were 
shown that the defendant had employed a third person to make a 
purchase for him, without any apparent cause. 

If coin is delivered to a person for the purpose of fraud, it is un- 
necessary to show that there was an intention to defraud the person 
to whom they are delivered. And even if the intention were negatived, 
the offence would still be the same. For instance ; an offence would 
be committed under ss. 239 & 240 if it were delivered to an accom- 
plice, or an innocent person, for the purpose of being passed off at 
once. Nor is it necessary that there should be any legal obligation to 
pay the person upon whom the money was passed off. Hence the 
giving of a counterfeit coin to a woman as the price of connection 
with her was held to be indictable. (1 Russ. 252.) And the offence 
it complete, even though the person to whom the coin was tendered 
refused to receive it. (1 Russ. 231.) 


27 
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zn. 


The mere possession of counterfeit coin ban offence under ss. 242 
Sc 243, even though no attempt is made to pass it off, provided it 
can be shown that it was kept for a fraudulent purpose, and was 
originall^f obtained with a guilty knowledge. The mere fact of a 
single base coin being found in a party^s possession would not, 
without further evidence, be sufficient to create a presumption that 
he knew it to be counterfeit when he obtained it, and intended to 
make a fraudulent use of it. But where a considerable number of 
base coins is found in any man’s possession the presumption of guilt 
would be sufficient to make a conviction lawful, unless the possession 
could in some manner be explained, or accounted for. 

A coin will be in a man’s possession when it is in any box or place 
which is under his control, and whether it is used for his benefit or 
not, provided it is shown that he is aware of its existence and charac- 
ter. And the same article may be in the possession of several persons, 
if they are acting in concert, and each of them have a guilty knowledge 
of the existence and character of the thing in question, (i Russ. 224: 
ante p. 209,) 

244- Whoever, being employed in any mint law- 

fully established in British India, does 

Pomon employed •' . , , , • , „ 

In tt mini causioR any act, or omits what he is legally 
SreniwuiKhtor bound to do, with the intention of 
ih«t'’«iedTo /aw”* causing any coin issued from that 

mint to bo of a different weight or 
composition from the weight or composition fixed 
by law, shall be punished with imprisonment of 
either description for a term which may extend to 
seven years, and shall also be liable to fine. 


246. Whoever, without lawful authority, takes 
rr„ia», II out of any mint, lawfully established 
taking f r o m a m ijritlsu Inaia^ any coining tool or 

instrument, shall be punished with 
imprisonment of either description for 
a term which may extend to seven years, and shall 
also be liable to fine. 


Commentarj. 

Where a person is known to be intending to commit a crime, as, 
for instance, to take coining tools out of a mint under this section, if 
the authorities, knowing of this intention, allow him to carry out his 
criminal purpose for the purpose of ensuring his detection, this docs 
not arnount to such a lawful authority as will justify the prisoner. 
(R, tr. Harvey, L.R. i CC 2S4.) j .r r 


246. Wboever £^audulelltly^ or disfiouostlyi per* 
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FRAUDS UPON COIN. 


forms on any coin any operation 
which diminishes the weight, or alters 
the composition, of that coin, shall be 
punished with imprisonment of either 
description for a term which may 
extend to three years, and shall also be liable to fine. 

Explanation . — A person who scoops out part of 
the coin, and puts anything else into the cavity, 
alters the composition of that coin, 

247. Whoever fraudulently, or dishonestly, per- 
forms on any of the Queen's coin any 

Fniodal<!'ntly or .. r*iT * • \ • iT 

operation which diminishes the weight, 
or alters the comj>osition, of that coin, 
shall be jiunished with imprisonment 
of either description for a term which 
may extend to seven years, and shall also bo liable 
to fine. 


248* Whoever performs on any coin any oper- 
ation which alters the appearance of 
^ the coin, with the intention that the 


coin of dif. ferent description, shall be punished 

lerout a«r«cnption. 

With imprisonment of either descrip- 
tion for a term which may extend to three years, 
and shall also be liable to fine. 

249- Whoever performs on any of the Queen’s 

coin any operation which alters the 
appearance of that coin with the 
intention that the said coin shall pass 
as a coin of a different description, 
shall be punished with imprisonment 
of either description for a term which may extend to 
seven years, and shall also be liable to fine. 

250. Whoerer, having coin in hig possession 

with respect to which the offence de- 
Mmci coin po«- fined in Sections 246 or 248 has betm 

27 in 


Altering np 
Mnr&nee of the 
i^tteea*s coin with 
intent that it 
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.. ‘’’.J committed, and having known at the 
altered. time wheD he became posBessed of 

such coin that such offence had been 
committed with respect to it, fraudulently or with 
intent that fraud may be committed delivers such 
coin to any other person, or attempts to induce any 
other person to receive the same, shall be punished 
with imprisonment of either description for a term 
which may extend to five years, and shall also be 
liable to fine. 


with the 
kBowlodge that it 
it altorcd. 


251 . Whoever, having coin in his possession 

with respect to which the offence de- 
fined in Sections 247 or 249 has been 
committed, and having known at the 
time when he became possessed of such 
coin that such offence had been com- 
mitted with respect to it, fraudulently, or with intent 
that fraud may be committed, delivers such coin to 
any other person, or attempts to induce any other 
person to receive the same, shall be punished with 
imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to 
fine. 

262 - Whoever fraudulently, or with intent that 

fraud may be committed, is in posses- 
sion of coin with respect to which the 
offence defined in either of the Sec- 
tions 246 or 248 has been committed, 
having known at the time of becom- 
ing possessed thereof that such offence 
had been committed with respect to such coin, shall 
be punished with imprisonment of either description 
for a term which may extend to three years, and 
shall also be liable to mxe. 


Potpepsion of 
altered coin by 
a pereon who 
knew it to be al- 
tercd when be 
beoame poeaeaped 
thereof. 


253 . Whoever fraudulently, or with intent that 

fraud may be committed, is in posses- 
oy a Bion of coin with respect to which the 
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FTTo" b***^^*^ offence defined in either of the Seo- 

tions 247 or 249 has been committed, 
■ having known at the time of becom- 
ing possessed thereof that such offence had been 
committed with the respect to such coin, shall be 
punished with imprisonment of either description 
for a term which may extend to five years, and shall 
also be liable to fine. 


254. Whoever delivers to any other person as 

genuine, or as a coin of a different 
description from what it is, or at- 

M • V/« WflM # 


genuine, which, tempts to inducc any person to receive 

when fimt m^eeu- * 

ed. tho deliverer US genuine, Or as a different com 

from what it is, any coin in respect 
of which he knows that any such 
operation as that mentioned in Sections 246, 247, 
248, or 249, has been performed, but in respect 
of which he did not, at tho time when he took it into 
his possession, know that such operation had boon 
performed, shall bo punished with imprisonment of 
either description for a term which may extend to 
two years, or with fine to an amount which may 
extend to ten times the value of the coin for wLicn 


the altered coin is passed, or attempted to bo 


255. Whoever counterfeits, or knowingly per- 

CoMt«rfritiDg. any part of the process of 

Got eminent Counterfeiting, any stamp issued by 

**■ Government for the purpose of reve- 

nue, shall be punished with transportation for life, 
or with impnsonment of either description for a 
term which may extend to ten years, and shall also 
be liable to fine. 

Explanation. — A person commits this offence who 
counterfeits by causing a genuine stamp of one deno- 
mination to appear like a genuine stamp of a 
different denomination. 
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266. Whoever has in his possession any instru- 
ment, or materia], for the purpose of 


Htt viug po§0e9' 
MUm of ao lustra- 
or matoii-il 


being used, or knowing or having rea- 
son to believe that it is intended to be 


used, for the purpose of counterfeiting 
rumen t ail j Stamp issued by Government for 
the purpose of revenue, shall be punish- 
ed with imprisonment of either description for a 
term which may extend to seven years, and shall 
also be liable to fine. 


257. Whoever makes, or performs any part of 

Making or aoii- process of making, or buys, or 
bginatrumoutfor Bells, or disposcs of, any instrument 

""I puFfiose of being used, or know 

ing, or having reason to believe, that it 
is intended to be used for the purpose 
of counterfeiting any stamp issued by Government 
for the purpose of revenue, shall be punished with 
imprisonment of either description for a terra which 
may extend to seven years, and shall also be liable 
to fine. 


268- Whoever sells, or offers for sale, any stamp 
A which he knows, or has reason to be- 

or ooantor- ’ r • i* 

felt Oovermueut lieve, to 1)6 E Counterfeit of any stamp 
*^*“*'’ issued by Government for the purpose 

of revenue, shall be punished with imprisonment of 
either description for a term which may extend to 
seven years, and shall also be liable to fine. 


259* Whoever has in his possession any stamp 
Bating potM*. which be knows to be a counterfeit of 

hit "oowraumut ’*"7 Stamp issued by Government for 

the pui’pose of revenue, intending to 
use, or dispose, of the same as a genuine stamp, or in 
order that it may be used as a genuine stamp, shall 
be punished with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 
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260> Whoever uses as genuine anj stamp, know- 
ing it to be a counterfeit of any stamp 
issued by Government for the purpose 
of revenue, shall bo punished with 
imprisonment of either description for 
a term which may extend to seven years, or with 
fine, or with both. 


ooooUrleit. 


261. Whoever fraudulently, or with intent to 

cause loss to the Government, removes, 
or effaces, from any substance bearing 
any stamp issued by Government for 
the purpose of revenue any writing 
or document for which such stamp has 
been used, or removes from any writ- 
ing, or document, a stamp which has 
been used for such writing or docu- 
ment, in order that such stamp may bo used for a 
different writing or document, shall bo punished 
with imprisonment of either description for a term 
which may extend to three years, or with fine, or 
with both. 


£ jBT ft c i n g tny 
r i t i u g from « 
bearing 


log from ft docti- 
ment atamp ufted 
for it, with intent 
to CAtoM) loaa to 
Ootrerumont. 


Ck>]nin6ntary. 

The intention with which the acts named in the above section are 
done may be either fraudulent generally, or with a special view to 
cause loss to Government. Ana, therefore, a conviction would be 
good where the intention of the act was merely to efface a document 
with a view injuriously to affect the rights of another person. No 
intention to cause loss to Government can be assumed unless it if 
shown, or may be inferred, that the intention of the party was to use 
the stamp as a stamp a second time. And, therefore, no conviction 
could be supported, if the object of removing writing from a stamped 
paper was merely to write upon the blank space something which 
required no stamp. 


262. Whoever fraudulently, or with intent to 
_ _ cause loss to the Government, uses 

Utingft Govern- # x * j i 

for any purpose a stamp issued by 
Government for the purpose of re- 
venue, which he knows to have been 
before nsed, shall be punished with imprisonment 
of either description for a term which may extend 
to two years, or with fine, or with both. 
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263 Whoever fraudulently, or with intent to 

cause loss to Government, erases, or 
removes, from a stamp issued by 
Government for the purpose of re- 
venue, any mark put or impressed 
upon such stamp for the purpose of denoting that 
the same has been used, or knowingly has in his 
possession, or sells or disposes of, any such stamp 
from which such mark has been erased or remov- 
ed, or sells, or disposes of, any such stamp which 
he knows to have been used, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, or with fine, or 
with both. 


CHAPTER XIII. 

OF OFFENCES RELATING TO WEIGHTS 

AND MEASURES. 

264 . Whoever fraudulently uses any instrument 

for weighing which he knows to be 

Fraudulent nee false, shall be punished with imprison- 

ment'^fOT wriS- either description for a term 

ins. which may extend to one year, or 

with fine, or with both. 

Commentary. 

The instrument used must not only be known to be false, but must 
also be fraudulently so used ; that is, it must be used for the purpose 
of passing off short weight upon persons who are entitled to full 
weight. 

In general the mere possession of a false balance, which is used as a 
true one, will be sufficient evidence of a fraudulent intention. “ The 
intention, however, must be alleged in laying the charge, though it 
may be a matter of inference omy, from the fact of the possession, 
and the attending circumstances as manifesting the purpose, and the 
inference may of course be rebutted. But where the incorrectness of 
the scale is visible, and there is no attempt to cover or conceal it. 
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there can be no ground for imputing fraud from the defect alone t 
the circumstances n^ative the intention of fraud* and no charge 
would lie against the party using such a balance.” (and Report, 
«847. SS. 2aO k 221 

See as to the summary jurisdiction of the Map;istrate of the District 
over offences defined by this section, and ss. 2O5 & 266, Crim. P.C., 
s. 260 (b). 


265- Whoever fraudulently uses any false weight, 
„ , , or false measure of length or capacity, 

Fraudulent ute - ii.i ’Ia 

of falio weight or OF frauduleutly uses any weight or any 

measure of length or capacity as a dif- 
ferent weight or measure from what it is, shall be 
punished with imprisonment of either description 
for a term which may extend to one year, or with 
fine, or with both. 


266. Whoever is in possession of any instniment 

for weighing, or of any weight, or of 
any measure of length or capacity, 
w<Mgbt« or mea. wliich he knows to bo false, and in- 
tending that the same may be fraudu- 
lently used, shall be punished with imprisonment of 
either description for a term which may extend to 
one year, or with fine, or with both. 


267. Whoever makes, sells, or disposes of, any 
. ,, instrument for weighing, or any 

Making or ai-ll. ” r v i i 

mg faia© weigbu Weight, OF any measure of length or 
or ineaaunM. Capacity, which ho knows to be false, 

in order that the same may be used as true, or 
knowing that the same is likely to be used as true, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to one year, 
or with fine, or with both. 


28 
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CHAPTER XIV. 

OF OFFENCES AFFECTING THE PUBLIC 
HEALTH, SAFETY, CONVENIENCE, 
DECENCY, AND MOEALS. 

268 . A person is guilty of a public nuisance who 
„ , does any act, or is guilty of an illegal 

omission, which causes any common 
injury, danger, or annoyance, to the public or to the 
people in general who dwell or occupy property in 
the vicinity, or which must necessarily cause injury, 
obstruction, danger, or annoyance, to persons who 
may have occasion to use any public right. 

A common nuisance is not excused on the ground 
that it causes some convenience or advantage. 

Commentary. 

Nuisances are of two sorts — Public and Private. Those which only 
affect individuals cannot be made the subject of an indictment, but 
m.iy be the ground of a civil action for damages. Accordingly, 

Where upon an indictment against a tinman for the noise made by him in 
oarrring on hi» trade, it appear(*a in evidence that the noise only affected the 
inhauitanta of three Botsof chambem in Clifford’s Inn, and, that by shotting the 
windows, the noise was in a gn^it measure prevented, was ruled by Lord 
Jk'Uenborovoh, 0. J. , that the indictment could Dotl>e sustained, as the annoy* 
anco was, it anything, a private nuisance.” (1 Russ. 419.) 

On the other hand a public nuisance, which affects all equally, can 
only be the subject of an indictment, for otherwise a par^ might be 
ruined by a million suits (i Russ. 418; W interbottom v. Derby, L.R. 
2 Ex. 3, 16); though even then a private individual may sue for any 
especial damage ne has suffered. For instance, a man may be 
indicted for digging a hole in a high road, and sued by a party who 
has fallen into it and broken his leg. (/did.) 

But the mere absence of the religious, or sentimental, Ratification 
derived from carrying tabu is in procession along a public highway, 
is not a special damage which renders a civil action maintainable. 
(Satku V, Ibrahim, 2 Bom. 457—469.) 

In general it may be laid down, that anything which seriously 
affects the health, comfort, safety, or morals of the community may 
be indicted as a public nuisance. For instance, keeping filth upon 
premises, (Atty.-uenk v. Bradford Canal, L.R. 2, Eo. 71 ; Benjamin v, 
IStorr, L.R. 9 C.P. 400 ; Malton Bd. of Health v. Malton Manure Co. 4 
Ex. D.302,) or exercising offensive trades which destroy the purity 
the air; keeping a savage bull in a field through which thmtsa 
footway ; keeping ferocious d<^ unmuzzled ; bringing horses diseased 
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with glanders into a public place, to the danger of infecting the Queen's 
subjects ; exposing a child infected with smalbpox in the public 
streets ( t Russ. 455 ; Arch. 76S) ; keeping gunpowderi naphtha^ 
or similar inflammable substances in such large quantities as to be 
dangerous to life and property. (Hepburn ». Lordan, 34 L.J. Ch^ 
293; R. p. Lister, 26 LJ.M.C. 1^; S.C.D. }k B. 209. See as to 

f unpowder, Act XVHI of 1841, s. 2 (Arms, Ammunition and Military 
tores,) and Act XXVIII of 1857, s. 7 (Arms and Ammunition) ; 
keeping brothels (see R. v. Stannard, 33 L.J.M.C. 61 ; L. & C. 349; 
R. V, Rice, L.R, I C.C. 21) ; and common gambling houses (1 Russ, 
443 ; R. e. Hau Nagji, 7 ^m H.C.C.C. 74); bnck*buming when 
carried on in such a manner as to be generally noxious or offensive to 
the neighbourhcKKi. (Bamford v. Turnicy, 31 I^.J.Q B. 286 ; S.C. 3 
B. & S. 62 ; Wanstead V. Hill, 32 L.J.M.C. 153 ; S.C. 13 C.B.N. 

s. 479.) 

It has been ruled that where a noxious trade, or other nuisance, 1$ 
established at such a distance as to be inoffensive to any one, and 
afterwards persons choose to build houses, or make roads, near it, no 
indictment can be brought ; for the tr.ide, \'c., was legal before the 
building of the house, or construction of the road. (12 Mod. 342; R. 
V, Cross, 2 C. 5c P. 483,) But this position even according to English 
taw seems hardly tenable. The result would be, that a party, by 
doing that which could not be prevented at the time, might maintain 
a desert around him for ever, to the injury of public and private in- 
terests. The doctrine has also been expressly denied in the case of 
a civil action by an individual, which would have been a stronger 
case for exemption. (Elliotson v. Feetham, 2 Bing. N.C. IJ4; Bliss 
V, Hall, 4 Ibid. 183; Hole v. Barlow, 27 L. J,C.P. p. 208 j St urges v, 
Bridgman, 1 1 Ch D. P. p, 865.) Under s. 268 the only question would 
be, whether the act done was in fact injurious, or annoying, to the public. 
But where a highway is dedicated to the public, with an obHtruction 
upon it, which would be a nuisance if subsequently erected, the public 
must take the road with its accompanying inconvenience, and there Is no 
remedy at law. (Fisher v Prowes, 31 L.I.Q.B. 212; S.C. 2 B. & S, 
jyo; and see Robbins v. Jones, 33 L.J. C P. r ; S.C. i«; C.B.N.S. 221 j 
Mercer v. Woodgate, L.K. 5 26; Arnold v. Blaker, 6 433.) 

In such a case, the art done did not, when it was done, cause stpy* 
injury to the public who had no right over the ground. 

Nor is a party allowed to say, that the smells, 5fc., were so bad 
before he came there, that he has added nothing perceptible to the 
annoyance. Where such a defence was set up, Abbott, C.J., said, 

** It if not neceff&ry that a public naUanca tboald bo iojariout to health : il 
there be amellf offeonte to the •enaoi that if onoofifh, af the netgbhoorhood nae 
a right to froth and pure air. It haf been proved that a number of other offen- 
■iv# iiadet are carrira on near thif place, but tbe pretouoe of other nauanoea 
wiU not jnatif; any one of them } or tbe more nuifancea there were, tbe more 
fixed they would he. However, one if not the let# lubject to proaecnUon, 
beoataae otherv are csIpaHe." (B. v. Neill, 3 0. A P. 485 ; OroMley v. light* 
owler, L.B. 8 £q. 279 ; Orump v- Lambert, ibid. 409 ; tee aUo t. 

Nor is a party allowed to plead a sort of set-off, and Co show that, 
however undoubted a nuisance he may be to some, he is conferring 
a more than proportionate benefit upon the entire community (qt, 
as the Court m Queen's Bench observed in such a case, 

28 in 
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** No gmior oril oah be eoooeived than the enoounigemeni of oapitalista and 
adventaren to interfere with known public rights, from motiyes of personal 
interest, on the speculation that the changes made may be rendered lawful, by 
nlUmately being thought to su^ly the public with something better than what 
they actually enjoy.*' (K. v. ward, 4 A. db E. 404; Stoclq^rt Water Works 
Co^v, Potter, 81 L. J. Ex. 9 ; 8. 0 . 7 H. A K. 160 ; Spokes v. Banbury, L. £. 
1 Eq. 42 .) 

Nor is it a defence that the act is in itself a lawful one, and that it 
was done upon the defendant’s own land, and in a convenient place 
for the purpose, if in fact it amounts to a nuisance. (Cavey v. Lid- 
better, 32 L.T C.P. 104; S.C. 13 C.B.N S., s. 470 ; Rajmohun Bose v. 
East India Rail. Co., 10 B.L.R, 241 ; Bamford v. Turnley, 31 L. J. 
Q.B. 286 ; S.C. 3 B. &S. 62.) 

Nor, finally, can any length of time be held to justify a nuisance; 
for the lapse of ages cannot authorize a man to poison his fellow- 
subjects. (I Russ. 421, 442; Anon. 12, Mod. 342; Municipal Com- 
missioner of Calcutta v. Mahomed Ali, 7 B.L.R. 499 ; S.C. 16 Suth. 
Cr. 6. 

Sometimes the Legislature authorizes an act which would other- 
wise be a nuisance. In such cases, of course, no indictment will lie. 
But an injury caused by an excess of the statutory power, or by its 
negligent exercise, will still be punishable. (R. v. Bradford Nav. 
Co., 34 L.J.Q.B. 191 ; S.C. 6 B. 6: S. 631 ; Atty.-Gen. v. Leeds, L.R. 5 
Ch. 583.) 

And if the Legislature merely gives general authority to do an act 
which may be done without being a nuisance, that is no justification 
for doing it so as to be a nuisance. For instance, authority to erect 
workshops is not an authority for placing them where they will be 
an injui^ to others, {ub sup., 10 B.I..R. 241 ; Olivers. N.E. Ry. Co., 
LhR. 9 y.B. 409; Atty.-Gen. ti. Gaslight Co., 7 Ch. D. 217.) 

Powers of directing the removal of nuisances, and of imposing 
summary penalties for disobedience to such orders, are also given by 
Act XIV of 1856, for the conservancy and improvement of the Presi- 
dency Towns, and the special local acts, and by the Cr. P. C., ss. 133 

144- 

• All offences under this chapter, except those specified in ss. 280 
& 281, may be disposed of summarily by a Magistrate of Police of 
Calcutta, and punished in the manner provided by the Penal Code, 
But he cannot inflict imprisonment exceeding six months, or fine ex- 
ceeding two hundred Rupees, or both. And he may commit to the 
High Court if he thinks fit. (Act XXI of 1864, s. i, (Calcutta Police 
Magistrates) extended to Madras under s. 6, by order of Government, 
June 21, 

Nuisances punishable under the Penal Code may still be made the 
su^ect of civil action, before or without prosecution, (Jina Runchod 
V, Jodha, I Bom. H.C, 2.) 

269 . Whoever unlawfully, or negligently, does 

any act which is, and wnich he Imows, 
reason to believe, to be likely to 
intMtioD of u; Spread tbe infection of any disease 
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dupmnii dangerous to life, shall be punished 
with imprisonment of their descrip- 
tion for a term which may extend to six months, or 
with fine, or with both. 

Commentary- 

Under this section it will be possible to arrest and punish persons 
who go about under the influence of infectious disorders for the pur- 
pose of exciting public commiseration. A more valuable application 
of the same section would be to employ it in the checking of a 
disease as loathsome as it is dangerous, which springs from promis- 
cuous prostitutions. The act of inoculation, if done bond, Juie as a 
preventive against small pox, would not be punishable under this 
section. See ss. 8i Sc 87 to 99. (Mad. H.C. Rul., 10th July 1867; 
S.C. Weir, 71 [95]). 

270 Whoever malignantly does any act which 

is, and which he knows or has reason 
to believe to be, likely to spread the 
of a D y infection of any disease dangerous to 
to Ufa. life, shall be punished with imprison- 

ment of either description for a term 
which may extend to two years, or with fine, or 
with both. 

271 Whoever knowingly disobeys rule made 

and promulgated by the Government 
of India, or by any Government, for 
putting any vessel into a state of qua- 
rantine, or for regpilating the intercourse of vessels 
iu a state of quarantine with the shore or with other 
vessels, or for regulating the intercourse between 
places where an infectious disease prevails and other 
places, shall be punished with imprisonment of 
either description for a term which may extend to 
six months, or with fine, or with both. 

% 

Act I of 1870 (Quarantmc) provides for the promulgation by the 
Government of Inma and the uocad Government of quarantine rules, 
which are to be published, and taken as rules made and promulgated 
antler s. 271. 

272. Whoever adulterates any article of food or 
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drink, so as to make such article 
noxious as food or drink, intending 
^intended Sell such article as food or drink, 

or knowing it to be likely that the 
same will be sold as food or drink, shall be punished 
with imprisonment of either description for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 

273. Whoever sells, or offers or exposes for sale, 

as food or drink, any article which 
has been rendered or has become 
noxious, or is in a state unfit for food 
or drink, knowing, or having reason to believe, that 
the same is noxious as food or drink, shall be 
punished with imprisonment of either description 
tor a term which may extend to six months, or with 
fine which may extend to one thousand Rupees, or 
with both. 

Commentary. 

The adulteration mentioned in the two preceding sections must be 
such as renders it injurious to health. Mixing water with milk, sloe 
leaves with tea, or chicory with coffee would not be punishable. It 
would be otherwise with such compounds as beer doctored with 
strychnine, spirits mixed with vitriol, cakes coated with red lead, and 
such like poisonous compounds. Where the person charged is him- 
self the party who has directed the adulteration, the fact that the 
article has been sold, or was manufactured for sale, will be sufficient 
to warrant a conviction. On the other hand, where the party is merely 
the vendor of that which has been manufactured by others, some fur- 
ther evidence will be necessary, in order to show that he knew, not 
only that there was some adulteration, but also what was the extent 
ana probable consequence of that adulteration. It must be remem- 
bered that in most cases there are some recognised modes of adulter- 
ating particular articles of food, which are perfectly well known to 
the trade, and, therefore, where it is shown that the vendor knew 
that the article was in fact adulterated, it will in most cases be no 
very unsafe presumption that he had reason to know what the 
character of the adulteration was. The knowledge of the adulteration 
will seldom be capable of direct proof. Where the article is in fact 
adulterated, and where it is shown that the vendor purchased it at a 
price below that for which the genuine article could be procured^ 
such knowled^ may safely be inferred. The presumption would be 
strengthened if it could be shown that the vendor had several articles 
of the saihe species on hand, at different prices, some adulterated and 
some not) or adulterated to dtfifereni degrees. 
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Little difficulty can ever be felt where the bad quality of the aitide 
arises* not from any adulteration which might possibly escape notice^ 
but from its own intrinsic defects. As* for instance* where unsound 
meat is sold. And* even though the defect has escaped the notice of 
the purchaser* it must be remembered that the seller has generally 
such an accurate knowledge of the qualities of his ware, and of the 
previous history of each particular article, as renders it very unlikely 
that he could be ignorant of any fault of a glaring character. 

Whoever adulterates any drug, or medical 
preparation, in such a manner as to 
lesson the efficacy, or change the oper- 
ation of such drug or medical prepa- 
ration, or to make it noxious, intending that it shall 
be sold or usetl for, or knowing it to be likely that 
it will be sold or used for, any medicinal purpose, as 
if it had not undergone such adulteration, shall be 
punished with iniprisonnicnt of cither description for 
a term which may extend to six months, or with 
fine which may extend to one thousand Rupees, or 
with both. 

275- Whoever, knowing any drug or medical 

preparation to have been adulterated 
in such a manner as to lessen its effi- 
cacy, to change its operation, or to 
render it noxious, sells the same, or offers or exposes 
it for sale, or issues it from any dispensary for medi- 
cinal purposes as unadulterated, or causes it to be 
used for medicinal purposes by any person not know- 
ing or the adulteration, shall bo punished with im- 
prisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 

Commentary- 

Under this and the previous section it is not necessary to show that 
the drug was so adulterated as to render it noxious to life, ft If 
sufficient if its efficacy is lessened. The necessity for this enactment 
b obvious enough. All drugs are of a recogntz^ average strength^ 
and prescriptions are made up on the understanding that they possesi 
such stren^K If* however* the drug which a physician presertbea 
proves to be onlv half the strength on which he calculate it may 
ppve wholly useless, and death ensue before the error b rente* 
The act only speaks of the efficacy of the drug being lessmiedy 
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or its operation changed. It would, however, be necessary to show 
that the difl^erence in the drug was of so considerable a character as 
to make an appreciable and important change in its character and 
effect. The use of the word “adulteration” implies the mixture of 
some foreign element. And, therefore, a merely inferior quality of 
the same medicine will not amount to an adulteration. For instance, 
there are many different sorts of cod liver oil, and the same oil pre- 
pared in different ways may produce different degrees of effect. But 
if an apothecary, being ordered to supply a quart of cod liver oil for 
a person in consumption, were to send a quart of the most inferior 
oil of that description, this would not be an act indictable under 
either section, provided the oil, however inferior in quality, was 
genuine of its kind. 

It will be observed that the essence of the offence consists, not so 
much in the adulteration, as in the passing the article off as unadul- 
terated. Any one who chooses may mix anything he likes with any 
medicine, but he must not sell it as if it was unadulterated, nor for 
the purpose of being sold as unadulterated. This must, I imagine, 
be taken as the meaning of the words “ knowing it to be likely that 
it will be sold as if it had not undergone such adulteration.” If a 
druggist were to sell a compounded medicine to an apothecary, com- 
municating exactly its real nature to him, he could not be rendered 
criminally answerable because the apothecary sold it again as 
genuine, even though his knowledge of the apothecary^s morals 
made it ve^ probable that such might be the result. But it would 
be very different if it could be shown that he supplied the spurious 
commodity, by mutual understanding, for the purpose of being issued 
to the world as something different. 

276. Whoever knowingly sells, or offers or ex- 

„ , , . poses for sale, or issues from a dis- 

M B cUffarontdru* pcnsary for medicinal purposes, any 
or proparatioD. drug 01’ medical preparation as a dif- 
ferent drug or medical preparation, shall be punished 
with imprisonment of either description for a term 
which may extend to six months, or with fine which 
may extend to one thousand Bupees, or with both. 

Commentary. 

The offence constituted by this section does not involve the idea 
of ainr adulteration, or inferiority* in the substituted medicine. It 
is sufficient that it is not in fact wnat it purports to be. If a chemist 
were to discover a drug which he considered to be just as effective as 
quinine, and which could be procured for half the price, he would not 
be justified in selling it as quinine, even though it answered precisely 
the same purpose. The fraud consists, not in the injury done, but 
in the false pretence by which persons, who suppose tiiat they are 
using one medicine, are forced to use another against their will. 

277. Whoever volimtarity oorrapts, or fouls, the 
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WAter of any public spring or reser- 
voir, so as to reuder it less fit for the 
purpose for which it is ordinarily used, 
shall bo punished with imprisonment 
of either description for a term which may extend to 
three months, or with fine which may extend to 
five hundred Rupees, or with both. 


Commentary- 

The Local Government may inve.sl any Bench of Mafpstrates, 
invested with the power of a Magistrate of tlie jnd or 3rd class, with 
power to try suiiunaiily all or any of the offcitccs corninjjf under 
ss. 277, 278. 270. 285. 286, iHi), 292^2^4, 323, 334. 330, 341, 352. 
426 & 447. (Crim. s. 261.) 


This st!Ction does not apply to a puhlic liver. (Kmpress v, 
Haloditiir, 2 Cal 38^,) or to a continuous stream o( water running 
alonj^ the bed of a river { R ?•. V^etli ( hokkan. 4 Mad. 229 ; S.C. VV'eir, 
[<^)] I Nor to mere bathmi^ in a lank, not set apart by any lawful 
order for bathing purposes. (Mad. H.C. Pro., 13111 Dec. 1878; S.C. 
Weir, 72 


♦ 

278. Whoever voluntarily vitiates the atraos- 

thiinK atm(«- I'Iaco SO US to make it 

i*r« BoiiuM to noxious to t lie health of persons iu 

general aweiiing, or carrying on busi- 
ness, in the neighbourhood, or passing along a public 
way, shall bo punished with fine which may extend 
to five hundred Rupees. 


279 Whoever drives any vehicle, or rides on 

iu»h dririnir or public way in a manner so rash, 

riding «m . pubUo or neglij^cnt, as to endanger human 

life, or to be likely to cause hurt, or 
injury, to any other person, shall be punished with 
imprisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 

Commentary. 

This is the first of a series of ss. (279 — 289) by which mere neg- 
ligence is made punishable, apart from any injury actually done. 
It is plain that the essence of tne offence consists in the possibility 
of injury, and not in its actual occurrence, as all the clauses contain 
the words ** likely to cause hurt or injury,” or words of a similar 
nature, and the occurrence of actual injury meets with puntshmetil 

29 
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under ss. 337 & 338; though strangely enough the actual inflicting 
of hurt is liable to less punishment under s. 337 than the commission 
of the same act would be if no hurt resulted. Nor is it necessary 
that there should be any intention to injure, or reason to anticipate 
the particular injury that ensued, if it was in fact caused by the 
defendant’s negligence. (Smith v, L. & S.W. Ry. Co,, L.R. 6, C.P. 
14.) It is sufficient if the carelessness is such as does cause, or is likely 
to cause, injury. 

In order to make a person criminally responsible for negligencei 
the act complained of must appear to be his own personal neglect or 
default. In a civil suit a man is responsible for the acts of his ser- 
vants, but in criminal matters he is not. Thus, the actual driver, 
and not the owner of the carriage is liable under this section. 
(Larrymore v. Pernendoo, 14 Suth. Cr. 32.) And where the prisoner 
was a seller of fireworks, and in his absence a fire took place in his 
house, in consequence of which a rocket went off and caused the 
death of another, it was held that he was not criminally answerable. 
Cockbiirnt C.J ,'said, 

“ Tho priioner kept a quantitv of fireworks in bis bouse, but tb&t alone did 
not cause tbe fire by wbicn tho death was cccHsionod. It was the suporadded 
ncKligenco of some one (dso that caused it. Had the death proceeded from the 
natural consequence of this keeping of the fireworks, as, for instance, if from 
the prisoner's negligent keeping of them a rocket had gone off in spontaneous 
flombuHtion and so caused tho death, tho conviction might have been maintained. 
But here the death was caused by tho act of tho defondaut plus the act of some 
one else.*’ (R. v. Bonuott, 28 L.J.M.C. 27; 8.C. Boll 1.) 

On the other hand, a master who employs a servant to do some- 
thing which is dangerous to the public, and which will become unlaw- 
ful unless an extreme degree of care is exercised, will be answerable, 
even criminally, for the results of his carelessness. For an occa- 
sional remissness, wdlh the consequences flowing from it, must be 
contemplated as likely to happen. For instance if a person em- 
ployed a servant to use alum or any other ingredient, the unre- 
strained use of which was noxious, and did not restrain him in the 
use of it, such a person would be answerable if the servant used it to 
excess” {)>er Bayley^ J., R. v, Dixon, 3 M. and S. 11 — 14). So the 
keeping of naphtha in large quantities was held to be indictable as a 
common nuisance, though it was shown that it might be safely kept 
as long as extreme care was employed, because “the law takes notice 
that occasional carelessness may be reckoned upon, and forbids that 
to be done, which, on the recurrence of carelessness, will, in all proba- 
bility, prove destructive to life and property.” (R. Lister, D. 
and B, 209 ; S.C. 26 L. J. M.C. 196.) A foriiorxy a master who employs 
a servant in an illegal occupation, as for instance, smuggling, will be 
answerable for whatever the servant does in carrying out his master’s 
objects, though not directly commanded by him (Atty.-Gen. i;. 
Siddon, i Cr. and Jer, 220.) 

According to the doctrines of Civil law, even although the defendant 
has been guilty of negligence, still if that negligence would have been 
harmless only for equ^, or greater, negligence on the part of the 
plaintiff, the latter cannot recover. (Gough v. Bryan, 2 M. & W. 
770; Bridge V, The Grand Junction R. Co., 3 ib, 244; Dowell v. 
Steam Nav. Co., 26 L.J.Q.B. 59; S.C. 5 E, & B. 195; Tuff v. War- 
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man, 27 L KC.P, 322; S.C. 5 C.B.N.S, 573; Ellis v. L. &. S. W. Ry. 
Co , 26 L. r Ex. 349 ; S.C. 2 H. & N. 454 ; Adams v. L. & Y. Ry. Co., 
LR. 4, C.P. 739.) 

This nile will, I imagine, be applied in cases under the Penal Code 
merely for the purpose of ascert«'iining whether the act complained of 
was one the natural, or necessary, result of which would be of an in- 
jurious character. Every one is expected to exercise an ordinary 
degree of care on his own Inrhalf ; and. therefore, if an accident were 
to happen to a person solely, or principally, from the absence of such 
ordinary care, i conceive liuit the defendant would not be criminally 
punishable, even ihouj;h he was to some degree remiss, and might, 
by gi eater care, have avoided doing harm. For instance, although 
the driver of a vehicle has no right to run over persons in the middle 
of the roatl, still such peisons arc expected to get out of the way of 
vehicles. 1 iiercfore, if a per''On gets run over by standing in the 
middle of the ro.id, or hv crossing it in front <»f a carnage, the driver 
would not be liable to iiuiKtment if lie might fairly have expected 
the other to gel out of the way, although, il he had driven more 
slowly or excrci‘*rd greater care, the collision might have been avoided. 
(Are.O Mad. H,C„ Appx. xxxii.) 

But It may well be that an indictment will be sustainable though 
there has been a degree of negligence on llic part of the prosecutor 
which lAould incapacilatc him from bnngfing a civil suit. I he object 
of a suit IS to recover damages for an injury, and it is fair that such 
damages should not be recovered if iheplanUilf has brought the harm 
upon iiimself. But the olrjecl of an indtcimenl is to protect the public, 
and il will be sustainable if the defendant has in any important 
degree, though not wholly, contributed to the injury. (.See K. v. Dant, 
34 L J.M.C. 1 19; S.C l. ^ C. 573 and note to s. 289 />ost p. 244.) 

Even in England the dtKtrinc of contributory negligence is held 
not to be an answer to an indictment, in which the sole question for 
the jury will be, whether the negligence of the prisoner materially cen- 
tnbuted to the death of the deceased \i Huss. 826, 840.) 

The bunhtm of proving negligence always rests on the prosecution. 
The mere fact that an in^uiy has Uiken place, which would not have 
taken place if the defendant had acted in some different way, will be 
no evidence of negligence, unless he acted wrongly and negligently 
in what he did or left undone In Colton v. Wood, (29 L.J.C.P, 333 ; 
S.C. 8 C.B.N.S. 561) where a woman was run down by an omnibus, 
Erie, C.J., stated the facts of the case, and the law' as follow : — 

** In tht« cMe it eppa»r« tiiat the nlirht wsi dark, Had ibni there wu a tiorm 
of mow, and foot-paeac'ngeni crotfinsr the atrect w<»r« iKinnd to be extrcumlj 
cantiooi in doiuff so, jnat aa ranch aa the drimm of T<*hjcl«w were bound to drite 
canitotttly. It ao©a not a|>p»*ar that the defendant’* tehtcle wa* e/rastn^ along 
at an improper ipeed, but, on the contrary, that there wa* abundant time, at 
the rale at wWch the eoacbman waa driving, for foot*t*a*»engeri, if awata of 
hi* approach, to bare aiipped backward or forward and gfA clear of hi* horaea— 
at ranch time for them to have done that as for the driver to have stopped or 
got ont of their way. The only irmood ang^eated for impaling any br^h of 
dnty to the driver hi, ihiU- at the time cd the accidetit be waa looking round to 
apeak to Uxe oondnetor ; but that he m^ht do for any lawful pttrpoae, and at 
the time he did so he wa* driving on hia proper side of the street, luad at a 
proper speed, and it amounts to no affirmative breach of bis duty. Thora 
appears to be jost as much reason for saying that the woman nagU^ily 
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againit th« defeti(Jant*8 hories, as that the horees were neglipfently driven against 
them ; and if they had injured the hotsee or the omnlbuB, it might with ec^oal 
juRtico have i^en said that they wore liable for such injury ; the rule being, 
that it is etjually the duty of foot-paRsengers when crossing a street to look out 
for vehiclttB, as it is the duty of the drivers of vehicles to look out for foot* 
passengers.” 

Will tarns, J., said, 

” T entirely concur; and onl^ wish to add that there is another rule as to 
leaving evidence to a jury, which is of the greatest importance, and that is, 
that where the evidence is equally consistent with either negligence or no 
negligence, it is not competent for the Judge to leave it to the jury to find 
eitlior alternative, but it must be taken ns amounting to no proof at all.” 
(See Uamrnack v. VVhite, 31 L.J.C.P. 121) ; S.C. 11 C.B.N.S. 588 ; Hmith r. G.E. 
Ky. Co., L.K. 2, C.P. 4 ; Welfare v. h. & B. Ry. Co , h.ii. 4, Q.B.<693 ; Moffat 
1 ’. Bateman, L.ll. 8, P.C. 115 ; Kendall v. L. & S.W. Hy. Co., L.R 7, Ex. 873; 

* 6 Mad. 11 0. Appx. xxxii ; Williams v. O W, Ry. Co., L.R. 9, Ex. 157 ; Maudsoni 
e. Douglas, G Q.B.D. 145.) 

But there may be cases where the very fact of the accident raises 
the presumption of negligence, at least so far as to throw upon the 
defendant the burthen of showing that there was no negligence on 
liis part. For instance, where the plaintiff, while walking along the 
street, was injured hy a barrel falling upon him from an upper 
window, it was held that the plaintiff need not show affirmatively 
that there was negligence on the part of the defendant. (Byrne v. 
Hoadle, 33 I^.J. l{,x. 13; S.C. 2 H. & C. 722 ; Scott v. London Dock 
Co., 3.1 I..J. Kx. 220; Kearney v. L.B. & S.C. Uy. Co., L.R. 5, Q B. 
41 ii 750.) And so where the door of a railway caniage new 

open merely upon being pressed by the band of a passenger, in conse- 

3 ucnce of which he fell out, but there was no other evidence that the 
oor or Its fastening was defective, it was held that his was primd 
facie evidence of negligence against the railway company. (Gee v. 
Met. Ky. Co., L. K. 8, y.B. 161.) 

Where the person injured is in another vehicle, as, for instance, a 
carriage, railway train, or ship, it has been held that he is so far 
identified with the person managing that vehicle, that if the accident 
is brought about by the fault of the manager, so that the latter could 
not comptain of it, neither can he. (Thorogood v. Bryan, 8 C.B, 115; 
doubted in the Milan. 31 L.J. Adm. 105. See, however, Child v. 
Hearn, L.R. 9, Ex. 176, and Armstrong v. L. & Y. Ry. Co., L.R. 10, 
Ex. 47.) And, so, where the person injured was a child, who was 
nnder the care of a grown person, to whose negligence the accident 
was mainly owing, though the defendant was also in some degree to 
blame, it was held that no action could be maintained in the name of 
the child, since he was identified with the party under whose charge 
he was, and the latter was so much in fault inat he could not have 
sued. (Waite v. N.E. Ry. Co., 28 L.J.Q.B. 258 ; S.C\ E.B. & E. 
719.) But the common law doctrine, which forbids any action where 
there has been contributory negligence on the part of persons con- 
nected with the plaintiff, would not be applied in cases under the 
Penal Code, where the immediate cause of the injury was the defend- 
ant’s negligence. The question would still be, was the injury caused 
by the negligence, or rashness of the defendant? If it was, then 
he is liable. (j 4 ec. 6 Mad. H.C,, Appx. xxxii.) 

Of course, the conductor of a vehicie will always be answerable 
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cnminan)% as he would formerly have been answerable civilly, for an 
injury resulting to those under nis own care through his rasnness or 
neglect. 

Accordingly* where the defendants* vessel, owning to the negligence 
of their servants, struck on a sand-bank, and becoming from that 
cause unmanageable was dnven by the wind and tide upon a sea 
wall of the plaintins* winch it damaged, it was held that the defend- 
ants were liable for the damage so caused, rhe vessel then became 
a wreck, and could only be removed by being broken up. She had 
valuable property on board and was broken up, not as fast as sho 
might have ucen, but ns fast as was consistent with tlie removal of 
the property. Duitng the interval tliat elapsed between her be- 
coming a wreck and the final breaking up she did fail her injury. It 
was held that for this the defendants were not lesponsible, as they 
were entitled to lemove the pioperty before bre.iking her up. 
(Bailiffs of Romney Marsh i\ 'I ninly House, L.K. 5, Ex. 204 ; 

1 . R. 7, Ex. 217.) And if the defeiulanls hail cliosen to al>aiHlon the 
wreck -it oikc, they might have done so withtjul bicaking her up. 
(Browne. Mallelt, 5 ( .B, sqq, the Douglas, E.R, 7 PI). 151.) Of 
course nocliargecan be bnuight urulrr thisse‘clion .igamslany one for 
the neghgeiKe of his servants to whicli he has not hiinsr If not conduced, 
nor at all, unless hurl or injui y results or is likely to result. Upon a 
similar s. 285, the Bombay High C ourt has held lliat injury includes 
injury to the property of any one as well is to his life, (K. v, Natha 
5 Bom, H.C.C.C. 07.) 

280* Whoever navigates any vessel in a manner 

so rash or negligent as to endanger 
human life, or to bo likely to cause 
hurt or injury to any other person, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to six months, 
or with fine w^hich may extend to one thousand 
Rupees, or with both. 

Commentary. 

See cases of fog. The Lancashire, L.R, 4 Ad. he Ec,i98; The 
Otter, Ibid, 203. 

281 Whoever exhibits any false light, mark, or 
of m t>^oy, intending, or knowing it to be 
light, muk, likely, that such exhibition will mis- 
” lead any navigator, shall be punished 

with imprisonment of either description for a term 
which may extend to seven years, or with fine, or 
with both. 

282. Whoever knowingly or negligently conveys, 
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or causes to be conveyed for hire, any 

Conreying jwr- person bv Water in any vessel, when 

■on by water for a , . . , 

hire in a vowel that vcssel IS in such a state, or so 
loaded or un. endanger the life of that 

person, shall be punished with impri- 
sonment of either description for a term which may 
extend to six montlis, or with fine which may extend 
to one thousand Rupees, or with both. 

Commentary. 

A ship owner, who knowingly sends out an unseaworthy vessel, 
will not be liable under this section (though he will be under s, 336) 
if it sinks carrying witli it crew and captain, for they are not being 
conveyed for hire. But he would be answerable if a single passenger 
went to the bottorA, or even if nothing whatever happened, provided 
the condition of the ship was, and might liave been foreseen to be, 
dangerous. And 1 conceive it would be just the same if no danger 
whatever occurred, provided there would have been danger in the 
ordinary course of things. If a ship were to be sent to China 
in a state which would render it unsafe if bad weather came on, it 
would be no answer, after the event, to show that in point of fact 
there had been a calm the whole way. But a ship may be seaworthy 
for one voyage, for instance, a short coasting expedition, which would 
not be seaworthy if sent out across the ocean. (Sin. Merc. L. 382.) 

283 "Whoever, by doing any act, or by omitting 

to take order with any property in his 
possession or under his chai’ge, causes 
O' "*'*• danger, obstruction, or injury to any 
person in any public way or public 
line of navigation, shall be piinished with fine which 
may extend to two hundred Rupees. 

Commentary- 

Accordingly, blasting stones in a quarry adjoining a highway (R. 
V, Mutters, 34 L.J.M.C. 22), or the erection of telegraph posts of such 
dimensions as to render the way less commodious than before to the 
public, have been held to be unlawful acts and public nuisances. (R. 
V. United Kingdom Elec. lei. Co., 31 L.J.M.C. 166; Atty.-Gen. v. 
Terry, L.R. 9 Ch. 423.) And, so, the laying down of a tramway in a 
road was held to be a nuisance, as being a substantial obstruction to 
the ordinary use of the road for carriages and horses, and as rendering 
the highway substantially unsafe and inconvenient, although to that 
part of the public who used it as a tramway it was perfectly safe and 
a great convenience. (R. v. Train, 31 L,J.M.C. 169.) But a merely 
temporary obstruction to a thoroughfare, in doing a lawful and neces- 
sary act, such as the repair of a house, is, by English Law, not 
a nuisance. (Herring v. Met. Bd. of Works, 34 L.J.M.C. 224, 227.) 
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It seems doubtful whether any such exception can be crafted on 
s. 2S3, and such exceptional cases arc even under Enjjlisn l^w not 
rejjarded with favour. For instance, it was held, where an occupier 
of a house took up the pavement, and duf» a trench \n the highway 
for the purpose of laying down a gaspipe from the main into his own 
house, that this act w.as indictable as a nuisance, and could not be 
justified as being such a temporary obstruction of the highway as 
was incidental to the proper enjoyment of his property, v, 

Longlon, 29 L.J.M.C. 118) It will also be necessary to exercise 
caution in applying the Fmglish Kejuity Cases upon this subject. 
Many acts are admittedly nuisances at criminal law, though their 
civil consequences are not so important as to induce a ( ourt t>f Kquily 
to interfere by injunction. (See Atty.-Cieu. r ('ainhndge (las. Co., 
L.R. 4, Ch. 71, 8^1 Accoidingly, It wMs held on the wording of a 
very similar ICnghsh statute, th.at it was an unlawful obstruction of a 
train where the defendant alteied the signals on the line from clear 
to so as almost to bring the (rain to a siandslill. (K, v. 

Hadfleld, L K. i, C (.*. 253.) 

No offence will h.ave been commuted where the injury follows from 
a lawful act, done in a pretper m.inner. For instatue, where the 
defendant, being empkned by a duly authorized corporation to 
construct a sewer in a highway, filled it in pioperly, and some months 
afterwards a liolc formed in the place from the natural subsidence of 
the mateiials, it was luld that no lesponsibihty attached to the 
defendant for damage caused to the plauiidl by tumbling into the hole. 
(H> 'a ms V. W ebsier, I. K. 4, ^. 13 . 138 ) It would have been different, of 
course, if he liad made the sew’cr without authority, or filled it up in 
a negligent manner. So, when it was fouiui that a footpath had been 
dedicated to the public, subject to the right of the owner of the land 
to plough It up for a period of each year, (lie exercise of such a right 
would not authorize either in action, or an indictment. (Mercer v. 
Woodgale, L.R. 5, Q. 13 . 26.) 

It would seem that under this section obstruction to some person 
must be found either expressly, or at all events as a matter of neces- 
sary inference. When a policeman deposed that he “saw a bad smell- 
ing net dried on the road by the side of the defendant’s house so as 
to cause obstruction to persons passing by,” the Court held that this 
did not make it sufficiently “appear that obstruction wms caused to 
any particular individual or individuals” (R. v. Khadcr Moidin, 
4 Mad. 235.) But if the net had been hung so as to slop up the 
way, I imagine it would not have been necessary to prove that any 
particular person had in fact been obstructed. 

Under this section also, as in all the similar cases, the danger or 
injury must be such as would naturally follow from the act. There- 
fore, where the facts were, that the defendant, being possessed of land 
abutting on a public foot-way excavated an area in the course of 
building a house immediately adjoining the foot-way, and^lcft it un- 
protected, and a person walking in the night fell in, the defendant 
was held to be liable ; though, in point of law, the party who fell in 
was off the road, and was in law a trespasser, (Barnes v. Ward, g 
C.B. 392 ; Hadley v. Taylor, L.R. i, C.P. 53.) But the contrary was 
held where a man made a well in the middle of his field, through which 
there was a right-of-way, and a person, straying off the path at night, 
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(e]l into it. Mariint B> after citing the last case with approval, 
said, 

0 

But when the excavation i« made at some distance from the waj, and the 
person falling into it would be a ti^spasser upon the defendant’s land before 
he reached it, the case seems to Im? different. We do not see where the liability 
is to stop. A man, going off a road in a dark night, and losing his way, 
may wander to any extent. Wc think the proper and true test of legal liability 
is, whether the excavation be substantially adjoining the way.” (Hardcastle v. 
8. Y. Ry. Co., 28 L.J. Kx. 139; 8.0. 4 H. A N. 67; Hounsell v. Smith, 29 
L.J.O.P. 208; S.C. 7 C.B.N.8. 731; Binks v. South Yorkshire Railway Co., 
32 L.J.Q.B. 26 ; S.C. 8 B. A 8. 244.) 

The fact that the owner has given permission to the public, or to a 
certain class of persons, to pass over his property does not make it 
a public way, so as to prevent his erecting dangerous constructions 
upon it, or even so as to cast upon him the obligation of fencing 
them round so as to guard against injury from them. Therefore, 
where the workmen in a Government dock-yard were allowed to cross 
certain land within the premises in order to reach water closets, and 
a Government contractor was allowed to erect machinery which crossed 
the shortest and most convenient, though not the only, way to these 
water closets, and one of the workmen was injured by the machinery, 
it was held that no action was maintainable against the contractor. 
(Bolch v. Smilli, 31 L. J. Ex. 201 ; S.C. 7 H. & N.736; Gautret v. 
Egerton, L.K. 2, C.P. 731.) But even in such a case the owner of 
the land is bound not to do anything hkcly to cause injury to those 
who came upon the land by his permission without giving them due 
notice, or otncrwisc placing it in their power to protect themselves. 
Therefore, where upon a piivatc road, along which persons were in 
the habit of passing with tnc owner’s permission, the defendant placed 
building materials, and gave no notice, by signal or otherwise, it was 
held that he was liable for the injury which accrued to a passer-by. 
IVilUs, J.. said. 

The dofendant. had no right to set a trap for the plaintiff. A person 
coming on lands by liconao haa a right to Buppo8<» that the person who mvea 
him the license will not do anything which causes him an injury.” (Corby v. 
Hill, 27 L.J.C.P. 818 ; 8 C. 4 O.B.N.S. 556, and see Bolch r. Smith, tib. supra. 
White V. Phillips, 88 L.J.C.P. 88; Indermaur v. Dames, L.R. I C.P, 274, 2 
C.P.81L) 

The property which creates the nuisance must be under the control 
of the person charged, so as to make it possible for him to remove 
obstruction, or cause of danger. Accordingly, where a ship sank in a 
navigable river without the fault of the owner, and was abandoned by 
him, it was held that he was not answerable, cither by indictment or 
suit, for any injury that might result from its lying in the bod of the 
river. The Court considered that, after shipwreck and abandonment, 
the property ceased to be in the possession, and under the control of 
the former owner, and that he was under no obligation to add to his 
existing misfortune by incurring the expense of either raising the 
vessel, or keeping a continual watch over it. (Brown v. Mallet, 5 
C.B. C99 ; Bailiffs of Romney Marsh v. Trinity House, L.R. 5, Ex. 204 ; 
The Douglas, 7 P.D. 151, aiif^p, 231.) 

A question may often arise under this section as to the respective 
liabilities of the owner and of the occupier of property. According 
to the doctrine both of Criminal and of Civil law, the tenant is the 
person primarily liable, where the property in his occupation is a 
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nuisance to others, either through an act, or an omission, on his part. 
And this would be so, even though as between himself and his land- 
lord he was under no obligation to repair. In an old c#^e, the de- 
fendant was indicted for not repairing a house standing ruinous upon 
the highway, and likely to fall : just such a case as is pointed to by 
s. 283. The indictment alleged that he was bound to repair, by rtasoH 
of the nature of his holding, and the verdict found that he was a 
tenant-at-will, who certainly is not bound to repair as regards himself 
and his lessor. But the Court held that the statement that he was 
bound to repair by reason of his holding was 

“Only an idle allegation; for it i* not only ehargt^d, but found, that the 
defendant waa occupier, and in that respect he is answerable to the jpuhlio ; for 
the house was a nuUanoo os it Ht<>od, and the continuing the house in that con- 
dition is continuing the nuisiuice. And as the danger is the mutter that con- 
cerns the public, the public are to look to the occupier and not to the estate, 
which is not material in such case to the public.” (R v. Watte, 1 Salk. 867 { 
See Tarry v. Ashton, 1 Q.B.D. 814.) 

So, in a case where the charge was that the defendant, the occupier 
of a house, kept his privy in such a state that the soil penetrated 
into his neighbour’s cellar, the ( curt pithily said, ” he whose dirt it 
is must keep it that it may not trespass.” ( i'enant v. Ooldwin, i 
Salk. 360; Hodgkinson r. Knnor, 32 L.J.Q.B. 231 ; Fletcher v. 
Rylands, L.R. i. Ex. 265; I..R. 3* H 1. 330 ; Humphries v. Cousins, 
2 C P. D. 239.) 

In order to make a person liable for injury toothers caused by the 
management of his property, there must cither be negligence in its 
management, or such a non-natural use of it, as compels the person 
so using his property to see at all haijards that no loss follows to 
others. In the case of Fletcher i;. Rylands iub.su/>.) the latter was 
the ratio decidendi. There, a land-owner had constructed a reservoir 
upon his land, the water from which had escaped through sorne old 
shafts, of which no one appears to have been aware, into the plaintiff’s 
mine. It was held that the defendant was liable, on the ground, as 
expressed by I.ord Cranworth, that “if a person brings, or accumu- 
lates, on his land anything which, if it should escape, may cause 
damage to his neighbour he docs so at his peril. If it Joes escape and 
cause damage, he is rc-sponsible, however careful he may have been 
and whatever precautions he may have taken to prevent the damage/’ 
(L.R. 3. H I- 340-) And so the D>rd Chancellor (CaiVws) spoke of 
this as being a non-natural use of the land, for the purpose of intro- 
ducing into the close that which in its natural condition was not in, or 
upon, it. {Ibid. 339.) See, too. Smith v. Fletcher, L.R. 7, Ex. 305; 
q ibid. 64; 2 App. Ca. 781 ; West Cumberland Iron & .Steel Co. v, 
Kenx'on, ii Ch. IJ. 782; Wilson v. Waddell, 2 App. Ca. 95; Broder 
V. Saillard, 2 Ch. D. 692; Powell v. Fall, 5 Q.B.D. 597. 

In a case in Madras, of great irnportance, it was attempted to 
extend the doctrine of Fletcher v. Ffylands to the case of tanks in 
this country*, and to hold the proprietor of the tank liable for injury 
caused by its bursting, though from no negligence in the construc- 
tion or repair of the tank. The High Court, however, refused to apply 
the doctrine to such a case; holding, that in India the storing-up m 
water for agriculture was the natural, proper, and necessary mode oi 
using the land and the water which came upon it ; and that the land- 
owner was only liable for negligence. (Madras Ry- Co. Zemindar 

80 
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of Rarvaitnuggcr, 5 Mad. H.C. 139; 6 ibid. 180 ; A^d, in P.C.L.R. i, 
I. A. 3fJ4; S.C. 14 B.L.R. 209 ; S.C. 22 Suth. 279, toiiowed Ram Lall 
Singh 71. Lili Dhary, 3 Cal. 776.) And, so, even in England, subse- 
qucfJlly to the case of Fletcher v, Rylands, where the defendant being 
occupant of the upper story of a house, the ground-floor of which was 
occupied by the plaintiffs, and the rainwater from the roof being col- 
lected by gutters into a box, from which it was discharged into the 
drains, a rat made a hole in the box, from which the water flowed 
upon and injured the plairitiff’s goods, it was held that the defendant 
had dealt with the water in the usual way, and not having been guilty 
of any negligence was not liable. (Carstairs v. Taylor, L.R. 0, Ex. 
217.) A similar decision was given where the property of the 
tenant on the ground-floor of a house was injured by leakage 
from a water closet occupied by the tenant of the second floor. 
It being found that the owner of the water closet did not know 
of the defect in the water closet, and was guilty of no negli- 
gence, the Court held tiiat he was not liable. (Ross 7 >. Fedden, L.R. 
7 a »• 6O1.) Nor docs the escape of water which has been stored for 
the comnton benefit of the plaintift and others come within the 
principle of h'lelclier Rylands, where there has been no negligence 
on the part of the defendant (Anderson v. Opparheimer, 5 Q.B.D. 602.) 

The doctrine of Fletcher is RylaiuL appears also to be limited by 
a further exception, r/j?., that even where the dangerous element has 
been introduced by tlie defendant himself, still if its escape arose 
from vis uutjot\ or the act of Clod, he would not be answerable. (See 
per Blackhurtt, J , in that case, I..R. 1, Ex. 280, approved, on appeal, by 
Lord. Cajr;;.s, L.R. 3, H L. 339. and by Lord Cranworth, Ibid. 340.) 
This was the ground of the decivion in fslcliols v Marsland. (L.R. 10, 
Ex.2$s*Affd.2 Ex. n I.) riiere, the defendant had formed three 
artificial lakes upon his properly by damming up a stream which 
ran through it. In consequence of a thunderstorm, accompanied by a 
rainfall of unprecedented violence, the embankments were swept away, 
and the damage complained of was caused by the stored-up waters 
rushing out. it was found by the jury that there was no negligence 
in the construction, or maintenance, of the works, and that the rain- 
fall was most excessive. The Court distinguished the case from that 
of Fletcher v. Rylands, on the ground that there the defendant 
poured the water into the plaintiff’s mine. He did not know he was 
doing so ; but he did it as much as though he had poured it into an 
open channel which led to the mine without his knowing it. Here the 
defendant merely brought it into a place where another agent let it 
loose.** As to vts major , the Court said, “ In this case 1 understand 
the jury to have found that all reasonable care had been taken by the 
defendant, that the banks were fit for all events to be anticipated, and 
the weirs broad enough ; that the storm was of such violence as to be 
properly called the act of God, or vis major. No doubt, not the act 
of God, or vtjr major i in the sense that it was physically impossible to 
resist it, but in the sense that it was practically impossible to do so. 
Had the banks been twice as strong, or if that woUld not do, ten tim^ 
and ten times as high, and the weir ten times as wide, the mischief 
might not have happened. But those are not practical conditions^ 
they are such that to enforce them would prevent Ihe reasonable use 
of property in the way most beneficial to tW communiw.’* (See too 
Box V. Jtibb,4 Ex, D, 76; Atty.-Gen.e. Tomline, 12 CK D. 214.) 
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It will be observed that this case was very similar to that of the 
Karvaitnugger Zemindary, which, however, was not cited either in the 
argument or judgment. 

Even acts done by others, not upon the defendant’s property, nor 
with his permission, if caused by his use of his own property, may be 
the subject of an indictment. For instance, a man established upon 
his land a shooting ground for killing pigeons, in consequence of 
which persons collected in the neighbourhood to kill the pigeons which 
escaped from his land, and he was indicted and convicted for the 
nuisances so caused, though there was evidence that he employed 
persons to keep these irregular shooters ofT his grounds. Littleaale, 
J., said, 

“ It ha» been contended that to render the defendant liable it mutt be hit 
object to create a nuittance, or else that must bo the necessary and ineritoble 
result of his act. No doubt it was not bis ohh'ct, but I do not agree with the 
other position ; because, if it is the probable consequeuce of hit act be it 
answerable at if it were bis actual object. 

And Taunton^ J., said. 

It is laid down that all common stages for rope dancers, and all common 
gaming houses are nuisances in the eye of the law, not only because they are 
great temptations to idleness, but lK*causo they are apt to draw together great 
numbers of disorderly persons, which cannot but be r<*ry inoonveuiont to the 
neighbourhood. Also, it has been holJon that a common playhouse may be a 
nuisance if it draw together such a numlwr of coaches, or people, as prove gone* 
rally inconvenient to the places adjacent. The present is a very similar case.'* 
(K. V. Moore, 3 B. & Ad lb4, 188.) 

So in this country nautches, or displays of fireworks upon a man’s 
own premises, might be indictable on account of the danger or obstruc- 
tion caused by them to passers-by. (Walker v* Brewster, L.R. 5, Eq. 

25) 

According to civil law, and a fortiori according to criminal law, the 
landlord is not liable, merely because premises in the occupation of a 
tenant are in such a state as to amount to a nuisance. Where the 
owner of property was sued for not repairing his fences, whereby the 
piainiifl was damaged, lord Kenyon^ C.J., said, 

“ It ii clear that tbia action cannot be maintained againat the owner of the 
inheritauce when it it in the potacasion of another peraon. It ia ao notoriooaly 
the duty of the actual occupier to repair the fencea, and ao little the duty of 
the landlord, that without any agreement to Uxat efTeot the landlord may 
maintain an action againat hia tenant for not doing ao, npon the ground of tb« 
injury done to the inheritance. And deplorable indeed would bo the aiioatioa 
of landlorda if they were Ibble to be Lamiaaed with aciiona for the culpabla 
neglect of their tenanta.” (Cheetham •. Haxnpaoo, 4 T H. SIS.) 

And so it was held where the action against the owner, who was 
not the occupier of the house, was for allowing sewers to remain 
undrained so as to be unhealthy. (Russell v. Shenton, 3 Q.B. 449.) 

On the other hand, a person who has created a nuisance upon hts 
property while in his possession cannot free himself from liabiltty 
merely by leasing it out to another. As, for instance, if a man were 
to demise a house which was in a ruinous and falling state, or which 
had any other dangwous, or unwholesome, nuisance upon it. (R. r. 
Pedly, I Ad. & E? 822; Todd v. Flight, 30 L.J.C P. 21 ; S.C. 9 
C.B.NS. 377 ; Draper t.Sperring, 30 LJ.M.C. 325; S.C. loC.BuN.S. 

30 »n 
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1 13; Nelson v. Liverpool Brewery Co., 2 C.P.D. 31 1.) Here, the 
continually recurring evil is the result of the acts done, or allowed, 
during possession, and continuance of which is sanctioned by letting 
out the premises on which they are ; therefore, they will be properly 
punishaole. And so it is at civil law, where the landlord receives 
tack into his possession property upon which a nuisance has been 
created during the tenan^, and then lets it out again with the nui- 
sance upon It. (Ibid,) hor the person who receives a profit from the 
use is answerable for the nuisance. (R, v. Pedly, i Aa. & E. 827.) 

But under the Code, inasmuch as the landlord had not himself 
caused the obstruction by doing any act, his liability would turn upon 
the question whether he had, while the property was again in his 
possession, omitted such proper precautions as he was bound to take 
to prevent the continuance of the nuisance. This would be a question 
of fact, depending on his own personal knowledge of the existence 
of the nuisance ; upon the length of time the property remained in 
his possession ; and upon the absence of any proper steps to secure 
its removal. If he leased the property out again, not knowing of the 
existence of anything injurious, or with due stipulations that the 
tenant should remedy it, I do not think he would be indictable. 
(Pretty Bickmore, L.K. 8, C.P. 401 ; Gwinnell v» Gamer, L.R. 10, 
C.P. 658.) 

And it has been held, that a landlord who continued a tenancy 
from year to year was answerable for a nuisance which had been 
created since the commencement of the tenancy, and of which he had 
no knowledge, because c.ich year that the tenancy was continued was 
a new letting. (Gandy v, Jubber, 33 LJ.Q.B. 151.) But such a case 
would clearly not be within the Penal Code, as it could not be said 
that the property with the nuisance upon it had ever been in his 
possession, or under his charge. 

A different question would arise where the party who created, or 
permitted, the nuisance sold the property instead of leasing it. Here, 
according to English civil law, his liability would cease, and that of 
the purchaser be substituted. The latter position was eimressly laid 
down by Littledale, J., in one of the cases cited above, (K. v. redly, 

1 Ad. & E. 827) where he says, 

** If a xiiufAno« be created and a man pnrobases tbe premisee with the ntuMmoe 
mpon them, though there be a demise for a terra at tbe time of the purohaee, eo 
that the parohaeer has no opportanity of remoring the naieaooe, yet by pur- 
chasing the rovoEsion he makes himself liable for the nuisanoe.** 

The former position seems also to follow from the principle on 
which the respmsibility of the landlord is rested, vss., ** that the 
receipt of rmit is an upholding and continuing of the nuisance.” 
{supra, 1 Ad. he E. 826.) It necessarily follows that one who has 
parted with all interest in, and power over, the land must cease to be 
answerable in respect of it. I conceive that in such a case the pur- 
chaser would not oe criminally liable under s. 283. It is dear that the 
purchaser of property out on lease has it neither ** in his possession 
nor under his charge,** and the danger, Ucc., certainly does not arise 
from his ** doing any act, or omitting to take order with the property” 
esrer which he has no control. As regards the sdler, ,lhe cm sup- 
poses that the danger, &c., has arisen from acts done, or omitted, by 
tum while die prof^rty was in his possesskm. II so, he wmild remain 
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liable under the Code. Of course, at his possession became more 
remote in point of time, the difficulty of tracin]^ any danger, injury, 
or obstruction to his immediate act, or omission, would become 
greater and greater. 

Again, there may arise many questions as to who is the person 
in whose possession, or under whose charge, the property is or was at 
the time of the wrongful act. I imagine that these words describe 
what is generally known as the occupant of premises. Where the 
owner keeps the property in his own hands, he will be the occupant : 
where he puls in a tenant, the latter will be the occupant, and the 
occupation of servants, or agents, will in either case be the occupation 
of the principal. (Rich v. Basterfield, 4 C.B. 783.) So, even a land- 
lord may, under temporary circumstances, be in possession of pre- 
mises which are leased out, as, for instance, if they are given up to 
him for the purpose of executing repairs. (Leslie v. rounds, 4 Taunt. 

649) 

But although the possession of the servant, or agent, will be the 
possession of the master, the acts, or omissions, must be the personal 
acts, or omissions, of the occupant himself. In one case the captain 
and pilot of a steamer — that is, the persons in whose possession and 
charge it was — were indicted for running down a smack ; and it 
appeared that when the steamer started there was a man forward in 
the forecastle to keep a look out, that the accident happened at night, 
when the captain and pilot were on the bridge between the paddle 
boxes, and that no person was forward on the look out at the time* 
Park, J., said, 

** Then the captAin u not roaponiiiblo in felony. It ii tho fault of the poraon 
fvbo ought to be there, and who may b&vo ditoboyed urdera. in a criminal oaao 
every man ia reaptjuaible for bU own act ; there muat be aoaie pemoool act. 
Theae pertooi may be civilly reapooaible.'* 

At the conclusion of the case a juryman asked, “Is the captain 
bound to have a person on the look out 7 ” 

Alder son j B., answered, 

be ta, but not crimiaany.'* (1 Rasa. BSl. See, too, Daniel v. 
lletropoUtan iUiiway Co., L.H. 8, C.V. 210 , 51 U ) 

This last answer must be taken with a little explanation, or it may 
be misunderstood. The captain of a ship is bound to take the uftual 
precautions to have a person on the look out. If the captain of a 
steamer were to go quietly to sleep, knowing perfectly that there was 
no watch on deck and that there would be no watch, he would be 
criminally liable, for this would be a direct act of personal miscon- 
duct. What the judgment meant was, that if he had reason to believe 
that the proper precautions were being taken, he would not be 
answerable if those precautions were in tact neglected without his 
knowledge. (Dickenson e. Fletcher, L.R. 9, C.P. 1 acc.) 

Again, who may be said to be “in charge’* of property? I t^n- 
ceive, only the person whose duty it is, in consequence of that position, 
to do or refrain from the particular act which is the ground of com- 
plaint. If I pul a servant in chaige of my house during mv absence, 
be will be answerable if he lets oft rockets out of the winefows, so as 
10 fii^bien the horses of passers-by* But he will certainly not be 
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answerable for omissions to repair, which he has neither power, nor 
authority, to do. 

A/jain, can a person be said to be in charge of property, because he 
has a particular duty cast upon him in respect of it? For instance, 
a landlord who is bound to make all repairs in a house? Municipal 
Commissioners whose duty it is to keep the roads in order? Civilly, 
the landlord and the Commissioners would certainly be liable to any 
one who was injured by their neglect. (Payne v. Rogers, 2 H. BI. 
349; Mersey Docks v. Gibbs, L.K. i, H.L. 93.) Criminally, I think, 
the landlord w'ould not be liable, but that the Commissioners would. 
Upon the latter point, however, I advance my opinion with very 
great diffidence. 

I think a landlord w'ould not be liable merely upon his agreement 
with the tenant. 'I'he civil action rests upon the breach of his duty, 
and upon the ground that if the party injured were compelled to sue 
the tenant, the latter would have his action against the landlord, which 
would tend to the multiplication of suits. {Per Heath, ]., supra, 2 
H. Bl. 350.) 'I'he statutory liability is limited to those who have pos- 
session, or charge, of the property, both of which words seem to me 
to involve the idea of custody, and not to refer merely to the power or 
duty of doing acts. 

As regards Municipal Commissioners, however. Act V of 1878, 
s. 226, expressly enacts that all public stiects, which by s. 3, clause (o) 
are made to include roads, shall be vested in and belong to the Com- 
missioners. 'I'hen as regards the duty cast upon them, s. 233 pro- 
vides that they “r/ui//from time to lime cause the public stieets 
to be maintained, repaiied, etc. ; and may make and maintain foot- 
ways in any street.’^ By s. 107 of the iormcr Municipal Act (IX 
of 1867) which followed its predecessor (Act XVI of 1856) in that 
respect, the duty of the Commissioners to repair w'as qualified by the 
provision, “ so far as the funds at their disposal will admit/^ Here, 
then, we have the roads made the propeiiyof the Commissioners, 
(Coverdale r Charlton, 4 y.B.I), 104,) and an imperative duty cast 
upon them of repairing the highways. Now, according to English 
law, a similar duty of repair was cast upon the inhabitants of the parish, 
and for breach of this duty an indictment would lie. No doubt it was 
also held that no indictment would lie against Turnpike Trustees for 
neglect of the roads *, but those decisions rested upon the principle 
that the parties properly liable were the inhabitants of the parish, w'ho 
were at once the owners of the road and bound at law to repair it. 
(R. v. Nclhcrthong, 2 B. & Aid. 179 ; R. v. Oxford and Witney, 12 
Ad. & E. 427.) It appears to me, then, that under Act V of 1878, the 
Municipal Commissioners arc placed in the same position as the in- 
habitants of an English parish were at common law. It would follow, 
then, that under s. 283 they could be indicted for injury resulting from 
their own acts, or omissions. (Bathurst v. Maepherson, 4 App. Ca. 
256.) But if the nuisance complained of arose, not from any wrong- 
ful act or omission of their own, but from the wrongful act or omission 
of some person employed by them, and of which they had no actual 
cognizance, they would be liable to action (Mersey Docks v. Gibbs, 
L.R. 1, H.L, 03 ; Coc », Wise, L.R i, Q.B. 711 ; Foreman v. Can- 
terbury, 6 214 ; Winch v. Conservators of Thames, L.R, 9, C.P. 

378) and, apparently, also (to indictment, if the nuisance were caused 
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by the acts of persons employed by them to do the particular thing, 
in the doing of which the nuisance arose. (R. v. Stephens, L.R. t, 
Q.B 702 ) But I do not think they could be indicted for injuries 
arising from the wrongful omissions of their servants, unless trace- 
able to their own personal neglect. 

It is certainly to be regretted that neither the framers of the Code, 
nor the law Commissioners should have noticed, either in their illus- 
trations or reports, any of the very important questions to which the 
sections in this chapter give rise. 

I'nder all these sections it will probably be held, in conformity 
with the principles of civil law, that much greater caution will be 
required in reference to the geneial public llian will be called for in 
regard to a man’s own servants who ateenijiloyed in any occupation 
of danger. 'I'hcir employment is voluntary, and, from its very 
nature, gives them full notice* of all ilie peiils to which they are 
exposed, and of the precautions by which those perils maybe avoided, 
Accoidingly, where a workman wa^ kilh d vvlule using a machine 
for raising weights, tlie evideme being tb.il anothei, and safer, mode 
of raising weights was usual, and had been discarded by orders of 
the defendant, it was held that llu* lallci was not liable. Pollock^ 
C.B. said, “ A servant cannot continue to use a machine he knows to 
be dangerous at the risk of his emn)o)er.” (Dynen v. 1. each, 26 I^ 
J. Kx 221.) But it would he olnerwise if the master had directly 
conduced to the injury of his servant by any act of personal neglect. 
As. for instance, where the master was a miner and the workman 
had pointed out that a stone overhanging the works was dangerous, 
and likely to fall, and it did fall soon after and killed him. And, so, 
in another case, where a miner was killed by the fall of a stone upon 
him while he was being drawn up through the shaft of the mine. 
There, it was found that the stone fell ** by reason of the shaft being 
in an unsafe stale from causes for which the master, the defendant ’was 
responsible.” (Cited, Dynen v. Leach, 26 L.J. Ex. 222; Mcllors v. 
Shaw, 30 L.J. Q.B. 333; S.C. i B. Sc S, 437 ; Holmes v. Clark, 31 
L.J. Ex. 356 ; Watiing v Oasllcr, I..R. 6, Ex. 73 ; Britton v, G.W. 
Cotton Co., 7 ibtd. 130.) 

So, persons engaged in a Gunpow'der manufactory, in a ChemisCs 
laboratory, or in a l)ruggi'l'’s shop, are expected to know the dan- 
gerous character of the articles with which they arc surrounded, ancJ 
to take the proper precaution against them. But if similar com- 
modities were left about in places opeti to servants, strangers, and 
the public generally, a much greater degree of precaution would be 
necessary*, in guarding against danger and in giving notice to those 
who might expose themselves to risk. 

By s. 336 any rash or negligent act, by which life or safety is en- 
dangered, is punishable. 


284. Whoever does, with any poisonous sub- 
stance, any act in a manner so rash or 
negligent as to endanger human life, 
or to be likely to cause hurt or injury 


Keglii^t con* 
daot with rotpeet 
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to any other person, or knowingly or negligently 
omits to take such order with any poisonous sub- 
stance in his possession as is sufficient to guard 
against any probable danger to human life from 
such poisonous substance, shall be punished with 
imprisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 

285 - Whoever does, with fire or any combustible 

matter, any act so rashly or negli- 
gently as to endanger human life, or 
to be likely to cause hurt or injury to 
any other person, or knowingly or 
negligently omits to take such order with any fire, 
or any combustible matter in his possession, as is 
sufficient to guard against any probable danger to 
human life from such fire or combustible matter, 
shall be punished with imprisonment of either de- 
scription for a terra which may extend to six months, 
or with fine which may extend to one thousand 
Rupees, or with both. 

Conuuentarj. 

It has been held upon this section that the words “ injury to any 
person include injury to his property as well as to his person.’^ (R. v, 
Natha Lalla, 5 Bom. H.C.C.C. 67.) 

See note to s 277, o/i/c p. 225. 

Whoever does, with any explosive sub- 
stance, any act so rashly or negli- 
gently as to endanger human life, or 
to »ny eipioiuTe bo Ukolv to cause hurt or injury 

to any other person, or knowmgly 
or negligently omits to take such order with any 
explosive substance in his possession as is sufficient 
to guard against any probable danger to human life 
from that substance, shall be punished with impri- 
sonment of either description for a term which may 
extend to six months, or with fine which may extend 
to one thousand Rupees, or with both. 
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Negli^nt con- 


rMpect 


tioder the charge 
of the offender. 


See note to s. 277, anU p. 225. 

287. Whoever does, with any machinery, any 

act 80 rashly or negligently as to 
endanger human life, or to be likely 
to cause hurt or injury to any other 
person, or knowingly or negligently 
omits to take such order with any 
machinery in his possession, or under his care, as is 
sufficient to guard against any probable danger to 
human life from such machinery, shall be punished 
with imprisonment of either description for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with botli. 

Commentary. 

See as to unfrncrd machiiu’iy, v. Dames, L.K. 2, (\P. 

311 ; Britton v, G. W. Colton Co., L.K. 7, K\. i >0. 


288. Whoever, in [)ulli!ig down or repairinfj any 

buildinj:^, knowingly or negligently 
Ncghj^ncctjith take Rucli Order with that 

building as is suflicient to guard 
against any probable danger to human 
life from the fall of that building, or of any part 
thereof, shall be punislied w'ilh imprisonment of 
either description for a term wdiicli may extend to 
six months, or wdtii fine which may extend to one 
thousand Rupees, or with both. 


289. Whoever knowingly or negligently omits 
„ ... to take such order with any animal 

raipacttouiy m his possession as IS Bumcieni to 

guard against any probable danger to 
human life, or any probable danger of grievous hurt 
from such animal, shall be punished with imprison- 
ment of either description for a term which may ex. 
tend to BIX months, orw'ith fine which may extend to 
one thousand Rupees, or with both. 

Commentary. 

See note to s, 177, anU p. 2^5. 
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The principal point to be considered under this section will be the 
knowledge that the defendant had of the dangerous properties of the 
animal. Where the very nature of the animal ^ives him warning, 
his knowledge will be assumed ; as, for instance, if a person were to 
choose to make a pet of a tiger, or a bear. Otherwise, express know- 
ledge will have to be showm, in order to involve the necessity of un- 
usual caution. Where injury is done by a horse, a pony (R. v. Chand 
Mana), 19 Sulh, Cr. i) a bull, or a dog, and it is not shown that 
the animal was peculiarly vicious, or that his vice was known to 
his m.'isier, no indictment coultl be maintained, unless be had neg- 
lected the oidmary precautions employed by every one who uses 
such animals, (ifanimack 7c White, 31 L.J.C.P. 129; S.C. il 
C.B.N.S, 5SS ; C-ox V. liurbidge, 13 C.B N.S. 430; S.C.‘32 L.J.C.P. 
89; 4 K J. P-359; 3 Mad. ll.C. Appx. xxxiii ; S.C. Weir, 72 [98].) 
Hut if the animal liatl evinced a s.avage disposition, to the knowledge 
of the owner, it would not l)e necessary to shew that he had actually 
injured any one. (Woiih -j. (idling, L.R. 2, C.P. i.) And if the 
owner .appoints a servant totakec.are of an animal, all facts showang 
its cliaraclor which are knowai to tlie servant are, in view of the law, 
known to llie niastor, so as to make him answerable for their con- 
sequences. (Baldwin 7'. C^asella, I..R. 7, Kx. 325.) And although 
luiiicc of its vicious habits will not necessarily, and i\s a matter 
t 4 faw', be sufficient, if given to ,iny servant, slid if such notice is 
given to one wdio is entruste<l, even occasionally only, w'ith the 
conduct of the delend:uu\ ImsincNS, walU the intention that it should 
come to llie knowledgi' of tlie defendant, it is for llie jury to say 
whelfier or not it amounts to notice to him It will be for them to 
say, whether tlic persons wlio I eceivcd actual notice stood in such a 
relation to the detcndani that it w.as tlieir duly to communicate the 
notice to him, and wliethenn latl they did so communicate it. (Apple- 
bcc V, Petey, 1 .. K. 9, C.l*. (>47, (>58.) 

W'horc the animal is known to be mischievous, the rule of civil law 
seems to be to infer negh^’ence absolutely, from the mere fact that 
an injury has followed. W here the injury arose from a savage 
monkey, I^^rd Dt'iiman laid down the law as follows : 

“ The Oi>nclu#tion to Urawn from an oxannuation of od the aathorities 
flpjicari* to fni tliia, that a pors^on ktvpuif? u iiii«chievou9 animal, with knowlcnfge 
of iti pnipousitie*, is iHunui P) kovp it st'curo h%8 peril; and that if it doea 
ini«olvief, uegUK<“«ioo ia pros uinc<l, without expres* averment. The negligence 
18 in kwpiiiff auoh nu animal afu*r iiottco." (May 9 . Burdett, 9 Q.B. 112 : See 
Fletcher v. Hylands, L.U, 1 , Ex. 281 ) 

It is probable, however, that thit interpretation of this section would 
be stricter, as is always the case where the doctrine of constructive 
negligence is applied to criminal law; and that if every proper and 
reasonable precaution had been taken, no criminal indictment would 
lie, even though the animal finally escaped and did damage. A good 
deal woukl nlso turn upon the lawfulness of the object for which 
the creature w.as kept. Even if it were legal negligence in a private 
person to keep a tiger for his own amusement, the same doctrine 
would not be applied ton keeper of a Government menagerie. If 
it were, such an in>litul»on would become impossible. Again, it 
would be a difTerenl thing it it could be show'n that the animal was 
justifiafdy kept for purpoM*s of self-defence. Accordingly, where a 
man got into the garden of aiiothci by night and w^as there injured 
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by a dog, and it appeared that the dog was kept for the protection 
of the garden, and was tied up all day, but was let loose at night : 
Lord Kenyon said, 

“ That every man had a ri«ht to keep a dofif for the protection of hi» garden, 
or house: that the injury which this actiou was calculated to rmlress was, 
whore an animal known to bo mischiovona was suffered to go at large, and the 
injury therefore aroat' from the fault of the owner in not securing such animal, 
so as not to endanger or injure the public : that ho«o the animal had botm 
properly let loose, and the injury hud arisen from the plaintiff’s own fault 
in incautiously going into the defendant’s garden after it hod been shut up.’* 
(Brock V. Copelauid, 1 Esp. 203 ) 

On the other hand, where a commoner tin ned out on a common, 
across whicli there were public footpaths, a hor*^!' which he knew to be 
vicious and dangerous, and it kicked and killed a child, it was held 
that he was criminally liable, though the child had strayed on to the 
common a little way ofl the path. And the majority of the Judges 
seemed to be of opinion that the rt“'ult would have been the same, 
though the child had strayed a considerable di‘'tarice from the path. 
(R. V. Dant, 34 I-.j ii(>; S.C. 1 . A: 5b;.) I’nder s. 28<4 the 

question would be merely one of fact ; was the danger which followed 
one which was rendered probable by letting loo.se such an animat 
in such a place? 

The defendant is only bound to guard against probable danger ; 
that is, such danger as may be calculated to arise from the nature ol 
the beast itself. But 1 conceive tliat no indiclmrnt would lie if 
an injury arose to any one from his own obstinate and foolhardy 
conduct in venturing too near it, with full knowledge of its quali- 
ties. And even in civil cases, Lord Denman said, that if the injury 
was solely occasioned by the wilfulness of the plaintiff after warning, 
that might be a ground of defence. (May v. Burdclt, 9 Q-B. Ii 3 .) 

Here also, as I have remarked before, a greater degree of precau- 
tion will be necessary in dealing with the general public than will be 
required in the case of servants, who take the risk with full knowledge 
of It. A livery stable-keeper w'ho knowingly sent a vicious, untrained 
horse to a customer to ride, without infotming him of its qualities, 
would be liable under this section. ! 5 ul he would not be so if he 
merely put a rough-rider upon the horse’s back to bicak him in, 
though in fact the man were thrown and killed. 

290 . Whoever commits a public nuisance in any 

case not otherwise punishable by this 
Code, shall be punished with fine which 
may extend to two hundred Rupees. 

Commentary- 

See note to s. 277, ante p, 225. The fact that a prostitute visits 
a dAk bungalow, after being warned by the person in charge not to 
do so, is not indictable under this section, when she was not shown 
to have annoyed any one, or committed any impropriety, beyond 
what was involved in her attending upon a traveller at his request, 
(R e. Mussumat Begum, 2 N.W.P. 349.) Persons who on a public 
road induce villagers to play at cards and win money from them, are 
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guilty of a nuisance under this section (Mad. H.C. Pro., 28th Jan. 
1878 : S.C. Weir, 73 [tool) though gambling in a private house is not 
per se such an offence (Mad. H.C. Pro., 25th Feb. 1879 ; S.C. Weir, 74 
{ looj.) The omission to prevent ponies, or buffaloes, straying is not, it 
has been held, punishable under this section, (Joynath v. Jamul, 6 
Suth. Cr, 71 ; Onooram v. Lamessor, 9 td. Cr. 70.) 

A sentence of rigorous imprisonment in default of payment of the 
fine imposed under this section is legal (R. v, Yellamandu, 5 Mad. 

» 57 -) 

291- Whoever repeats, or continues, a public 

nuisance, having been enjoined by any 
11 public servant, who has lawful author- 

tuMtinuo” issue such injunction, not to 

repeat, or continue, such nuisance, 
shall bo punished with simple imprisonment for a 
term which may extend to six mouths, or with fine, 
or with both. 


See Cr. P. C. ss. 133, 144, ante pp. 158, 15^. 

292* Whoever sells, or distributes, imports, or 

prints for sale or hire, or wilfully 
exhibits to public view, any obscene 
book, painjdilet, paper, drawing, paint- 
ing, ro{>rosentatioii, or figure, or attempts or offers 
so to do, shall be punished with imprisonment of 
either description for a term wliich may extend to 
three months, or with fine, or with both. 


Kjrrption . — This section does not extend to any 
ropresentution sculptured, engraved, painted, or 
otherwise represented, on or in any temple, or on 
any car used for the conveyance of idols, or kept or 
used for any religions purpose. 

Commentary. 

Set' as to this section .and ss. 293 & 294. note to s, 277, ante p. 225. 
*rhe word obscene'' is one of considerable ambiguity. In one 
sense, Hiram Power's Statute of the Greek Slave, Ruben's picture 
of the Judgment of Paris, and the w'orks of Martial or Catullus, must 
be considered as obscene, that is, as capable of exciting sensual 
feelings. Bui it could not be endured that a shopkeeper should be 
prosecuted for selling copies of the works just mentioned, f conceive 
that the word must be limited to those productions, the primary and 
palpable result of which is to excite to lust. Whatever may have 
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been the original object of such writers as Martial or Catullus in 
their amatory odes, in the present day they are bought and read as 
mon u men ts of a classical age, N or can there be any greater indelicacy 
than the delicacy of those who profess to find impropriety in some 
of the noblest works of painting and sculpture that have descended 
to our limes. But. however difficult it may be to draw the line in 
words, the distinction between the two cases will generally be bold 
enough. In the language of Cockburn, C.J., ** the lest of obscenity 
IS this, w'hclher the tendency of the matter charged as obscenity is 
to deprave and corrupt those whose minds are open to such immoral 
influences, and into whose hands a publication of the sort may fall,*' 
Therefore, where a person was indicted for selling a book called 
“ The Confessional Unmasked, ** shewing the depravity of the Romish 
Priesthood, the iniquity of the confessional, and the cjucstions put to 
females in confession, and it was found tl>at half of the book was 
grossly obscene, but that the defendant sold it not for gain, nor for 
the purpose of prejudicing good mor.ils, but for the purpose of expos- 
ing what he considered to be the errors of tlie Cliurch of Horne, a 
conviction was supported. I’he Ctnirt held that llie immediate 
motive of the defendant was not the question. If, in fact, the work 
was one of wlucli it was cert.iin “ tliat it would suggest to the minds 
of the young of eillier sex, or even to persons of more advanced years, 
thoughts of a most impure and libidinous character,*’ then its sale 
was a criminal offence, and it was immaterial that the defendant 
had in view an ulterior object which was innocent, or even laudable, 
'['he law assumed that he conlcmpl-tted those results whicli would 
naturally flow from the perusal of the treatise. ( R. r. Uicklin, I..R. 
3 y.B, 360, :;7i ; Kmpress v, Indarman, 3 All. S37.) And it makes 
no difference that the obsc<*nc matter is contained in an accurate 
account of a judicial proceeding. (Steele v. Hrannan, L.R. 7, C P. 

.1 


293 Whoever has in his ]X)Ssession any such 

obscene book, or other thing as is men- 
tioned in tlie last preceding section, 
purpose of sale, distribution, 
or public exhibition, shall be punished 
with imprisonment of either description for a term 
which may extend to three months, or with fine, or 
with both. 


294. Whoever sings, recites, or utters in or near 

any public place any obscene song, 
ballad, or words to the annoyance of 
others, shall be punished with imprisonment of either 
description for a term which may extend to three 
months, or with fine, or with both. 


The words of this section, which make it necessary that the place 
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should be public, and that the act should be to the annoyance of 
others, seem to point to such open obscenity as would have been a 
nuisance at common law. 

** It wems an eetabli§hed principle, that whatever openly ontragea decency 
luid is injnrions to public morals, is a misdemeanor at common law.'' (B. v, 
Crnndeu, 2 Camp. 90 n.) 

According to English law, such an act, even if committed in a place 
of public resort, was not indictable if only one person could have been 
annoyed by it. (Arch. 792.) But thougn the plural word ‘others’ is 
used in this section, it includes the singular number under s. 9, unless 
the contrary appears from the context. There certainly is no reason 
why a person who bawls out an indecent song in a railway carriage, 
to the annoyance of a single lady, should not be punished for it. 

An omnibus is a public place for 4his purpose, and so, of course, 
would a railway train be (Arch. 792), or any other place where a great 
number of persons might be affected by the criminal act. (R. v, 
Thallrnan, 33 L.J.M.C. 59; S.C.L. & C. 326) ; or a public urinal. (R, 
V, Harris, I..R. i, C.C. 282.) 

“ In conBitb^rtiiK wboibnr a particular locality i« a public place or not, the 
Courtg look at it in resjK'ct to the manner in Avhich it was used at the time of 
the alleged offence. Tuuh, if a village atorehouso to which people resort for the 
purchase (tf poodH, or a shop in which medicines are sold, is locked np at night, 
it then <?easefi to be a public phwH*, though it was such during the day. And the 
genond principle seems to be, that the jdaco must Imj one to which people are at 
the time privileged to resort without an invitation. On the other hand, any 
place may be made public by a tempomry assemblage ; and the exclusion of a 
few perious it not al one sufficient to prevent its being such.” (1 Bishop, s. 315.) 

A charge under s. 292 or 294 should be specific as to the words, or 
reprcsciualions, alleged to be obscene, and the Magistrate should 
expressly state what he finds to have been exhibited, or uttered, so 
that the legality of the conviction may be open to examination on 
appeal. (R. V. Upcndronatli, i Cal. 356.) 

294A. Whoever keeps any oflBce, or place, for 

tlio purpose of drawing any lottery 
office’’’’"* authorized by Government, shall 

bo punished with imprisonment of 
either description for a term which may extend to 
six months, or with fine, or with both. 

And whoever publishes any proposal to pay any 
sum, or to deliver any goods, or to do or forbear 
doing anything for the benefit of any person, on any 
event or contingency relative or applicable to the 
drawing of any ticket, lot, number or figure in any 
such lottery, shall be punished with fine which may 
extend to one thousand Bupees. (Act XXVTI of 
1870, 8. 10.) 
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GommeaUurj. 

See Act XXVII of 1870, s. 13, ante p. 1 18. 

“ No cbarjfe of an offence pnnisliabl© tinder «, 21HA, ihall be ontertaln<»d by 
any Court ntdeatf the proaecutton bo inatituted by order of, or under authority 
from, the Local Gove nt mo nt.*’ (Act XXYll of Ife'O, a. 14 { Criin, Pro. Code, 
8 1116 ) 


CHAPTER XV. 

OF OFFENCES RELATING TO RELIGION. 

XVhoeVtT destroy^i, daninges, or defiles any 
, , . , place of worship, or any object held 

fiiiuK »i pijuu of sacnxl l>3' an\" class ot jxa-.sons, with 

the intention of thereby" insulting the 
cHun religion of aii}^ class of ]>er8ons, or 

witii tlic knowledge* that any class 
of persons is likely to consider such destruction, 
damage, or defilenient as an insult to their religion, 
shall be punished with iniprisoninent of either de- 
scription for a term which may extend to two years, 
or with fine, or with both. 


296 Whoever voluntarily caus(‘S disturbance to 

any assembl)' lawfully engaged in the 
pistarbmR a re. performance of religious worship or 

religious ceremonies, shall be punished 
with imprisonment of cither description for a term 
which may extend to one year, or with fine, or with 
both. 


297. Whoever, with intention of wounding the 

feelinpg of any person, or of insulting 
the religion of any person, or witli the 
knowledge that the feelings of any 
person are likely to be wounded, or that the religion 
of any person is likely to be insulted thereby, oorn- 
niits any trespass in any jdace of worship, or on any 
place of sepulture, or any place set apart for the 
performance of funeral rites, or as a depository for 
the remains of the dead, or offers any indignity to 
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any human corpse, or causes disturbance to any 
persons assembled for the performance of funeral 
ceremonies, shall be punished with imprisonment of 
either description for a term which may extend to 
one year, or with fine, or with both. 


Acts done by a co-owner of property in the exercise of his rights of 
property cannot amount to a trespass under the first portion of this 
section, unless they amount to an exclusion of the other co-owners 
from their rights {re Khaja Mahomed Hamin Khan, 3 Mad. 178.) 


298 . Whoever, with the deliberate intention of 

wounding the religious feelings of any 
person, utters any word or makes any 
sound in the hearing of that person, 
or makes any gesture in the sight of 
that person, or places any object in the 
sight of that person, shall be punished with imprison- 
ment of either description for a term which may 
extend to one year, or with fine, or with both. 


Uttering worde, 
Ac., with doliher- 
utti intent to 
wound the reli- 
gioue feeliugfl of 
auy person. 


Commentary. 

These sections arc of so dangerous a character, that it is most 
necessary 10 bear in mind the general exceptions contained in 
ss, 76-80, It is clear that a missionary or teacher, houd fide pursuing 
bis calling, could not be indu'ied for any offence he might give to 
Others ; nor, of course, could a Magistrate, who felt it to be his duty 
to prevent or interrupt a religious proce.ssion ; nor a Municipal 
Commissioner, or Kngincer, who dug up a burial ground, or threw 
down a temple, in the performance of some public work : nor a person 
who did such an act upon ground which was lawfully his own, what- 
ever might be the offence given thereby. 

i he original framers of the Code say in reference to s. 298, (p. 48.) 

* In fminiiifip ibis clause we had two objtH’ts in view : we wish to allow all fair 
latitude to rahgious disouasiou, and at the same time to prevent the profeasors 
of ftjoy religion from offering, under the pretext of such discassion, intentional 
insults to what is held s^red by others. Wo do not conceive that any person 
be justified in wounding witn delilMrate intention the religions feelings of 
nis neighbours by words, gesture or exhibitions. A warm expression dropped 
in the heat of controversy, or an argument urged by a person not for tbe pur- 
t Insulting and annoying ^e pix^fessort of a different creed, but in good 
faith for uie purpose of viudicating his own, will not fall under the definition 
contained in this clause.** 

Notwithstanding this explanation the complaints against this 
s^tion were numerous, not only from the Missionaries, but from the 
Company’s Judges, one of whom, Mr. Giberne, Judge of the Bombay 
Sudder Court, says, “ this clause might, I think, be excluded, for it 
almost amounts to a prohibition of preaching the Gospel,** In com- 
menting upon these criticisms the Commissioners quote the above 
passage, and go on to say— 
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W« anderstand theM m»taoe«t to be metiitoned »• iadiaUlm of tbe etriot* 
tt^ wttb erbich the defiuitiuu ia to bo couatruod, to aa not to mtkea peraoa 
onminmJly liable for vrorda, Jtc., wounding the ndigioua feelinf^ of iuiotb«r« 
deliberate intent ioti «o to wound hi* feelinga be unequirocellj maui* 
ceeted, aa it would be by mere railing and abuae, and by oflettaire altacM «po« 
hia religion, under ibe preu**t of diacuaaion, without any avgnment wbicb an 
imiMU'tial arbiter could ^Mi^tatbly believe t-o bave been addre«#M to him in good 
*1^5^ f®*". the purpose of cotKincitig him of the truth. It ia here to be 

obeervod, that it t* not the impivaaion of the ^dTeuded J*arty that ia to be 
adtmtted to decide a bother the worda utteretl detterve to Ik* oouaidenid at 
inaultiug, and whether they were uttered with the de!ilK‘nifo intention of 
ioaultiug j these are {KiintA to bo determined upen ci.ol and calm censidemtiou 
of the circumaiMuce* by the Judge. The inteution to wnund mu»t lie 
dmiberatt^ that la, not coneeivcHl on the auddeu iu tie* et»ur«<i of 
but premeditated. It must «pj><^r, m t only that the jurty, 
iu a diacuaaion with another on the sulijeot of the lelignm nrofeafcd by that 
other, in the couriHi of t h" m-gument. etoiHciously uned word* likely t<) wound hi* 
reiigioua fetdinga, hut that he entered into the dii»en»Bum with delilkcrati’ pur> 
pc'iC of «u offending hmi. In other plu i* m the C'oJe, a party i»t held guilty if 
ha Causes a eertnin effcft, t lie c.oosing «/f w hn h is an idTenee. iiiten*itng to oauau 
that effect, er t/.n' i.,it .j -f n'r. j f.) < if, Ih :»•, there m * 

marked difference ; ul’hough the p.nty uttering off- iih»ve wo:.iw might heeou* 
•cioua at the rnonmnt of u: t - r i;ig t hem i h t' i h-* ,• n ere mI. ‘-’ y to w ound t be feelinga 
of hi* ttudieiu e, y et il n w • ! e j lie tit teto<i 1 hem on t he Mpur ot the oi'on* 

•ion, tU go<*d faith, Mtnpfy fi» suither hi* es giuneiit ■*" I hnt lee did not tak<9 
advautuge of the cei .i*ion to utl* i thetu la puisuiie ■■ ot dehUerute purpoHO to 
offend lie wt»uid not, we tliiuk, be lialth* to eon^l ■t^ u utebn H. If, how. 

ever, a party were to ton e hiiu«elt upon the utteutii.r. ot iiioUjer, joidreitaing to 
btiu, an involuntary he irer, uti lu-sult mg Jnv**<'tr. e ag.iiu**! bis lehgion, be would, 
we coueeiie, f.dl unde? the Uenuhii'ii, for tie* reujem.ible inference from hii 
conduct would be. t hat he had a delilienit^* intent ion of wou.idmg the religluui 
fwliug* of hns tuMrer (riet and Report, IM?, «• -'JJ ) 

I have thou^du it ittipor taut to the ahavc exlrarts at con- 

siderable lengih, as vliowin^t '^bat wab really meant by thost' to 
whom we aie indebted foi this clause. At the same lime 1 cannut 
but fee! most apprehensive of the eftecl of a section which rer^uires so 
much explanation, and is susceptible ol so m»iny refined dislmclron*. 


niAPTER XVI. 

OF OFFENX'EH AFFECTING THE 

HUMAN BODY. 

OF 0FFEXCK3 AFFECTINU LIFE. 

299 - Whoever causes death by doing an act with 

the intention of causing death, or with 
^^uii»bU honu- jjjg intention of causing such liodily in- 
jury as is likley to cause death, or with 
the knowledge that he is likely by such act to cause 
death, commits the offence of culpable homicide. 

Illustrattomt. 

(«) A lay* sticks and turf over a pit with the intention of there- 

32 
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by causing^ death, or with the knowledge that death is likely to be 
thereby caused. Z, believing the ground to be firm, treads on it, 
falls in, and is killed. A has committed the offence of culpable 
homicide. 

(if) A knows Z to be behind a bush. B does not know it. A, 
intending to cause, or knowing it to be likely to cause Z’s death, 
induces B to fire at the bush. B fires and kills Z. Here B may be 
guilty of no offence : but A has committed the offence of culpable 
homicide. 

(c) A, by shooting at a fowl with intent to kill and steal it, kills 
B, who is behind a bush ; A not knowing that he was there. Here, 
although A was doing an unlawful act, he was not guilty of culpable 
homicide, as he did not intend to kill B, or to cause death by doing 
an act that he knew was likely to cause death. 

Commentary. 

To constitute the offence of culpable homicide, not only must the 
act of the offender have caused death, but it must have been done 
with the intention that death should be caused, or with the know- 
ledge that death was likely to be caused by the act. Thus, where a 
snake-charmer placed a snake, the bangs of which he knew he had 
not extracted, upon the head of a spectator whom it bit and killed, 
he was convicted of culpable homicide, and punished under 3,404 
and not 404 A on the giound that he had done an act with the know- 
ledge that it was likely to cause death, though without any intent, 
(Empress v, Gonesh, 5 Cal. 351.) 

Intention must not be confounded with wish. Suppose a man dis- 
charges a pistol at another. He may either wish to kill him, as, for 
instance, if the person aimed at is his enemy ; or he may intend to 
kill him, but wish that his death could be avoided, as a criminal 
firing at a policeman to avoid arrest ; or he may intend to wound 
him, knowing that the wound may be fatal, but neither wishing nor 
intending that it should be so ; or he may simply fire at him, as a 
man often did in a duel, neither wishing nor intending either to kill 
or wound, but merely aiming in the direction of his opponent, and 
taking his chance of any consequences that may follow. If in any 
one of these instances death ensued, the act would be culpable homi- 
cide, unless legally justifiable. 

Upon a charge of culpable homicide, whether amounting to murder 
or not, it is for the prosecution to establish the intention or know- 
ledge which the law requires to make up the offence. (R. v. Sheikh 
Choollye, 4 Sulh. Cr. 33 ; S.C. i Wym, Cr. 5.) Where these are not 
established, or where they arc negatived, the prosecution must fail. 
(5 R-J' & P. 217.) It is not, how’ever, to be supposed that direct 
evidence of the prisoner’s mental condition is necessary. The 
circumstances whicn prove the act will in general prove the knowledge 
or intention. It is a lair presumption that every man knows the pro- 
bable result of the act which he does, and if he knows the result then 
it IS an equally fair inference that he intends it, i.r., that in doing the 
act he contemplates that it will lead to that particular result. (R. v. 
Pooshooi ^ Sulh. Cr. 33 ; S.C. i Wym. Cr. 9.) Sometimes this pre- 
sumption ts so violent that it can only be rebutted by establishing 
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special ignorance on the part of the defendant. For instance, if a 
savage, who had never seen fire-arms, were to discharge a cun at 
another, no inference could be drawn that he intended to kill. In the 
case of an ordinary person, the inference would be irresistible. Some* 
limes the presumption is so weak that it can only arise by showing 
special knowledge. If a physician were to cane a nalient who had 
heart disease, it might probably be assumed that he Knew his act was 
likely localise death. In the case of an ordinary person, the contrary 
presumption would be the fair one. 

Cases in which death is caused while the person is doing an unlaw- 
ful act, at a lawful act in a negligent or improper way, arc always 
treated by the ICnglisli law as manslaughter. i hey will he culpable 
homicide undei the Penal C'odc if the death was intended, or might 
fairly liave been foreseen, hot msiaiue, if a pointsman were to goto 
sleep at l>is post when a tram vas kiunvn to be on its w.iy to the place, 
and a death ensuetl, this would be manslaughter, and rulp-ibJr homicide 
too. But if lie left his povil forashoit inleival, in violation of express 
general orders, at a time wlicn no tram ought to ha\e been on its 
way, and dm mg his aliscncc a train wliich no one (ould have atUici- 

C aled arrived, and a iatal accufenl took place, this would certainly 
e mansiaugliier by Knglisli law. But it llie jury w'etc of opinion, 
as they probably would be, that he could not have known that his 
absence was likely to cause death or .Miy aecidenl, it would not be 
culpable homicide, though it would be punishable under ss, 3,'^6*338, 
304A, according to the injurious results, ii any, which followed from 
It. So, if a man unlawfully siruik another a blow which, under 
ordinary circumstances, would not be dangerous, but wliich in 
consequence of the person struck having a diseased organ, such as an 
enlarged spleen, actually caused death, this by Knglisli law would be 
manslaughter. But it would not be culpable homicide, unless the 
defendant knew of the disease which rendered his .ict likely to be 
fatal. (R. 1 '. Puiichanun, 3 ^^uih. Cr. <>7; S C’, i Wym, Cr. 77; 
Kmpress v. Fox, 2 All. 522 ; Kinpic>»s v. (ionesh Dooley, 5 Cal. 351 ; 
Empress's^. Randhir 3 All, 597.) 

This section only speaks of arts done, but by 5, 32 (ante p. 23I 
words which refer to acts done are extended to illegal omissions, 
unless the contrary appears from the context. The (*ode as origin- 
ally drawn (s. 294 ) included in the definition of culpable homicide 
the case of a person who ** omits what he is legally bound to do.'* 
As illustrations, were given the cases of a hired guide who deserted 
a tras'cller in a jungle, where he dies ; of a person legally bound to 
supply food to the mother of a suckling child who omits to do so, 
knowing that the mother's death may result, and the mother sur- 
vives, but the child dies ; and of a person who keeps another in 
wrongful confinement, and being in consequence bound to supjply 
him with everything necessary for his life omits to procure meoiou 
advice for him, knowing that he is likely to die for want of it« In 
commenting upon this section, the Commissioners give the following 
as further instances of their meaning ; — 

** A omits to tell Z ibst a river is swollen so high that Z estmot salely 
Attempt to ford it, tad by this omission voluntarily esnses Z's death ; this m 
murder, A is a peon ftatkmed by aathority to warn iraTsUen from attempt* 
to ford the river. It it murder, if A is a gvide who had costmeted to eon* 
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ilaot Z. It it not mnrder, if A is penon on whom Z h&a no other claim than 
that of humanity." 

" A aavofir^ fastens on Z. A omits to call off the dog, knowing that if the 
dog bo not called off it is likely that Z will be killed. Z is killed. This is mar* 
dor iu A if the dog belonged to A, inasmuch as his omission to take proper 
order with the dog is illegal, (s. 2^.) But if A be a meie passer-by it is not 
murder." (Report lb37, p. 55 ) 

It is curious that the Code, as at present framed, contains no instance 
of illegfal omissions amounting to culpable homicide. Of course, the 
absence of such illustrations does not affect the force of the law, 
since I conceive tliat the united effect of the present ss. 299 & 32 is 
exactly the same as that of the old s. 294 as quoted above. 

It must not, liowever, be supposed that every omission, or even 
every impiopei omission, is punishable as illegal. In a case before 
the Court ot Criminal appeal in Kngland, tlie iacts and law were stat- 
ed as follows by Eric, ( J,: — 

" The facts of t,lio cfluc are, that, the prisoner did not take ordinary care to 
procure t,li« aid of a mi<lwitf wliej) her dmighter was in ehild-biith. The conse- 
quence was t hat the daugl’ler died. Wasi ihe not ask nig tor that aid a breach 
of duty for which she is rcsfKinsihlo in a Criinimil Ctuirl? We must take it, 
that if the prisoner had u»<*d ortlinary e.ire, slip could have procured the aid of 
a midwife. Hut the pt'r8**u who calls m a midwih* uhnally pays for her ahsistance. 
There is no proot her«’ that lh(» prisoner had any means at, her disposal for the 
purpose of )tii>ing the midiMl‘<*. The prihomn- cannot, I think, bo held 
criminally resptmsihlo for m*t asking for tliut aid I cannot find that this case 
coniPH within ilic principle ot any of the oases tliat have been cited. In crtces of 
imprisonment, when the persons them.^eUes arc helpless, the duty of rendering 
necessary lo^sistamai to tiiein is cast on tho.ne who luivt» clnirge (»f t hem The 
like principle applies to the l ase (>f « hildren, w loMirc helpless on account of 
their U*mler years, (R. I'. (oinga .Singh, o N,\VM‘ 4t ) The case of an appreu* 
tice, Tvliere a iluty of nmintminnee is imposed by law or eontract, in also uistin- 
guidhable frtuii the picsjent. Ihn e, t he dauglit cr of 1 lu* prisoner was quite beyond 
the age tif ehildhood 1 cannot fiiul any authority for saying that there was 
■ ueh a breach <»f duty on the ])urt of the prisoner as rendered her liable to con- 
▼ictiou for imvnslught4*r." tli. c. Shepherd, 31 LJ.MO. H)2 ; S.C. L. & C. 

u;.) 

Kven if It liatl been shown that the prisoner had, in fact, had money 
of luT own sufficient to ilehay the midwife's chaip;es it would, 1 con- 
ceive, have made no diffeiencc. 'rhcrc is no Icpjal obligation upon 
any one to spend money in charity. It may be inhuman, but it is 
certainly not illegal, to allow a beggar to starve, or a sick man to die 
for want of medical .advice. 

.^nd, so, where a mistress was indicted for causing the death of her 
servant by neglecting to supplv her with proper food and lodging, 
A>/e, C.J ., said. " fhe law clearly is, that if a person has the custody 
and charge of another, and neglects to supply proper food and lodging, 
such person is responsible, it from such neglect death results to the 
person in custody. But it is ;iKo equally clear that when a person, 
naving the free control of her actions, ancl able to lake care of herself, 
remains in a service where she is starved and badly lodged, the mis- 
tress is not criminally responsible for any consequences that may ensue. 
The question in the present case is, whether there is evidence that 
the deceased w'as reduced to such a stale of body and mind as to he 
helpless and unable to take care of herself, or that she was so under 
the dominion and restraint of her mistress as to be unable to withdraw 
herself from her control If there was substantial evidence to go to 
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the jury upon either of these points, the conviction must, of course, bo 
sustained/’ (R. v . Smith, L. & C. 607, O24 j S,C. 34 L.J.M.C. 153.) 

Where there has been an omission of a clear legal duly, it is still 
necessary to show that the death was absolutely traceable to it, or 
accelerated by it. If a parct\t, being able to supply medical aid to 
his infant child, reluses, or neglects to do so, aiui the child dies, the 
parent is not guilty oi culpable homicide, unless it can be shown 
that llie child's life would have been saved or prolonged if medical 
aid had been supplied. Several ca^cs of tins sort liave arisen in 
Kngland, wuli reference toapartuular vrrt, whose religion forbids 
them to inteiteie witli the diNpcnsaiion> of t’lovidrnce by calling in 
human assi'^tancc in case of illness (K, r. Moilcy, 8 y.B. !>• 57f*) 

I'ndcr ss. 4 (v )-492 breathes of conli.nt. or illegal omissions, are 
punislwiblc, wlu'lhei any injury ftillovvs horn the omission 01 not. 

I'nder Kngbsh law, evtm where th'* tlere a^t'd has \oluntarilv done 
the act winch tansetl Ins dr. till, it will ''till hr culpable homicide if 
it was done tiom an ajipi eln-nsi.jn ot immediate viohmce. As, for 
instance, where, mi bring r»tt.»^k<al. In* threw Inmsi'lf into a river, 
or jumped out of a wirultm’, piovided the apprehension was well 
groundeii and justditnl by liic cii i uinstain es. And, so, it was held 
to be culpaltlc lunnicule in a ( .ot- wiiere the prisoner committed an 
assault U{)tm the deceased vslnh- he % .is t)n liorsebark, and pursued 
him as he was riding awas’, upon w hit li the dei e.ased spurred his 
horse and was thrown hy it and killetl (i Russ. 676; AkIk ) 
'l‘he pr incsple in all these cases was, tli.it a person wiio is attacked 
has a right to make his cscajic by every possible means; and d his 
death happens from l)ie rruMiis to wfm h he is driven, the person by 
whose unlawful act he is<ompel|e<| to sm li extremity is responsible 
fot liie consecjucnce. Hut the v»oIenc<* threatened must be such as 
would fan ly w.irrant the step taken. A man would not be justified 
in leaping out of a window loaxoid having his ear boxed. On the 
other band, his conduit sliould be con^rdeted with reference to the 
stale of excitement am! ai.mn in winch he was at the moment, and 
not as d he had time to ticbbcraie want, on the whole, would be most 
prudent. Bui where the prisoners were mduled for the murder of 
two boys, and it appear cdf that the deceased, having allowed their 
cattle to stray on the piisoner's fields, were pursued by the latter and 
fled towards the river, in which they were found drowned the next day. 
It was held that no crmic, under the circumstances, W'as eslabltshed. 
(VVooleev. Sumbhoo, 1 M. Dig. 167, § 434 ) 

Under s, 209 the above class of cases seems to he excluded. That 
section appears to assume that the death is caused by the act of the 
accused, and by an which he intended, or knew to be likely, to 
cause death. '1 his can hardly, without great straining, be said of a 
death w*hich results entirely from the voluntary and uniorcscen act of 
the deceased himself, and which would never have hap|>encd from any 
act done or intended to be done by the prisoner. '1 he principle of 
English law is completely different. An English Jurist looks rather 
to the character of the act than to the intention with which it is done« 
and holds that death resulting from the negligent performance of a law- 
ful act, or from any performance of an unlawful act, must at the very 
least be culpable homicide, whatever were the intentions of the agent 
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So far was this principle carried that it was held that where a per- 
son engaged in an unlawful act undesignedly killed a man, the kill- 
ing would be murder if the unlawful act were felony, and culpable 
homicide if only a misdemeanor. 

** If ft mult fthoot at another’s poultry, with the intent to steal them, and by 
accident kill a man, it is murder ; if without such intent, it is manslaughter ; 
the act of shooting at the poultry being unlawful, but not felonious." (1 East. 
761 .) 

This was certainly pushing the principle to the borders of the 
ludicrous. Such a case is expressly decided by lllustraiion (c) not 
to be even culpable homicide, {ante p. 252) and see the Report of 
1836, pp. 63-65. 

Explanation 1. — A person who causes bodily in- 
jury to another who is labouring under a disorder, 
disease, or bodily infirmity, and thereby accelerates 
the death of that other, shall be deemed to have 
caused his death. 

Explanation 2. — Where death is caused by bodily 
injury, the person who causes such bodily injury 
shall be deemed to have caused the death, although 
by resorting to proper remedies and skilful treat- 
ment the death might have been prevented. 

Commentary. 

It is also murder where the prisoners have inflicted a wound which 
renders necessary a surgical operation, as, for instance, an amputation 
and the party «iinks under the effect of it. (R. v, Suntoo, 3 M. Dig. 
127, § 174.) And, conversely, if a man be wounded, and the wound 
turn to a gangrene, or fever, for want of proper applications, or from 
neglect, and the man die of the gangrene or fever ; or if it become 
fatal from the refusal of the party to submit to a surgical operation, 
in cither case the crime of murder is complete, for it is the act of the 
prisoner which has brought the other into a position in which his death 
IS natural and likely. But where the wound would not have caused 
death, but it is brought on by improper applications — that is to say, 
not merely by applications which turn out not to have been the most 
judicious that might have been employed, but by applications igno- 
rantly administered by unqualified persons — this, according to English 
law, was considered not to be murder, for the death started from a 
completely different source, and was not the result of the act done, 
(i Russ. 074.) The original framers of the Code, however, considered 
that the question of murder or no murder would turn, not upon the 
cause of the death, but the object of the wound, and give the instance 
of a person interested in the clcath of a young heir giving him a slight 
wound, knowing that the ignorant and unskilful treatment of those 
around him would cause it to terminate fatally, and intending such a 
result. (Report, 1837* p. 58.) The subsequent Commissioners a^ee 
with them that such a case, if it could be proved, ought to be treated as 
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murder, and that it would come under the deHnition of the offence. 
Thej consider the case, however, so improbable, that they expressed 
themselves as 

DotibiftU of the propriety of ptiiUnf it m a OMO witbte ths 
(•. 999) for fear of it« loaoioe to a Witudo of conetructioo whiob, ondortoaia 
•apposed aoalofy, might molade predicsmeott quite be|ond iu scope.** 

(1st Report, 1846, § 250-253.) 

Of course, the w'ant of an illustration in no way takes from the 
meaning of t)ie Law, 

A different case from any of the above is when a wound has been 
given, and it is suggested that the death has oc ccurrcd from the 
unskilful, or unnecesary, performance of an operation which was 
intended to cure it. In such a case. Erlf, J , said, “ I am clearly of 
opinion, and so is my brother Eolfe, that when a wound is given, 
which, in the judgment of competent medical advisers, is dangerous, 
and the treatment which they bond fide adopt is the immediate cause 
of death, the party who inflicted the wound is cfiminally responsible, 
and, of course, those who aided and abetted him in it.’* (K. t», Pym. 

I Cox, C.C. 339, cited I Russ. 675 ) 

Explanation 3. — The causing of the death of a 
child in the mother’s womb is not homicide. But 
it may amount to culpable homicide to cause the 
death of a living child if any part of that child has 
been brought forth, though the child may not have 
breathed or been completely born. 

Commentary. 

Causing the death of a child m the womb is punishable under 
5. 315. The Crim. R C , s. 174, provides for an enquiry and report by the 
officer in charge of a Police Station, whenever he is informed that any 
person lias committed suicide, or has been killed by another, or by 
an animal, or by machinery, or by an accident, or has died under 
circumstances raising a leasonable suspicion that some #ther person 
has commiilcd an oflcncc. 

300 - Except in the cases hereinafter excepted, 

culpable homicide is murder, if the act 
by which the death is caused is done 
with the intention of causing death, or — 

2ndly. — If it is done with the intention of causing 
such bodily injury as the offender knows to be likely 
to cause the death of the person to whom the harm 
is caused, or — 

Zrdly. — If it is done with the intention of oansing 
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bodily injury to any person, and the bodily injury 
intended to be inflicted is sufficient in the ordinary 
course of nature to cause death, or — 

Mhly . — If the person committing the act knows 
that it is so imminently dangerous that it must, in all 
probability, cause death, or such bodily injury as is 
likely to cause death, and commits such act without 
any excuse for incurring the risk of causing death or 
such injury as aforesaid. 

Illustrations, 

(а) A shoots Z with the intention of killing him. Z dies in con- 
sequence. A commits murder. 

(б) A, knowing that Z is labouring under such a disease that a 
blow is likely to cause his death, strikes him with intention of caus- 
ing bodily injury. Z dies in conseijuence of the blow. A is guilty 
of murder, although tlie bU»w might not have been sufficient in the 
ordinary course of nature to cause the death of a person m a sound 
stale of health. But if A, not knowing that Z is labouring under 
any disease, gives him such a blow as would not m theoidinary course 
of nature kill a person in a sound slate of health, here A, although 
he may intend to cause bodily injury, is not guilty of murder if he did 
not intend to cause death, or such bodily injury as in the ordinary 
course of nature would cause death. 

, . A intentionally gives Z a sword-cut or club-wound sufficient 
to cause the death of a man in the ordinary course of nature, Z dies 
in consequence. Here, A is guilty of murder, although he may not 
have intended to cause Z’s death. 

(d) A, without any excuse, fires a loaded cannon into a crowd of 
persons and kills one of them. A is guilty of murder, although he 
may not have had a premeditated design to kill any particular indi- 
vidual. 

Commentary. 

The distinction between murder and culpable homicide not amount- 
ing to murder has been very clearly laid down fw Sir /?, Peacock^ C.J., 
in a Bengal case. (R. v. Goia Chand Gope, B.L.R. Sup. Vol. 443; 
S.C. 5 Suih, Cr. 45 ; S.C. i Wym. Cr. 39.) There he said, 

*' There are, iu ray opinion, several important distinctions between marder 
and culpable bomioidc ; au offence cannot amount to murder unless it falUi 
witbin tne definition of culpable bomioide, for s. HOG merely points out the cases 
in which * culpable homicide is murder.* But au offence may amount to culpable 
homicide without amounting to marder. 

** Culpable homicide is not munier, if the case falls within any of the excep- 
tions mentioned in s. 300. The causing of death by doing an act with the inten- 
tion of causing death is culpable homicide. 1| is also murder, unless the case 
falls within one of the exceptions in s. 300. Causing death with tike intantiou 
of cauMng bodily injury to any person, if the bodily injury intended to be 
infiicted is sufficient, in the ordinary course of nature, to cause death, tn my 
opinion laUa within the words of s, 200, * with Um intention of ftiflifiwg such 
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bodily iojnry &• i« likely to caue death/ wed ii eulpeble homkide. It it aIM 
murder, aalett the am ralla within one of the exoeptiotta. See e. 900, Gltnte 9. 

** CeoiinK death by doiae: an act with the knowledfe that toeh act it likely 
to oante death U cnfpable homicide, bat it it not ranrder, even if it doee not 
fall within any of the exceptions mentioned in s. 900, aulihu it falls within 
Olaoses 3, 3, or 4 of s. 3(Kt ; that is U> say, unloM the act by which the death 
is caused is done with the inioution of causmg such bodily iujory as the offender 
knows to be likely Ut canse the death of the {;»crs<m to whom the harm is oauaed, 
or with the intention of cansing hxldy injury to any jwrson, and the bodily 
injury intended to l>t> inflicted is sufficient, m the ordinary course of nature, to 
cause death, or unle4Mi the p«’r»<m committing the act knows that it is so immU 
neatly dangerous that it must, in all pni>hsbility, cause death, or such bodily 
injury as is likely W cause death. 

“ In speaking of acts, I, of c<jurse, include illegal omissions, 

“There art* many cases falling \tithiu the words of s. 299, ‘or with the 
knowhnlge tliat he ts likely by such aet to cjitiso dttatli,' tlist do not fall within 
the 2nd, 3rd, or 4th Clans4*s of s. 3nt) , «nch. for inst^nc**, as the offences 4o* 
scribed in ss. 279, 2!^b 2HI. 2H2j 2H4, 2H5. 2Hr>, 2^7, A 2Hp, if the offend^ 
knows that his act of illegal ummsion is likely to cause doath, and if, in fsct| it 
does caus<^ deatlt. Itut, nlrhongh he may know that the act or illeg^ omissiott 
is sf> dangfirous that it is lik«'!y to «;atiHe deith. it is not murder, even if deatli if 
caused ther»*by, unless the offender knows that »t must, in all prr>babiltty, CAUM 
death, or such iKKlily injury as is hkely to cause death, or unless he intends 
thereby to cause death, or such bodily injury as is d(*scribed in CUusss 2 or 9 of 
s. 300. 

“ As an illustration : •npi»'‘>S4* a gentlcma*'. should drive a bugf^ in a rash and 
ligf'nt manner, or furifuisly along a narrow crowded street, no might know 
that he was likely to kill some p^trson, but lie might not'intend tc> kill any one, 
or to canst* iK’Miily injury to any *»ne. In such a «mso, if bo should cause doath, 
I apprehend he would Im* guilty of culpable immicide not araountiug bi murder, 
unb*ss it should be found, as a fa<‘t, that he know that his act was Sfj» imminsoUy 
dangerous that it must, in all probability, cause death, or such bodily injury, 
Ac , 04 to briu^ theca.se within the 4th Cliuseof s. 300. In an ordinary cosa 
of furious driving, the fai:!ti would scarcely warrant sneh a Onding. If found 
gnilty of culpable homicide not .imounting to murder, tho offenoor might bo 
punished U) the extent of tnin«{K)rtatiou for ten yi*ar4, or imprisonment for (on 
years with fine (see ss. 394 k ; or if a Kuropt^an or Amencan, be would bc 
sub^^t to p«*niU servitude inste.id of trans^virtation. It would not be right in 
such a case that the t»ffende( should he liable to capital pnnishmenfc for murder. 
The first i>art of s. 394 would not apply to tho case. That applii^ only to oases 
which would be murder, if n<*t falling within one of tho exoo^ions in s. SUO* If 
A man should drive s buifgy furiously, not merely along a crowded striset, but 
intentionaliy into the midst of a crowd of persons, it would probablY bs fonndt 
as a fact, that he knew that ins .act was »o imminsntly dangerous that it most, 
in all probability, cause deaUi or such IxKlily injury, «o., as to CUtnss 4, A 300. 

“ From the fact of a man’s doing an act with the knowle<lg« that hs is Ukely 
to cause death, it may l>e presumed that hs did it with the intention of esnsing 
death, if all the circumsUnc<w of the case justify such presumption ; hot 1 shoola 
never presume an iuteution to cause death merely from the fact of furiotvi 
drivinir in a crowded street, in which the driver might know that his act would 
be lik^y to cause death. Presumption of iutentiou mnst^depend npon tfaefachi 
of each particular case. 

“ Suppose A gentleman shonld caose death by furiously driris^ np to a Batlwap 
Station. 8ap^>ose that it should be proved that he mA businesa in a distant 
Bait of the country, my at the opposite terminus, that he was inteiidtii|[ to go 
by a psrticolar train, and that be could not arrive at bis destination in tiase fit 
liis Imstaem by any other train ; that ^ the time of the fnrioos driving it 
wanted <mly two minutes to the time of the tratn*s stariiiig ; that tite road wag 
00 crowded that he must have known that be was likely to ran over some ono 
and to oaiisa death, would any one under the etreumstaoees p r s e ga m that Ut 
iatsotion was to c a o s e death ? Woo^ It not be more feasonible to preraaM 
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tbkt bi» JnUntioB wm to mm the train ? If the Judge or Jury should that 

hia intantioo waa to aava the train, but that he must haxe known that he 
likely to oanae death, be would be guilty of culpable homidde, not aroounting 
to mnrdernnleaa they ahould alao find that the risk of cauaing death waa auch 
that be muat have known, and did know, that hia act muat, in all probability, 
eauae death, within the meaning of Olauae 4, a. 800. 

If they ahonld go further, and infer from the knowledge that he waa likely 
to oanae death, that he intended to cause death, he would be guilty of murder 
and liable to capital punishment.** 

In short, where the positive intention to cause death is negatived, 
the difference between murder and culpable homicide is a mere ques- 
tion as to different degrees of probaoility that death would ensue. 
Where death must have been known to be a probable result, it is 
culpable homicide. Where it must have been known to be ihe most 
probable result, then it is murder. (R. v. Girdharee, 6 N.W.P. 26; 
k. V. Govinda, i Bom, 342.) 

As in culpable homicide, so on a charge of murder, it lies upon the 
prosecution to make out the knowledge or intention which constitutes 
the crime. (R. v. Sheikh Bazu, 8 Suth. Cr. 47 ; S.C. 4 Wym. Cr. 13.) 
But if the prisoner relies upon any of the exceptions as reducing his 
guilt, it is ior him to show that those exceptions existed in his case. 
(5 R, J. & P. 40 ; R. tf. Slieikh Choollye, 4 Suth. Cr. 35 ; S.C. I Wym. 
Cr. 5,) 


Exception 1. — Culpable homicide is not murder if 
Whan culpable offender, whilst deprived of the 


homicide ii 
mnrdor. 


not 


power of self-control by grave and 
sudden provocation, causes the death 
of the person who gave the provocation, or causes 
the death of any other person by mistake or accident. 

The above exception is subject to the following 
provisos : — 


First * — That the provocation is not sought, or 
voluntarily provoked, by the offender as an excuse 
for killing or doing harm to any person. 

Secoiidly . — That the provocation is not given by 
anything done in obedience to the law, or by a public 
servant in the lawful exercise of the powers of such 
public servant. 

Commeatary- 

For instance, nothing can well be more galling than for a man to 
have his house entered oy a Sheriff’s bailiff, and possibly to Have his 
very bed taken from under a sick wife. But such provocation would 
not mitigate his guilt if he killed the Sheriff’s officer ; and it would 
make no difference that the proceedings which terminated with arrest 
were all fraudulent, or even illegal, provided the warrant under which 
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the officer acted was a valid warrant, and provided he acted under 
it in a legal manner. But the mere (act that an officer is lawfully 
authorized to do one act does not protect his unlawful acts, so as to- 
deprive a person who assails him in anger at such unlawful acts of 
the plea of provocation. As the Commissioners say, (1st Report, 
1840, s. 227.) 

“ Wt* iipproU^nd that grave prov«K‘ation givon by anything dont' under rotJ#r 
of obedit^uco to Uw, or undor Cf>rer of itji autht>rity, or by u n^nibhc »«rvant , or in 
defiance, in ejcrem of wliat i<» Htrictly warrantinl by tho law, in of rioionce. 

or as rt*giird« the m«*ans used, or tho mt»nn<‘r using them and tho lik*», would 
be admisaibto in extenaation of Innnicid** umb»r <bi« olanm*, Korexample, 
the caae of Wat Tylwr referred to in tho uoto to this chapter. 1886, 

f )- 60.) Here was a publu* officer, a tax-gjit herer, who cainc ‘to cxorciao hia 
awful powers’ in that capacity, but dtting w) in a manner nnwarrant-ed and 
highly off«‘nMive, Tylor wbh oxettod to ‘ vioUmt pjsjtion,’ and in his nige killed 
him on the six>t Ttie (,^<«rnmissioners ni^tn thi« way, * «<» far, indcHn), should wo 
be from ranking a man who liko T jb‘r with n)nr<loiv*r(i», that wo roneeive 

that a Jmigi' would oxereiso a sound dUrtvtjon in s»*«totKnng such a man to the 
punisliTnont fix<s^l by tho law f^*r manslanghtor.’ ” 

Tliirdfij . — That the provocation is not given by 
anything done in the lawful exercise of tlie riglit of 
private defence. 

Explandfion , — Whetlier the provocation was grave 
and sudden enough to prev(‘nt the offence from 
amounting to murder is a (juestion of fact. 

Illust rat ions. 

(«ij A, under the influenre of passion excited by a provocation 
given by Z, inlenlmnally kills Y, Z’s child. fhis is murder, inas- 
much as the pros ocaluMi was not given by the cbiid, and the death 
of the child was not caused by atcideiil or misfortune in doing an 
act caused tiy die piovocaiion. 

(5l Y gives grave tnd smlden provocation to A. A, on this 
provexation, fires a pi^to! at \ , neither intending nor knowing himself 
to be hkeiy to kill Z who is neai him but out of oghl. A kills Z. 
Here A lias n<it cammiU« (l niunler, but tMci«ly culpable homicide. 

(c) A is law'fully arr* slrd by Z, a b.ubff. A is excited to sudden 
and violent [lassiun by the aricsl, and kills Z. I bis is rnurdiT, iiuis- 
much as the provixation was given by a thing done by a public ser- 
vant in the exercise of bis powers. 

{d) A appears as a witness before Z, a Magistrate. Z says that 
he docs not believe a word of A\ deponiiion, and that A has perjured 
himself. A is moved to sudden passion by these words, and kills Z. 
This is murder. 

(e) A attempts to pull Z’s nose. Z, in the exercise of the right of 
private defence, lays hold of A to prevent him from doing so. A ts 
moved to sudden and violent passion in consequence, and kills Z. 
This is murder, inasmuch as the provocation was given by a thing 
done in the exercise of the right of private defence. 

33 in 
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(/) Z strikes B. B is by this provocation excited to violent rage. 
A, a bystander, intending to take advantage of B’s rage and to cause 
him to kill Z, puts a knife into B*s hand tor that purpose. B kills Z 
with the knife. Here B may have committed only culpable homicide, 
but A is guilty of murder. 

Commentary. 

It is not to be supposed that any amount of provocation will reduce 
the offence of murder to culpable homicide. There must be some 
proportion between the provocation and the resentment. (R. v. Hari 
Girl, I B.L.R.A, Cr. n ; S.C. lo Suth Cr. 26.) As explained above, 
** the provocation must be grave and sudden enough to prevent the 
offence from amounting to murder.** The violence used must not be 
“ in a cruel or unusual manner.** 

Hence, where a park-keeper, having found a boy stealing wood, 
tied him to a horse’s tail and dragged him along the park, and the 
boy died of the injuries he thereby received, this was held to be 
murder. So, where two soldiers forced their way into a public house 
when it was closed at night, and one killed the landlord who was 
struggling to get them out, this was held to be murder, because the 
landlord had a right to pul them out of the house, (i East, P.C. 237, 
288.) 

On the other hand, where the provocation has been very violent, 
killing, even with a deadly weapon, has been held to be merely 
culpable homicide. Where some provoking words were used by a 
soldier to a woman who gave him a box on the ear, and the soldier 
immediately gave her a blow with the pummel of his sword on the 
breast, and then ran afici her, and slabbed her in the back, this was 
at first deemed murder ; but it appearing afterwards that the blow 
given lo the soldier was with an iron patten and drew a great deal 
of blood, the offence was holden to be only culpable homicide. (Foster, 
292.) Where the deceased used foully abusive language to a man 
who was already ‘justly enraged with the deceased*s son and who 
therefore struck him on the head with a slick a blow which resulted in 
death, the Madr<as High Court held the provocation grave and sudden 
enough to bring it within the exception (Empress 'Z'. Khogayi, 2 Mad. 
l 22 i\C. Weir [112], They further held that the condition of mind of 
the offender at the time of the provocation was admissible to determine 
the character of the offence. {Ibid.) 

It will be observed that the doctrine of Mahometan law which justi- 
fies the slaying of an adulterer, when caught by the husband in the 
very act, is not confirmed here. The rule will, therefore, be that 
which has always prevailed in the English and Scotch law% by which 
a death under such circumstances is considered as unlawful, but in con- 
sequence of the gravity and suddenness of the provocation is treated 
as being only culpable homicide and not murder, (i Russ. 687; 
Alison, Cr. L. 1 13 ; Boya Munigadu v. R. 3 Mad. 33 ; S.C. Weir [i 13]. 

According to the law of England, France and America, provocation 
bywords, or gestures, alone cannot be sufficient lo reduce the crime 
of killing intentionally, or with a dcmdly weapon, below that of mur* 
dcr. (i Russ. 676.) Upon this point, however, the framers of the 
Code say. 
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^ ** We gre^y doubt whether any good reofon can be aMigned for ihif dk- 
iioction. It b an indieputable fact that irroM inonlte by word, or iteeiore, have 
ai great a tendeocy to more many pemont to violent paanou a« dangerona or 
painfn! bodily injarto*. Nor doce it apficar to ua that (taaaion exciU^d by inaolt 
la entitlod to leaa indulgeDoe than paasion excitod by paiu. Cht the contrary, 
the circamatance that a man reaeuta uii iuanlt more tbaii a wound ia anyibiiig 
but a proof that bo ia a man of a poimltarly bad heart/* 

Accordingly, they draw special attention to the fact, that under 
these sections words and gestures are put upon the Swime footing as 
any other provocation. (Report, 1837, p. 59.1 

The later Commissioners assent to this icasoning, remarking, that 

*’ A diacrcet Judgt* would proin'rly the plea <»f provocation by inauliing 
wurdf in one oa»c, while he would as pro|>«*tly auinit it in another, according aa 
the fairty might tw* ahowii to UOong to a chian aeimitive U> inaultj of thia aort or 
olherwiae *’ (Ut Report, a. ^l.) 

Lastly, in all cases where the plea of provocation is set up, it is 
essential to prove that the act was rorniniti<*d under its influence; 
not merely, it must be ot»served, under the efbxl of the resentment 
occasioned by the injury, but in the heat of blood which renders a 
man unfu to ju e of the character of his acts 01 their constHpienees. 
Keen in the case of a de tected adultery, if the* injured husband kilt 
the paramour deliberately and upon revenge, after the fact and suffi- 
cient cooling time, this would undoubtedly lie murder, (i Russ. 692 ) 
W'heie the murder was committed wall a knife, which the prisoner 
h<id got after the blow was inflicted upon him by the deceased, and 
they had some conversation, and walked togellici before the slabbing 
by the prisoner, Ttndal, C .J., told tlie Jury that 

** Tin* cjucition for tboni wh«, whether thc‘ wournl wh«i given by the prixooer 
whilo »nuirting uodt^r « provoeuliun »o ns'ont and no vtrong, that hu might nut 
1»<* conaidcrv-d at the moment the niaater of hia own uuderMtiuiduig { or whuthur 
there had l>ee« time for thc^ bhw>d t4) ce.>l and for rvuMou to rcuiumc' itn vent 
f>c*fore the wound wa« given That in determining thirt quc'ation, the mu»t 
fa\eurable circumstance for the pnuoner waa the abort nean of time bcawm « the 
origuifti (juarrel and the sUhVdng ; but, on the,other hand, th« wtmpon WM not 
at hand when the cjaarrol took place, but wan aought for from the diiriaiice. It 
would b<* for them Ut my whether t he priaoner had aln/wn thc>ught, contrivance, 
and dcaigu in the nu>de of pcnjaeaaiug huuaolf of the wmp-m, and again icpiacing 
it immediately after the* blow wav at ruck ; for tho exerciae of contrivauc^e ana 
deaign den<»t4sl rather the presence of judgment and reniMtn, than of vioicmt and 
ungovernable paaaion/' fl Kniwj. flt#5 ) Tin* priaoner waa found guilty of 
murder, (K. r. Yaain, 4 B.L.K A. Cr. 6,8.0. 12 huth. Or. 6«.) 

The provocation here contemplated should be sufficient to deprive 
the offender of his self-control, in determining which the condition of 
mind of the offender at the time of the provocation may be taken into 
account. (Mad. H,C. Pro., 22nd Jan. 1880: S.C. Weir. Sup. 5.) 

As to mistake, accident, legal justification, and self-defence, sec ante 
PP 49 . 59. 64 , 85 . 

Exception 2. — Culpable homicide ia not murder, if 
the offender, in the exercise in good faith of the right 
of private defence of person or property, exceeds the 
power given to him by law, and causes the death of 
the person against whom he is exercising such right 
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of defence, without premeditation, and without any 
intention of doing more harm than is necessary for 
the purpose of such defence. 

Illustration, 

Z attempts to horse-whip A, not in such a manner as to cause griev- 
ous hurt to A. A draws out a pistol, Z persists in the assault. A 
believing in good faith that he can by no other means prevent himself 
from being horsc-whipped, shoots Z dead. A has not committed 
murder, but only culpable homicide. 

Commentary. 

Mere words threatening future injury to the person do not consti- 
tute such an occasion of self-defence as to bring one who thereupon 
kills another under the protection of this section. (R. v. Gobardhan, 
4 B.L.R. Appx. loi ; S.C. 13 Suth. Cr. 55.) 

Exceptio7i 3. — Culpable homicide is not murder, 
if the offender, being a public servant, or aiding a 
public servant acting for the advancement of public 
justice, exceeds the powers given to him by law and 
causes death by doing an act which he, in good faith, 
believes to be lawful and necessary for the due dis- 
charge of his duty as such public servant, and with- 
out ill-will towards the person whose death is caused. 

Commentary. 

This exception does not <»pply where a public servant, employed in 
a public duty, does an act wnolly outside such duty, in older to carry 
out some private puiposc of his own. A head Constable engaged in 
investigating a case of theft provided to search the lents of some 
gipsies. Finding nothing he proceeded to extort money from them, 
and to effect his object unlawfully ordered some of the gipsies to be 
bound and carried away, 'bhis led to a disturbance and threats of 
violence by the gipsies, upon wiiicli the head Constable fired a gun 
into the crowd, and killed one of them. It was held tliat he was guilty 
of murder, the Court said. ** Himself having provoked the action of 
the gipsies by his illegal and improper procedure, the respondent 
stands in no better and no worse position than any private person, 
and is not entitled to the superior protection which is thrown around 
a public servant lawfully acting in the discharge of his duty. It does 
not appear to us that any quest um of self-defence arises, for upon the 
facts It is clear that any apprehension of dealii or grievous hurl which 
the respondent might have had, could have at once been determined 
by the release of Hardeva, the abandonment of her demand for Rs. 
and the withdrawal of himself and his companions from the spot.*^ 
(Empress v. Abdul Hakim, 3 All. 253). 

See R. t\ Aman, 5 N.W.P. 130. 

Exception 4. — Culpable homicide ia not murder, if 
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it is committed without premeditation in a sudden 
fight in the heat of passion upon a sudden quarrel, 
and without the offender having taken undue advan* 
tage, or acted in a cruel or unusual manner. 

Explanation. — It is immaterial in such cases whioh 
party offers the provocation or commits the first 
assault. 

Commentary. 

This exception has been held to Apply to the rase of an unpre- 
meditated assault in the heat of passion, upon a sudden quarrel, end- 
ing in an affray wherein death was caused iK. v /alun, i Suth. Cr. 
33.1 'Fo brino a case within this except«on, all the facts mentioned 
therein must be found in favour of the accused. (R. v. Akai^ 3 Suth, 
Cr. 18.) 

Exception 5. — Culpable homicido is not inurdor 
when the person whose death is caused, b('inf>; above 
the age of eighteen years, stiffers death or takes the 
risk of death with his own consent. 

Illustration^ 

A, by instigation, voluntarily causes Z, a prr'-oy under eighteen 
years of age, to commit suicide. Here, on account of ZN youth, he 
was incafiabic of giving consent to his own death ; A has, therelore, 
af>€tted inuider. 

Commentary. 

This exception has been held not to apply to a case where two 
paities dchbeiately entered into an unl.iwlul fight, cacli bring pie-^ 
paired to cause the deal) of the other, and .iware that his own death 
might follow, but determined to do his best in self-defence. The 
death occiirreu in a rontest between two parties of professional 
lallials in Beng.al, who errgaged in the tight in the course of an 
agrarian dispute. I'he Sessions Judge Ireitl liiat the case was cul- 
pable homicide under the 5th exception. This view was over -ruled 
by the High Court. Ainslie^ J., said, 

“ If {hi* view be comet, the 4#h neeptien wntiM b« *iiperflooo*. If 
hotnieide it» n premeditated fight with Ur^dly *r^»jipott* i* ma'der, a 
onprcmeditaled rolr^able br-micid© in n •ridden fight in the be«t of iia**ton 
ft sudden qumrel it not murder. It teem* to me that the 4ih exeeptioa 
indicates that culpable bomiride in » fi^bt i* murder unleta the fight ia 
editated, ftnd ia ioch a# ia therein deacribod, sudden, in tbehmtof 
, and upon a anddeu quarrel. A tight ia not ^ a palliating oireum* 

; onij an unpremeditated fight can be anrb. Where peraon* engage in ft 

t under eiirumatances which warrant the inference that culpable bomicida hi 
premeditated, they are reaponaible for the cona^oencea to their full exteni, 

I do not thiiiic thefitb exception haa anj application to such a eaae. I under* 
i^tand that exception to apply to caaea when a man consenta to aubmit to Uie 
doing of aome particular act, eitber knowing that it will certainly cauae death, 
or that death will be likely to be tbe reeult ; but it does not refer to tbe ntnninf 
of ft riek of dcfttb from loiiietbiog which ft mia intendi to a? eit if be poattldj 
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can do go, even by causing the death of the person from whom the danger is to 
be anticipated.” 

Broughton, J., was of the same opinion, and instanced a suttee as a 
case coming within the 5th exception. (Empress v. Rohimuddin, 

5 Cal. 31.) 

On the otlicr hand an exactly opposite decision was given in a 
precisely similar case, where the deceased was an adult, and his death 
occurred in the course of a fight between two bodies of men, armed 
with deadly weapons, no unfair advantage appearing to have been 
taken by one side over the other in the course of the fight (Samshere 
Khan 7/. Empress, 6 Cal. 154.) It certainly seems to me that the 
exception was directly intended to abrogate the rule of English law 
that a combatant in a fair duel who kills his opponent is guilty of 
murder. If so, the rule must equally apply however numerous the 
combatants may be, provided they have voluntarily sought the contest, 
with a knowledge that its result may probably be fatal. 

It has been held, that where death supervenes upon emasculation, 
voluntarily submitted to by an adult, the operator is not guilty of 
murder, but only of culpable homicide. (R, v> Baboolun, 5 Suth. Cr. 
7 ; S.C. I Wym. Cr. 12.) 

In one very curious case, the accused, who professed to be snake- 
charmers, induced the deceased to suffer themselves to be bitten by 
a poisonous snake, the fangs of which had been but imperfectly 
extracted, under the belief that they would be protected from harm. 
The Judges {Norman and Jackson) doubted whether the accused 
had not committed murder. But, on the supposition that the 
prisoners believed, though erroneously, that they had the power of 
restoring to health persons who might be bitten, they were held to 
have acted in the belief that the deceased gave their consent “with a 
full knowledge of the fact in the belief of the existence of power which 
the prisoners asserted and believed themselves to possess,*^ and that 
♦their offence fell, therefore, under this exception. (R. v. Poonai 
Fattemah, 3 B.L.R. A. Cr. 25; S.C. 12 Suth. Cr. 8.) See a similar 
case where there was no such express consent (Emfh*ess i;. Gonesh 
Dooley, 5 Cal. 351,) 

As to consent, see ante s. 90, p. 77. 


Culpable boiui- 


V 


301 . If a person, by doing anything which he 

intends or knows to be likely to cause 
death, commits culpable homicide, by 
causing the death of any person whose 
death he neither intends, nor knows 
himself to be likely, to cause, the cul- 

S able homicide committed by the offender is of the 
esoription of which it would have been, if he had 
caused the death of the person whose death he 
intended or knew himself to be likely to cause. 


oido by oautiug 
tbo death of a 
other than 
whoso 

_ . . - _ .is in- 
tended. 
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Ocmunentmry. 

Accordingly, where a prisoner, intending to kill the husband of a 
woman, with whom he was carrying on an aduUcrous intrigue, way* 
laid him in the dusk, but by mi^laKc killed u thud party who came 
along the road, he was convicted of murder and hung. (Government 
V. Govinda, 3 M. Dig. 125, ^ 160.) 

By the common law of England it was necessary that death should 
follow within a year and a day after the >irokt‘, oi other cause of it. 
(I Hale, 428.) This rule is not retained in the piesent Code. Asa 
matter of evidence, however, it would possibly be acted on, as it is 
hardly fair to say that an injury has tausevl d<*atli when the death 
docs not supervene for upwaids of a yeai, 1 his is ample time in all 
ord inary cases, and the result of a different rule would be, that a 
party who had inflicted upon anotlu i an injury which pet rnanently 
weakened his health, might be mditled foi muidet it the injured man 
died ten years afierwaias. 

Lord //a/e lays it down as a rule, never tocoiiviil any person of 
murder, or manslaugliter, unless the but i^pioved l<i be done, or 
at least the body found dead ; and he mentions a case in which a man 
was executed for the murder of anolhei, who atici wards returned 
from sea, (2 Hale, 290,) And, atcoulmgly, where a woman was 
indicted for the murder of her basiaid i iuld, and it appeared that 
she had been seen with the child at 0 1*. m , and arrived at another 
place without it about 8 I’.M., and the body of a cluld was found in 
the river, near which she must Imve passed, but it could not be 
identified as her ciiild, and the evidence was rather the other way, it 
was held tlrat she was entitled to an aiquiUal ; the evidence rendered 
it probable that the child found was not hers, and with respect to that 
which really was her child, the prisoner could not by law be called 
upon, either to account for it, or to say wheie it ically was, unless 
there was evidence to show lliat it was actually dead, (t Kuss. 798.) 

On the other hand, convictions have been sustained, though the 
body was not found, where there was very strong diicct evidence to 
the murder ; or where the evidence, though it tell short of actual 
identihcaiion of the body, led almost conclusively to the belief that 
something found was the bcKly. 

** Thru, where the priiKioer, a mariner, wae indict4>Hl for the murder of hie 
captain at wifea, and a witnean atat^d tUnt the priit un'r bad prup<>aed to kill the 
captain, and that the witneaa, Iwing afterward* alarmod in the night by a rioleat 
aoiae, went apr>n deck and their obeemd the priaoner take the* capt^u up and 
throw him overboard into the a«sa, and that he waa not eoen or bi^rd of after* 
wards, and that near the place on the deck where the ca^dain mm mmn a 
cf mood was fonod, and that the dock and part of the pn*onffr''s drees 
etained with blood ; the Court, though they admitted the grmeral rale of 
left it to the Jnry to say, upon the eviaenern, whethro- the dr^^eased was not kiUtd 
before hts body was cast into the sea ; and the Jury being of that optuioo tb# 
prisooer was convicted, and (the conviction being auanimonvly approved of hf 
tbe J ttdgee) was afterwards execnied.** (1 Hubs. 7118, act,, HtupFess v. Hlmgiratlif 
8 All. 

302 Whoever commits murder shall be pun- 
FoDuboMat for ished With death, or transportation for 
Bordn. life, and shall also be liable to fine. 

34 
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Commentary- 

It is hardJy necessaiy to observe that no Statute of Limitations 
exists in criminal law. But where prisoners were convicted of mur- 
ders, committed 19 and 13 years ago, the Court remitted the extreme 
penalty of the law, considering that it was not called for as a public 
example. (Mad. F.U. 196 of 1851 ; 226 of 1852.) 

As to finding a verdict of manslaughter, or of any minor offence, 
where the facts charged as murder do not make out that offence, see 
Cr. P. C., s. 238. 

A person who unintentionally commits murder in adacoity may 
be punished under s. 396, but he cannot be separately convicted of 
murder under s. 302, and of dacoity under s. 396. (R. u. Rughoo, 
Suth. Jan. — July 1864, Cr. 30.) 

303- Whoever, being under sen- 
PunUhmont for tenco of transportation for life, com- 
convict. nuts murder, shall be pumshed with 

death. 


304- Whoever commits culpable homicide not 

amounting to murder shall be pun- 
ished with transportation for life, or 
not smonnting to imprisonment of either decription for 

IDILTuCr* ^ * 

a term which may extend to ten years, 
and shall also be liable to fine, if the act by which 
the death is caused is done with the intention of 
causing death, or of causing such bodily injury as is 
likely to cause death ; or with imprisonment of either 
description for a terra which may extend to ten years, 
or with fine, or with both, if the act is done with the 
knowledge that it is likely to cause death, but with- 
out any intention to cause death, or to cause such 
bodily injury as is likely to cause death. 


304A. Whoever causes the death of any person, 
Cau^ d«th by doing any rash or negligent act not 
bj negBgeno*. amounting to culpable homicide, shall 
be punished with imprisonment of either description 
for a term which may extend to two years, or with 
fine, or with both. (Act XXVII of 1870, s. 12.) 

Commentary. 

See Act XXVIl ol 1870, s. 13, tmte p. iiS. 
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This section is intended to cover cases ditlerent from tftose provided 
for by the sections as to culpable homicide or hurt, and more aggra- 
vated than those already provided for by ss, To make out 

the offences of causing nurt, or grievous hurt (ss. 322), it i* 
necessary to show that the accuscjd had the intention of causing, or 
the knowledge that his act was likely to cause, the particular injury 
whicn actually followed. A similar knowknlge, or intention, is 
required to constitute the offence of culpable homicide, whether 
amounting to murder or not. Sections 33«»-33S apply to cases where 
no such knowledge or intention can be affirmed, but where there is 
an amount of rashness or negligence which causes danger to life or 
safety, lliough unattended witli actual results, or only piotlucing huit 
or grievous hurt. I'he section now under consideration applies to the 
same class of acts, resulting in actual death. 

It IS important that prosecutors shtnilii not charge, and that Judges 
and Juries should not convict under tins section, where the offence 
is rcallv the totally different one of rulp.ible Ivomicide I liis was 
pointed out in a case before the High Court of Madras. (K. t», 
Nidamarti, 7 Mad. H.('. luj; S.C'. Weu, 70 [t22j.) The Judges 
said, 

“ In thinciiA^ the priiwjner kilU^d hin own mothfr hy iHMtniK and kicking her. 

Judge tind* that t)i« death rcnulUd from a Virutn.! U^ating and 
kicking, hut he actjuiU t>f oulj>«hle homicid**, the violence wan not inch 

u the pri4K<tior muit have known to Iw* likely to caime death. Thia ii, it i« 
manifeat, no ground for (Ms;uitting of rulmhie homicide not amounting t^y 
murder ; with guoh knowledge the net would In* mnnler, (P.0,, *. 3<KI, ul. 2.) 
The ( 4 ue*tiou for the Judge wai, whether the act. vriui done with the knowledge of 
causing bodily injury which wan likely t-<» cause death. The Jridgu find* the 
brutal beating and kicking and dragging by the hair of the head of an old 
woman of 6<l by a powerful man, who »o acted without the MmuvUett provoca- 
tion. The cauaal cnnm’ction between the brutal aaaault and th« death 1 * found 
to Ite undoubted, but the Sesaion* Judge haa convict^sl the priaoner under the 
new goction of caruing death by a niah act. Thia nection b, in our opinion, r holly 
inapplicable to the fact* of tht* caoe. Cnljiable raahniw i* acting with the 
conaciouine** that the mbchievou* and ilh^l con»cM|uence* may follow, but 
with the hope that they rmiy not, and often with the Vxdief that the actor haa 
taken sufficient precaution!, to prevent their happening Tlie iraputahility 
arise* from acting deopite the ?oD*<rioa*ne**. Culpable negligence i* acting 
without the conaciouine** tliat the iUegai or mlschiovous effoct will follow, btst 
in circunurtanoo* which show that the actor ha* not exercumd the cautloa 
incumbent upon him, and that if he Itad he would have hail tlic oonaciouanesa. 
The impuiabiUty arbe* from the neglect of the civil duty of circumspection. 
It is manifest that p<»rwmal injury', couscioualjr and inteiitionally caused, eanoot 
fall within either of these categones, which are wholly inapplicable to the caso 
of an act, or series of acts, themwdves intended, which are the direct prodneers 
of death. To say that because, iu ibe opinion of therrperator, the Mufferer could 
bare borne a little more without death following, the a<<t amounts merely to 
rashness because he has carried the experiment too far, riwuiis from an t>bviotui 
and dangerous misconception. As this is neither a case of rashness nor of 
xiegligenoe, it becomes unucoeasar)' to consider whether in auiy case a oonriciioii 
under this section can properly follow, where tbe rashncM, or negligence, 
amounts to culpable bomieme. It is clear, however, that if the words * not 
_ to culpable homicide* are part of the definition, the offence defined 
bty this sectioD consisU of the rash or negligent act not falling noder that cate- 
gory, as much as df its fulfilUng the positive requirement of being the oanae of 
tetb. (Ace. & u. Mt. Pemkoer, fi N.W.P, 58 : K. e. Han, ik, 285; B. u. 
AcharjyiL 1 Mad. fH, 8.C. Weir [124] ; Bmpreas 0 . Katabdi, 4C^ 784 ; Bn^tew 
o. Qonacti Dooley, 6 Gal. 851.) « 

On the other hand ndther this section, nor those as to culpalde 

84 in 
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homicide, apply to cases where the death has arisen, not from the 
ncglig^ent or rash mode of doing the act, but from some result 
supervening upon the act, which could not have been anticipated. 
For instance, where the accused gave the deceased a push, which 
caused him to fall, and in the fall, he broke his toe, and subsequently 
died of tetanus; it was held no offence but that of criminal force had 
been committed. (R. v. Acharjys, i Mad. 224; S.C. Weir, [124].) 

The same ruling was given in one of those cases, so numerous in 
India, where blows which would otherwise have caused no danger to 
life resulted fatally, in consequence of the deceased having an enlarged 
spleen. The Judge had directed the jury, “ If you do not think that 
tne act amounted to culpable homicide, but that the circumstances of 
this district in respect of the prevalence of disease of the spleen are 
such as to render any beating on the trunk of the body an act of 
criminal rashness, you will bo justified in convicting the accused under 
s. 304A.*’ The Migh Court remarked upon this ruling — 

“ It appoara to un that th<' Juclj;fe has not put the matt<>r Ix^foro the jury with 
fuflic’ieut precision. The mere circuiuHtanco of tl)e p>revalenee of the disease of 
spletm in the district in which tlu^ dt^ceam^d resided is not 8ufl[lci(*nt to warrant a 
conviction under this section. 'I'he jury should further have lxH*n told that they 
must he BUtistied that the accused was awaie of the prevvdonce iu the district of 
•uch diseases, and also aware (d tlw‘ ri.sk to life involved in the striking on the 
trunk of the body of a persiui who might ho suiTeringfrom disease of the spleen. 
(Empress v. Bafatullu, 4 Cal. 815.) 

In a lecciU case, where a person, annoyed at the laziness of his 
punkah-puller, who, unknown to him was suffering from a diseased 
spleen, struck him once or twu e on his body blows which he had no 
intention should, hut which did result in death — he was held to have 
been I ighll^ convicted of voluntarily causing hint, under s, 323, /fost 
p^. 280. (Empress v. Fox, 2 All. 522; Empress v, O'Brien, ik 766; 
Empress t>. Kandhir Singh, 3 AM. 597 ; Empress v. Idu Beg, tdtt/, 

77 (>) 

On the same ground, death caused by an injury voluntarily 
inflicted in an excessive exercise of the right of self-defence, should 
be charged as culpable homicide, and not as a rash or negligent act 
under s. 304A. (Section 3 (hj, Exception 2, afife p. 261 ; R. v. Fukeera 
Chamar, 6 Suth. Cr. 50 ; S.C. 2 Wym. Cr. 40.) 

Many of the cases of unskilful medical treatment which in England 
are dealt with as manslaughter would be properly punishable under 
ss. 304A and 336-338. 

For instance, w^here the prisoner, who was a publican and agent 
for the sale of Morison's pills, w'as indicted for manslaughter, by 
administering a large quantity of those pills to the deceased, several 
medical men gave it as their opinion that medicine of the violent 
character of which the pills were composed, could not be adminis- 
tered to a person in the state in which the deceased w'as without ac- 
celerating his death. Lord Lyni^hurst^ C.B., said, 

# 

** 1 agree that in these coavs there i« »o difference between a licenaod 
^yfidan or aurgeon, and a person acting aa phyaieian or anrgeon without % 
lio^ae. In either caae, if a party, baring a competent degree of aldll and 
knowledj^, makea an accident^ mistake in nia treatment of a patient, thron^h 
which miatake death enauea, he ia not thereby guilty of manalai^hter ; bnt if, 
where proper laedtoal aaatatance oan be had, a peraon totally ignoytiit of the 
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•cience of medicine takee on himself to tidminister violent and 
remedy to one iabonring under disease, and death ensues in oonseqoenoe of that 
dangerous remedy having been so administered, he is guilty of manslaoghtor/* 
(1 Huss. G72.) 

Under the Penal Code, also, there would he no difference between 
a regular and an irregular practitioner, unless far as a knowledge 
of consequence might be implied in the one case which would not be 
implied in the other. A rash, or negligent, act which was not known 
to be likely to endanger human lilc, would be punishable under 
s. 325 if it actually caused dangerous hurt, or under s. 304A if life was 
lost by it. But if a person wlio had no medical knowledge were to 
give chloroform, for instance, to relieve pain, in a case in which 
a physician would know that death would be the result, this might 
be a rash act under s. 304A, but would certainly not be culpable 
homicide, or voluntarily causing grievous hurt. Moteover, the same 
act might be rash under one set ol cimnn^laiu es, and innocent under 
a different set 'rhe most ignoiant piistui iniglit with propriety 
attempt a surgical operation wnt'n ail professional aid was unattain- 
able, though such an attempt would be liighly rnmmal if a surgeon 
was within reach. 

The negligence which causes death mu* I, ns I have already shown, 
(ante p. 22b), be the personal neglect, or di fault, of the defendant 
himself. But where an engineer left .in engine in charge of a Iwy, 
who told him he could not nian.igc it, and, in consequence of its 
mismanagement a lo'^s of life took pi. ice, this was held to be man- 
slaughter ; for it was an art of personal misconduct on the part of 
the engineer (R r. I.owe, 3 v . iV K. 12''>.) .Such an act would 
now be punishable undrr s. 3<>4.\, and would be culpable bomietde 
if the death was a probable result of the mismanagement of the 
machine. 

305- If any person under eighU^en years of age, 

, any insane person, any delirious per- 

A hutment of •i*, • T. 

<if ehiiJ >.r son, any uliot, or any person in a state 

pcnion. Qf intoxiciition, commits suicide, who- 
ever abets the commission of such suicide, bo punish- 
ed with death or transportation for life, or imprison- 
ment for a term not exceeding ten years, and shall 
also be liable to fine. 


306. If any person commits suicide, whoever 

abets the commission of such suicide 
shall be punished with imprisonment 
of either description for a term which 
may extend to ten years, and shall also be liable to 
fine. 

CooimeBtarjr. 

In a case of Suttee, some of the prisoners actually set fire to the 
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C ilc, while one did not co-operate in causing the death of the widow, 
lit took an active part in causing her to return to the pile, when she 
had left it, after being partially burnt. The Bengal High Court held 
that the former prisoners were guilty of culpable homicide, but the 
latter only of abetment of suicide. They said, 

“Abetment of goicide ig confined to the caao of persons, who aid and abet the 
cororaission of suicide by tho hand of the person himself who commits the 
saicidfl. When another person, at tho request of, or with the consent of, the 
suicide has killed that person, he is guilty of homicide by consent which is one 
of the forms of culpable homicide.*’ (1 K.J. & P. 174.) 

307 . Whoever does any act with such intention, 

or knowledge, and under such circum- 
mpt to stances that if he by that act caused 
death he would be guilty of murder, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to ten years, 
and shall also be liable to fine ; and if hurt is caused 
to any person by such act, the offender shall be liable 
either to transportation for life, or to such punish- 
ment as is hereinbefore mentioned. 

“ When any person offending under this section is 

Attempts by uudor Sentence of transportation for 
Ufe-oonvicts, he may, if hurt is caused, be pun- 

ished with death.” (Act XXVII of 1870, s. 11.) 

Illnsiraiions. 

(a) A shoots at Z with intent to kill him, under such circum- 
stances that, if death ensued, A would be guilty of murder. A is 
liable to punishment under this section. 

(A) A, with the intention of causing the death of a child of tender 
years, exposes it in a desert place. A has committed the offence 
defined by this section, though the death of the child does not ensue. 

(r) A, intending to murder Z, buys a gun and loads it. A has 
not yet committed the offence. A fires the gun at Z. He has com- 
mitted the offence defined in the section ; and if by such firing he 
wounds 2, he is liable to the punishment provided by the latter part 
of this section. 

(dl A, intending to murder Z by poison, purchases poison and 
mixes the same with food which remains in A's keeping ; A has not 
yet committed the offence defined in this section. A places the food 
on Z*s table, or delivers it to Z's servants to place it on Z*s table. A 
has committed the offence defined in this section. 

QmsmsnXMxj. 

To constitute an offence under this, or the foUowif^ section, the 
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prisoner must be convicted of everythin? which would make up the 
crime of murder, or of culpable homicioe not amounting to murder 
except the death itself. There must be an act done which could 
cause death, and it must have been done with the intention that it 
should cause death, or with the knowledge that it would necessarily, 
naturally, or probably cause death. Hence, where the prisoner pre* 
sented a rifle at his officer, but it was struck up before he had drawn 
the trigger, and the rifle was found to be loaded but not capped, it 
was held by the Bombay High Court that he could not be convicted 
under s. 307, although when the act was done, the prisoner believed 
the gun was capped. Conchy C.J., said, 

** It appears to me, looking at tbo tonuR of this aoction, ae well a« at the 
illoftmtiona to it, that it in ueceatary, in order to constituto an oflfonoo nndor it, 
that there muat be an act done under such circurostantes that death might be 
caused if the act took effect. The act must 1 h) capable of ctiuting death in the 
natural and ordinary course of things ;and if the act complained of is not of 
that daKription, a priaouer o&nnot bo convicted of an attempt to murder under 
this section.'* 

“ The illustrations given bair out this view One is, that of a man firing a 
loaded gun ; and, another, ia that of a man placing food mixed with poison on 
another's table. Both these acts are capable of causing death ; but in the pre* 
sent case, although the act won done with the intention of causing death, and 
was likely in the belief of the prisoner to cause death, yet in point of fact it 
could not have caused dwth, and it, therefore, does not come within that sec- 
tion.” (K. V. Camiidy, 4 Bom. H C Cr. 17.) 

The judgment of the Court seems to have proceeded entirely on 
the ground that the rifle was uncapped. But it seems to me the deci- 
sion should have been just the same, even though the gun had been 
capped, orovided the prisoner had not tried to pull the trigger. The 
act whicn is indictable under ss. 307 or 308 must be the act which 
would have caused the death, had death ensued. But the mere pre- 
senting of the gun could never have caused death, any more than the 
loading of it, unless it was discharged. 

On the other hand, in this very same case it was held that the 
prisoner was properly convicted of an attempt to commit murder under 
8.511. Since the prt*;»enting of the gun, under the circumstances, 
was an act of such an approximate nature as to bring the pri.soner 
within the words of 5.511.'* {Ibtd., p. 23.) The difference DClween 
the two cases is, that under ss. 307 or 308 the prisoner must have 
done the final act, which would have caused death. Under s. 511, it 
15 sufficient if he has done an act towards the death. See the com- 
mentary upon that section post. 

308. Whoever does any act with such intention, 
Attsmpt to O’" knowledge, and under such circum* 

stances that, if he by that act caused 
death, he would be guilty of culpable 
homicide not amounting to murder, shall be puH" 
isbed with imprisonment of either description for a 
term which may extend to three years, or with fine, 
or with both ; and if hurt is caused to any person 
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such act, shall be punished with imprisonment of 
either description for a term which may extend to 
seven years, or with fine, or with both. 

Jllu strait on, 

A, on grave and sudden provocation, fires a pistol at Z, under such 
circumstances that, if he thereby caused death, he would be guilty of 
culpable homicide not amounting to murder. A has committed the 
offence defined in this section. 

309 . Whoever attempts to commit suicide, and 

does any act towards the commission 
offence, shall be punished with 
simple imprisonment for a term which 
may extend to one year, or with fine, or with both. 
(Act VIII of 1882, s. 7.) 

See posi^ note to s. 51 1. 

310 . Whoever at any time, after the passing of 

Thng. habitually 

associated with any other or others for 
the purpose of committing robbery or child steal- 
ing by moans of, or accompanied with, murder, is a 
Thug. 

311 . Whoever is a Thug shall be punished witb 

Ptuushment. 

be liable to fine. 

As to the jurisdiction over Thugs, see Cr. P.C., s. 181. 


OF THE CAUSING 0^ MISOARRUGB, OP INJDBIB8 TO UNBORN 
CHILDREN, OF THE EXPOSURE OP INFANTS, AND OP THE 

CONCEALMENT OP BIRTHS. 


318 Whoever voluntarily causes a woman with 

child to miscarry shall, if such miscar- 
riage be not caused in good faith for 
the purpose of saving the life of the 
woman, be punished with imprisonment of either 
description for a term which may extend to thro© 
vears,^ or with fine, or with both ; and, if the woman 
06 quick with child, shall be punished with imprison* 
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ment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

Explanation , — A woman who causes herself to 
miscarry is within the meaning of this section. 

Commentary. 

fn a case where the child was full jjrown, the Court (Clover ^ 
Afttter, J.J ,) dechninj;^ to convict of miscarriaj^e. Convicted under 
ss. 312 511 of an attempt to commit that olTcnce. (R. v. Arunja, 19 

Suth. Cr. 32,) 

313 Whoever commits the offence defined in 

the last preceding section without the 

Caniinff rniacar. i. c l i.1 

riago wit hout w<>- conscMit of the woman, whether the 
mau’« orummi. woman is (juick with child or not, shall 

be punished witli transportation for life, or with 
imprisonment of eitlter (k'Scri[)tion for a term which 
may extend to tea years, and shall also bo liable 
to fine. 

314. Whoever, wdtli intent to cause tlie miscar- 
riage of a woman with child, does any 
act wdiicli causes the death of such 
inMot to womaii, sluill bc punished with impri- 

sonraent or either description for a 
terra which may extend to ten years, and shall also 
,, , . ^ be liable to fine ; and if tlie act is done 

iTHCt acme with. . , . 

out woman « cou- wuthout ttic conseiit of tho woman, 

shall be punished either with trans- 
portation for life, or with tho punishment above- 
mentioned. 


Explanation , — It is not essential to this offence 
that the offender should know that the act is likely 
to cause death. 

Commentary. 

In an English case a man was indicted for murder of a woman. It 
appeared that she. being pregnant, requested him to procure her an 
abortion, and that he, in consequence, procured for her a poisonous 
drug. He knew the purpose for which she wanted it, and gave it to 
herlor that purpose ; but nc was unwilling that she should use it, and 
he was not present when it was taken. The woman died from the 
effects of the poison. The Court held that the conviction could not be 
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sustained, saying that ** it would be consistent with the facts of the 
case that he noped and expected that she would change her mind, and 
would not use tne drug/* (R. v. Frctwell, L. & C. i6i ; S.C. 31 LJ. 

M.C 145) 

Under similar circumstances I conceive that no charge would be 
maintainable under s. 314, or under ss. 312, 313, or 315. But the 
prisoner would be guilty of abetting her to commit the offence 
specified in s. 312. See s. 107, clause third, explanation 2. 

315 . Whoever, before the birth of any child, does 

any act with the intention of thereby 
preventing that child from being born 
» child being born alive, or causing it to die after its 

birth, and does by such act prevent 
that child from being born alive, or 
causes it to die after its birth, shall, if such act bo 
not caused in good faith for the purpose of saving 
the life of the mother, be punished with imprison- 
ment of either description for a term which may 
extend to ten years, or with fine, or with both. 

Commentary. 

Under English Inw, if a child is born alive, but dies by reason of 
the potion or brujscs which it received in the womb from a person 
who administered the potion, or inflicted tlie bruises for the purpose 
of procuring a miscarriage, it would be murder, unless the act of 
procuring a miscariiage was, under the circumstances of the case, 
lawful. (I Russ. 646.) 


316 . Whoever does any act under such circum- 
stances that, if he thereby caused 
death, he would be guilty of culpable 
homicide, and does by such act cause 
the death of a quick unborn child, shall 
be punished with imprisonment of 
either description for a term which may extend to 
ten years, and shall also be liable to fine. 

Illustration. 


Canting dnatb 
of A quick unborn 
child by an ivct 
atiug to cal* 
homicide. 


A, knowing that he is likely to cause the death of a pregnant 
woman, does an act which, if" it caused the death of the woman, 
would amount to culpable homicide. The woman is iiuured, but does 
not die, but the death of an unborn quick child with which she is 
pregnant is thereby caused. A is guilty of the offence defined in 
this section. 

Sec note to s. 307, ant« p. 270. 
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317 Whoever, being the father or mother of a 

child under the age of twelve years, 
r>f» or having the care of such child, shall 
expose or leave such child in any place 
u»f»ng \yii\i the intention of wholly abandon- 
ing such child, shall be punished with 
imprisonment of either description for a term which 
may extend to seven years, or with fine, or with both, 

Ejtpl ana lion , — This section is not intended to pre- 
vent the trial of the offender for murder or culpable 
homicide ns the case may be, if the child die in con- 
sequence of the exposure. 

Commentary- 

In thf event of the child’s death, the offender ought to be prose- 
cuted for murder, or culpable homicide, and not under the section, 
(Kmpress v. Banni, 2 All. 349 ) 

In R. V. Beejoo, ist Mad. Sess. the following facts arose. A, 
the mother of a newly-born child, being herself too dll to move, sent 
B to expose it. It was held by Scotland^ C.J , that A could not be 
convicted under this section, as she liad not actually exposed the 
child ; nor B, as slie was not the mother. Also, that neither A nor 
B could be indicted for abetting the other, since as neither could 
tiavc committed tlie offence there could be no abetment by the other. 
Of course, a person who has the custody of a child merely for the 
purpose of exposing it, cannot be indicted as a person ** having the 
care of such child.’' 

Where the mother of a child packed it up carefully in a hamper^ 
and sent it off by train to the address of its father, where it was 
delivered alive, it was held iliat this came within the word.s of the 
English statute, which makes it penal to ** abandon or expose any 
child under the age of two y»*ars, whereby the life of such cliild shall 
be endangered.” (R. v. Faikiogham, L.R. i, C.C. 222.) And, so, 
where a mother who was living apart from her husband left the child 
at his door, and he refused to take it in, saying ** it must bide there 
for lyhat he knew and then the mother ought to be taken up for the 
murder of it;” be was convicted ,undcr the same Statute. (R. v. 
White, L.R. i, C.C. 311.) 

Where a new-born child died after but not, except remotely, on 
account of its exposure, its mother was acquitted of murder ; Glo 9 €r, 
J., holding that death from exposure means death from cold, or some 
other result of exposure. (R. «. Khodabux, 10 Suth. Cr. 53.) 

318 Wboever, by secretly burying or otherwise 

disposing of the dead b^y of a child, 
whether such child die before or after 
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of dead qj. during its birth, intentionally con- 
ceals, or endeavours to conceal, the 
birth of such child, shall be punished with imprison- 
ment of either description for a term which may 
extend to two years, or with fine, or with both. 

Commentary. 

Where a woman put the dead body of her child over the wall of a 
yard into a held through which there was no thoroughfare, and where 
the body was not likely to be found by any persons resorting to the 
held in their ordinary occupation, this was held to come within the 
terms of the Lnglish Statute w'hich requires that the concealment 
slioiild be by a “ secret disposition of the body.” (R. v. Biown, L.R. 
1, O.C. 

It is necessary for a conviction under this section that the child 
should have arrived at such maturity that it might have been born 
ahve. (Mad. H.C. Pro., 21st July 1808; S.C. Weir, 78 [126], 4 Mad. 
H.C. Appx. Ixiii, S.C, Weir, 78 [127).} 

OF HURT. 

319 . Whoever causes bodily pain, disease, or 

infirmity to any person is said to cause 
hurt. 

orioTou. hurt. 320. The following kinds of hurts 

only are designated as “ grievous — 

First. — Emasculation. 

Secondly. — Permanent privation of the sight of 
either eye. 

Thirdly. — Permanent privation of the hearing of 
either ear. 

Fourthly. — Privation of any member or joint 

Fifthly, Destruction, or permanent impairing, of 
the powers of any member or joint. 

Siiethly. — Permanent disfiguration of the head or 
face. 

Seveathiy.— Fracture or dislocation of a bone or 
tooth. 
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Eighthly . — Any hurt which endangers life, or 
which causes the sufferer to be, during the space of 
twenty days, in severe bodily pain, or unable to fol- 
low his ordinary pursuits. 

Commentary. 

Where a man was so much injured that he had to go to hospital* 
but left it perfectly cuted on the Iweniielli day after the hurt, it was 
held that this day would count «as one of the twenty days during 
which he had been unable to follow his ordinary pursuits. (K. v, 
Shaik Bahadur, Scotland^ C.J.* 2nd Madias Sessions, 1S62.) 

321 . Whoever does any act with the intentioa 

of thereby causing hurt to any person, 

Voluntarily tlic kiiowledgc that lio is likely 

thereby to cause hurt to any person, 
and does thereby cause hurt to any person, is said 

voluntarily to cause hurt” 

322 - Whoever voluntarily causes hurt, if the 

liurt which he intends to cause, or 
caunhig^ \neVouI kiiows liimself to bo likley to cause, is 

grievous hurt, and if the hurt which 
he causes is grievous hurt, is said voluntarily to 
cause grievous hurt.” 

Ejrplanation . — A person is not said voluntarily to 
cause grievous hurt except when he both causes 
grievous hurt, and intends, or knows himself to be 
likely, to cause grievous hurt. But he is said volun- 
tarily to cause grievous hurt if, intending or know- 
ing himself to be likely to cause grievous hurt of one 
kind, he actually causes grievous hurt of another kind. 

A 

Illustration. 

A intending, or knowing himself to be likely, permanently to dis- 
figure Z’s face* ^ives Z a blow which does not permanently disfigure 
Z^s face, but which causes Z to suffer severe bodily pain for the space 
of twenty days. A has voluntarily caused grievous hurt. 

Conunentarj. 

I have already frequently drawn attention to the maxim that a man 
is assumed to intend the natural consequences of his acts. (See anU 
pp. 107* 252, 259.) ^ 

The word “ vdunUrily’* is defined by s* 39, ante p. 27. It will be 
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observed that the only thing which has to be considerd under that 
definition is the state of the prisoner's mind at the moment the act 
is committed. If he then intended, or knew that he was likely, to 
cause grievous hurt, the suddenness of the intention will be im- 
material. A voluntary act is not to be confounded with a premeditated 
act. In a case where a prisoner was indicted for a common assault, 
and also for maliciously inflicting grievous bodily harm, the jury 
found that he was “ guilty of an aggravated assault, but without 
premeditation, and that it was done under the influence of passion." 
The Court held that this was a sufficient verdict of guilty upon the 
more serious charge. They said, 

“ We think thi* aniiau)! was intentional in the nnderstanding of the law, 
though committed without premeditation and under the influence of passion.** 
(R. V. Sparrow, Boll 298 ; S.C. 30 L.J.M.C. 43 .) 

Where an act, which would be culpable homicide were death to 
ensue, only causes grievous liurt, the offender will always be punish- 
able under this section. Because, in order to come under s. 299 the 
criminal must have known that he w'as likely to cause death, and any 
injury which is likely to cavise death is grievous hurt (s, 320, cl. 8) ; 
therefore, he must not only have caused grievous hurt, but known 
that he was likely to cause it. But the converse does not follow; and 
if a person intending to cause grievous hurt actually causes death, it is 
not necessary that he should be guilty of culpable homicide, because 
many species of grievous hurt are not likely to cause death. If, there- 
fore, it could be shown that tlie offender intended merely to break a 
’finger and did break it, but an attack of heart disease was brought 
on, of which the sufferer died, hcie the knowledge necessary to con- 
stitute culpable homicide would be wanting, and a conviction could 
only be had under s. 322. 


323 . Whoever, except in tlie case provided for by 

Section 334, voluntarily causes hurt, 
shall bo punished with imprisonment 
of either description for a term which 
may extend to one year, or with fine which may 
extend to one thousand Rupees, or with both. 


Puniibmont for 
cam* 

hurt 


Commentary. 

See as to this section, note to s. p. 225 and note to s. 304A. 

Of course, causing hurt is not punishable where it is lawful. As, 
for instance, the moderate chastisement of a child by its parent, or 
of a scholar by its teacher. ( i Russ. 773.) A master is not authorized 
to beat his servant, but he may inflict moderate chastisement upon 
his apprentice, to whom he stands in the position of a parent (Act 
XIX of 1850, s. 14, Binding Apprentices) ; so, also, from the neces- 
sity of the case, the master of a merchant ship may punish his sea- 
men. The law upon this point is laid dowm by Lord SUmelL (The 
Agincourt, i Hagg. Adm. 272) in the following words : — ** It has 
hardly been disputed, that, in a case of gross mtsbehavtoor, the 
master of a merchant ship has a right to inflict corporal punishment 
upon the delinquent mariner; th^ right miiSt he supported by 
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the law of £n?land» which is the proper authority fixin||f the 
litnils within which one subject of this realm has a riuhi to inflict 
corporal suffering upon another. Upon that ground 1 dismiss all 
reference to authorities of the Foreign Mai ill me law, and I regret 
that so little upon this subject is to be found in our own. The 
statute relating to merchant seamen js silent upon it (see 17 & l8 
Viet., s. 104, s. 23^ ft s€q.)] the only authorities are supplied by the 
decisions of the Courts of law. Acting upon consideration# of 
necessity and just discretion, and upon sucli grounds f think the 
following rules may be considered as sufficiently established. In the 
first place, that the punishment must be appheef with due moderation. 
It is asserted in some well considered books that the law gives the 
same authority to the captain of a merchant ship to chastise nis mari- 
ners for misbehaviour as a master possesses over his apprentices ; 
meaning, that it is inherent in him, upon the s.une grounds of neccstlly 
and sound disci el ion in one case as in the other, not certainly to be 
used exactly in the wa) of an equal rneasuie of punishment, because 
the apprentice is generally a youth of toinparalivcly tender years, and 
whose acts of misbehaviour can haully produce I lie same destructive 
consequences as mav attend the negligeiue of the mariner — an 
experienced person, of confirmed strengiii, capable of sustaining a 
seveier infliction than could properly be a[)phfd to a stripling, and 
whose acts, even of negligence, may tlraw after tliem consequences 
fatal to all the lives and all the properly on board a vessel. It in 
hardly necessary to add, as a corollary, that in all cases which will 
admit of the delay proper for inquiry, due iiujuiry should precede the 
act of punishment; and, therefore, that the party charged should 
have the benefit of that rule of universal justice of being heard in 
his own defence. A punishment inflicted wiiliout the allowance of 
such benefit is in itself a gross violation of justice. I’hecc are cases, 
undoubtedly, which neither require nor admit of such a deliberate 
procedure. Such are cases where the criminal facts expose themselves 
to general notoriety by the public manner in which they arc com- 
mitted, or where the necessity occurs of immediately opposing 
attempted acts of violence by a prompt le-action of lawful force, as 
m the disorders of a commencing mutiny ; these are cases that speak 
for themselves, and are of unavoidable dispensation. It may be 
matter of prudence, but is not matter of strict obligation, in vessels 
of this kind fthough I understand it to be so in the ships of the East 
India Company), that the captain should communicate with other 
officers of the vessel ; nor do I find that any particular mode, or 
instrument, of punishment has received a particular recognition ; that 
must be left to the common usage practised in such cases, and to the 
humane discretion of the person who has right of commanding its 
application.” 

** The defence opposed to a charge of cruelty, such as is alleged to 
have been practised, may consist in a total disapproval that any such 
cruelty was practised, or may be a justification of it by proofs of the 
misconduct that provoked it ; and tnat misconduct may be confined 
to an offence immediately preceding, or ma^ likewise include similar 
oflences antecedently committed, and which, upon the recurrence 
of them in the particular case, wilt justify the punishment as a preven* 
tivc measure, to guard in future against the inconveniences that may 
reasonably be expected to attend a repetition.’' 
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The law laid down in the above case was affirmed by HoUovay, T., 
as forming a good justification to a charge under the Penal Code. 
(R. V. I rvine, post note to s. 340.) 

There may be a conviction under this section, or under s. 325, 
according to the nature of the injury actually intended, although a 
death which was notcontempfatea has in fact ensued (Empress v. Fox, 
2 All. 522; Empress v. Idu Beg, 3 All. 776 and note to s. 304A. ante 
p. 267. 

See as to the summary jurisdiction of the Magistrates of the Dis- 
trict over this offence. Grim. P.C., s, 260. 


Volnntaril y 
hurt by 
roni wcH- 
or menus. 


324 . Whoever, except in the case provided for 

by Section 334, voluntarily causes hurt 
by means of any instrument for shoot- 
ing, stabbing, or cutting, or any in- 
strument which, used as a weapon of 
offence, is likely to cause death, or by means of 
fire or any heated substance, or by means of any 
poison or any corrosive substance, or by means of 
any explosive substance, or by means of any sub- 
stance which it is deleterious to the human body to 
inhale, to swallow, or to receive into the blood, or by 
means of any animal, shall be punished with impri- 
sonment of either description for a term which may 
extend to three years, or with fine, or with both. 


Commentary. 

A substance which, if administered in small quantities is not dele- 
terious, will be deleterious if administered in such a quantity as to be 
dangerous to life, and causing hurt by so administering it will be 
punishable under this section, (See K, v. Cramp, 5 O.B.D. 307.) 

Firing into a crowd w'ith intent to wound some one, supports an 
indictment which alleges an intent to wound the person who was 
actually injured. (IG v. Fretwell, 33 L.J.M.C. 128; S.C. L. 8rC.443.) 

It is, of course, not necessary for a conviction under this section 
that the manner in which the weapon has in fact been used should be 
likely to cause death. 

That such a misconception has actually occurred is the only reason 
why I quote authority to guard against its occurring again. (7 Mad. 
H.C. Appx. xi, S.C. Weir, 79 [127],) 


325 . Whoever, except in the case provided for 
n - . . hy Section 335, voluntarily causes 

Punishment for i i j 

cnui. grievous hurt, shall be punishea with 
*"*’®“* imprisonment of either description for 
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a term which may extend to seven years, and shall 
also be liable to fine. 

See Act XVIII of 1S62, s. 14 (Cal. H.C, Crim. Pro.) 

32 & Whoever, except in the case provided for 

by Section 335, voluntarily causes 
grievous hurt by means of any instru- 
ment for shooting, stabbing, or cutting, 
or any instrument which, used as a 
weapon of offence, is likely to cause death, or by 
means of fire or any heated substance, or by means 
of any poison or any corrosive substance, or by 
means of any explosive substance, or by means of 
any substance which it is deleterious to tho human 
body to inhale, to swallow, or to receive into the 
blood, or by means of any animal, shall bo punished 
with transportation for life, or with imprisonment 
of either description for a term which may extend 
to ten years, and shall also be liable to fine. 


327 . Whoever voluntarily causes hurt for the 

voiuntiriiy puvpose of extorting from the sufferer, 
hurt to or from any person interested in the 
sufferer, any property or valuable 
security, or of constraining the suf- 
ferer or any person interested in such sufferer to do 
anything which is illegal, or which may facilitate tho 
commission of an offence {see s. 40, ante p. 28), shall 
be punished with imprisonment of either description 
for a term which may extend to ten years, and shall 
also be liable to fine. 


Whoever administers to, or causes to be 
taken by, any person any poison or 

^ any stupefying, intoxicating, or un- 

ae.,intbmtratto wholesomo drug or other thing, with 

intent to cause hurt to such person* 
or with intent to commit or facilitate the commissioii 
of an offence {see s. 40, ante p. 28), or knowing it to 

se 
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be likely that he will thereby cause hurt, shall be 
punished with imprisonment of either description 
for a term which may extend to ten years, and shall 
also be liable to fine. 

Commentary- 

A man placed in his toddy pots juice of the milk bush, knowing 
that if taken by a human being it would cause injury, and with the 
intention of detecting an unknown thief who was in the habit of 
stealing his toddy. The toddy was drunk by some soldiers who 
purchased it from an unknown vendor. Held that he was rightly 
convicted under this section of “causing to be taken an unwholesome 
thing.*’ (H. V, Dhania, 5 Bom. H.C.C.C. 59.) 

In a case under a similar English Statute, where it appeared that 
the prisoner had administered a drug to a female with intent to excite 
her sexual passions, in order that he might have connection with her, 
the conviction was affirmed. (R. Wilkins, 31 L.J.M.C. 72; S.C. L. 
& C. 89 ) But the offence of administering a drug is not committed 
where the accused has merely procured -the drug at the request of 
another, who took it her.self, altliough the drug was given to her with 
the knowledge liial it would be taken, and for that purpose. (R. v, 
Frctwell, 31 L.J.M.C. 145; S.C 1 -. & C. 161.) Nor, as 1 conceive, 
could it be said under such circumstances that the accused had 
caused it to be taken. Romeo might have been indicted under this 
lection, but not the Apothecary. 

The words “ other thing” must be read “ other unwholesome thing.” 
Hence, administering a substance, as to whose nature no evidence 
was given, which was intended to act as a charm, was held to be no 
offence. (R. v, Jotcc Ghoraec, i Suth. Cr. 7.) To administer a dele- 
terious drug where life is not endangered, is to commit an offence 
under this section. (R. v. joy Gopal, 4 Suth. Cr. 4.) 


Volunttril^ 
grievous 
extort 
or to 
to an 

Ulegal act. 


329 . Whoever voluntarily causes grievous hurt 

for the purpose of extorting from the 
sufierer, or from any person interest- 
ed in the sufferer, any property or 
valuable security, or of constraining 
the sufferer or any person interested 
in such sufferer to do anything which is illegal, or 
which may facilitate the commission of an offence 
(see s. 40, ante p. 28), shall be punished with trans- 
portation for life, or imprisonment of either descrip- 
tion for a term which may extend to ten years, and 
shall also be liable to fine. 


330 . Whoever voluntarily causes hurt for the 

purpose of extorting from the sufferer, 
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or from any person interested in the 

«aQ8inf hart to m. r • * e 

sufferer, any confession or any inform- 
ation winch may lead to the detection 
of an offence (see s. 40, ante p. 28), or 
misconduct, or for the purpose of con- 
straining the sufferer, or any person interested in the 
sufferer, to restore or to cause the restoration of any 
property or valuable security, or to satisfy any claim 
or demand, or to give information which may load to 
the restoration of any property or valuable security, 
shall be punished with imprisonment of cither de- 
scription fora term which may extend to seven years, 
and shall also be liable to fine. 

Jllustrattons. 

(a) A, a Police officer, tortures B in order to induce Z to ronfesf 
that he had committed a crime. A is guilty of an offence under this 
section. 

(S) A, a Police officer, tortures B to induce him to point out where 
certain stolen property is deposited. A is guilty of an offence under 
this section. 

(c) A, .a Revenue officer, tortures B in order to compel him to pay 
ccilain arrears of revenue due from Z. A is guilty of an offence 
under this section. 

(^^) A, a Zemindar, tortures a ryot in order to compel him to pay 
his rent. A is guilty of an offence under this sec tion. 

Commentarj. 

The confession must be of some offence, or misconduct, under the 
Code. Hence the extortion of a confession of witchcraft could not fail 
under this section. (R. t*. Baboo Mundii, .Suth. Cr. 23.) ft is 
im material whether the offence, or misconduct, have been committed. 

r. Nim Chand Mookerjee, 20 Suth. Cr. 41.) 

« 

331 - Whoever voluntarily causes grievous hurt 

,ri«.oa« sufferer, or from any person interested 

in the sufferer, any confession or any 

pel reetoiBtion of information which may lead to the 
*"®**^^‘ detection of an offence (see s. 40, ante 

p. 28), or misconductj or for the purpose of con- 
straining the sufferer, or any person interested in the 
sufferer, to restore or to cause the restoration of any 
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property or valuable security, or to satisfy any claim 
or demand, or to give information which may lead 
to the restoration of any property or valuable security, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to ten years, 
and shall also be liable to fine. 

332 - Whoever voluntarily causes hurt to any 

person being a public servant in the 
hurt to discharge of his doty as such public 
servant, or with intent to prevent or 
deter that person or any other public 
servant from discharging his duty as such public 
servant, or in consequence of anything done or 
attempted to be done by that person in the lawful 
discharge of his duty as such public servant, shall be 
punished with imprisonment of either description 
for a term which may extend to three years, or with 
fine, or with both. 

333 - Whoever voluntarily causes grievous hurt 

Voiunfariiy ^^7 pci’son being a public Servant 
rauHing Rrievoup jn tlio discharge of his duty as such 

liurt to deter i)uh- , 

lie lervaut from puDiic Servant, or with intent to pre- 
huduty. vent or deter that person or any other 

public servant from discharging his duty as such 
public servant, or in consequence of anything done 
or attempted to be done by that person in the lawful 
discharge of his duty as such public servant, shall 
bo punished with imprisonment of either description 
for a term which may extend to ten years, and shall 
also be liable to fine. 


Whoever voluntarily causes hurt on grave 

oioatariiy and suddeu provocation, if he neither 
■nag bait oo intends nor knows himself to be likely 

cause hurt to any person other than 
the ^son who gave the provocation, shall be 
punisued with imprisonment of either description 
for a term which may extend to one month, or with 
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fine which m&j extend to fire hundred Bnpees, or 
with both. 

Commentary. 

See note to s. 277, ante p. 225. 

The meaning of this and the following section of course is, that if 
a person who has received provocation assails the person who has 
given the provocation, he is only liable to a li)t;ht punishment. But 
it, while out of temper in consequence of the provocation, he were to 
attack an innocent person, or to run amuck j^enerally, like a Malay, 
the previous provocation would be no e.xcusc. I should not have 
ihoujjht it necessary to point this out, but tliat a case occurs in which 
the Magistrate seems to have put piecisely the opposite construction 
upon the section. (K. v. Bhulu Chuiu, 1 Itom. ii.C. 17.) 

335 - Whoever voluntarily (Act VIII of 1882, 

^ . .8. 8.) causes t^rievous hurt on irravo 

ous hurt ou pro* and siuldon provocation, u he neither 
vocation. intends nor knows himself to be likely 

to cause p^rievous liurt to any person other than the 
person who {javo the provocation, shall be punished 
with imprisonment of either description for a term 
which may extend to four years, or with fine which 
may extend to two thousand Rupees, or with both. 

Explanation. — The last two sections are subject 
to the same provisos as Exception 1, Section 300. 

336 . Whoever does any act so rashly or negli- 

,i.».a.e«tfor to endanger human life or 

hich eudan- the pernonal safety of otliers, shall be 
of punished with imprisonment of either 
description for a term which may 
extend to three months, or with fine which may 
extend to two hundred and fifty Rupees, or with 
both. 

Commentary. 

Accordingly, it was held that a person who sends an article of a 
dangerous nature by a carrier was bound to take reasonable care that 
its nature should be communicated to those who had to carry it And 
where a vessel containing nitric acid was so delivered without express 
notice of its contents, and it burst and injured the carrier, the sender 
was held to be responsible for the consequences. (Farrant Barnes, 
31 L.J.C.P. 137 ; S.C. It CB.N.S. 552.) 

See note to s. 277, ante p. 225 ; note to s. 282, ante p. 230 ; and 
also note to s. 304A, ante p. 267. 
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tby 

Rn act which en- 
life or tbo 
‘ $afoty of 


Whoever causes hurt to any person by 
doing any act so rashly or negligently 
as to endanger human life, or the per- 
sonal safety of others, shall be pun- 
ished with imprisonment of either de- 
scription for a terra which may extend 
to six months, or with fine which may extend to five 
hundred Rupees, or with both. 

338- Whoever causes grievous hurt to any per- 
son by doing any act so rashly or neg- 
ligently as to endanger human life, or 
the personal safety of others, shall be 
punished with imprisonment of either 
description for a term which may 
extend to two years, or with fine which may extend 
to one thousand Rupees, or with both. 


ouj» hurt by an act 
oiidauKeii 
the per- 
Bafety of 

othorf. 


WRONGFUL RESTKAINT AND WRONGFUL CONFINEMENT. 

339. Whoever voluntarily obstructs any person 

so as to prevent that person from pro- 
ceeding in any direction in which that 
person has a right to proceed, is said 
wrongfully to restrain that person. 

Exception . — The obstruction of a private way over 
land or water, which a person in good faith believes 
himself to have a lawful right to obstruct, is not an 
offence within the meaning of this section. 

Illustration. 

A obstructs a path along which Z has a right to pass, A not believing 
in good faith that he has a right to stop the path. Z is thereby 
prevented from passing. A wrongfully restrains 2. 

340. Whoever wrongfully restrains any person 

in such a manner as to prevent that 
®®“- person from proceeding beyond cer- 
tain circumscribing limits, is said 
" wrongfully to confioe” that person. 
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Illustrations. 

(a) A causes Z to go within a walled space, and locks Z in. Z i» 
thus prevented from proceeding in any direction beyond the circum- 
scribing line of wall. A wrongfully confines Z. 

{b) A places men with fire-arms at the outlets of a building, and 
tells Z that they will hre at Z if Z attempts to leave the building, 
A wrongfully confines Z. 

Commentary* 

Where a Superintendent of Police illegally wrote .a letter to a 
person directing him to present himself befuie Magistrate, and sent 
two Constables to accompany him, and prevent kim from speaking 
with any one, this was held to constitute a wrongful imprisonment at 
civil law, and, of course, would have been a wiongful confinement 
under the above section, 'f he Court said. 

It if tnatiifettly not. necomwry to coiutitute imprinonment that then* ihotiM 
be ft continuou* upplioution of KmM»ri‘>r pl>y>ki>'ui forco. In tho fttlicitouf 
IftOguaire of Mr, Juftiee C\<lrr\d )e, *it imme pirt. »>f ili« ilt'fiiiition of fre*?<ium to 
l)e able to go wither*oever oim* pb*aeoii, but i« Moinethioff niorft 

than the lo«i of tbi* p<>wcr; it incimloii ibo notion of roflntiut witbin »ome 
iimitf defined by will or power exterior to onr i»wn ' (Hirdf .Tones, 7 Q B. 
742.) It if quite ob»ar, tln^reforc, tlml the r»‘t«imuj{ of a p*'rii<j>u m a |»rt,rtic«Iar 
plftce, or tb© coiTip<*liing him to go in ft |>ttrtn'nl‘i.r duection, by forro of an 
extenor will, over|K»woiiijg or eupproiMirig in any way his own voluntary nction, 
ii ftj 3 imprisonment on the |>att of him who exeiuisee that exterior will.* 
t’. btuart, 2 3iad. 11. C. IVJi't ) 

And, so, it has been held, that a Police officer who detains .1 person 
for one single hour, except upon some reasonable ground justified by 
all the circumstances of the case, is guilty of wtongful confinement, 
and that he is not protected by s. 152 of the Crim. P.C. { ^61 of the 
present Code) which authorises an officer lu detain an accused person 
lor 24 hours without sending him t>cforc a Magistrate. (K. v. 
Suprosunno, 6 Suih. Cr, 88 ; S.C. 2 Wym. Cr. 70.) 

A person who puts in motion a ministerial officer who confines 
another, will be guilty of the wrongful confinement, according as the 
confinement was his act, or that of the officer. If he states iiis case 
to the officer, who ihcreuiion arrests the complainant, this m.ay be a 
wrongful confinement by the officer, but will not be such by the in- 
formant, even though tfie latter signs the charge sheet, {(jringham 
V. Willey, 4 H. & N. 296 ; S.C,*. 28 L.J. Ex. 243,) ff the Police officer 
absolutely refuses to take the person into custody, unless the in- 
formant desires him to do so, then the informant will be guilty of the 
wrongful confinement, if any such there is. But when the person 
states his case to a judicial officer, who thereupon, acting on his own 
judgment, commits the accused to prison, the informant may be 
^ilty of a malicious charge under 5. 211, but not of wTongful con- 
finement. (Austin V. Dowling, L.R. 5, C.P. 534.) Where a Village 
Magistrate and Kurnum officially orclercd certain persons, who had 
resisted the detention of animals caught trespassing, to be arrest^^ 
they and the (Constables who obeyed them were held to have been 
rightly convicted of wrongful confinement. (5 Mad. H.C. Appx, 
XXIV; S.C. Weir. 79 [127],) 

In the case of R, v. Irvine (fst Mad. Sess., 1867) there were two 
indictments against the captain of a ship for wrongfully confining the 
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mate and the carpenter. Holloway, J., read to the jury the law laid 
down by Lord Stowell in the case of the Agincourt (ante p. 278) and 
told them that the captain of a ship had, from the necessity of the case, 
considerable powersextending in the case of disobedient mariners to 
the infliction of corporal punishment. That his powers a fortiori 
e.xtcnded in case of necessity to what would, but for those powers, be 
wrongful restraint. He must, however, be restricted by the necessity 
of the occasion, and for determining upon that necessity,' the condition 
of the ship, in which a whole watch had refused to work, was very 
material matter for their consideration, but that an act of restraint or 
confinement, legal in its inception, would become wTongful if the mode 
used was improper, or the continuance longer than the need de- 
manded. 'I'he question of the necessity was not to be too nicely 
weighed, according to the calm judgment w'hich men in cool blood 
would form after the event, but by a consideration of the occurrences, 
as tliey would appear to a reasonable man placed in the situation 
of the captain. 


341. Whoever wrongfully restrains any person 
^ ^ shall bo punished with simple impri- 

Puniibmont t i*i ^ 

f 0 r wrongful ro- Boument for a term which may extend 

to one month, or with fine which may 
extend to five hundred Rupees, or with both. 


See note to s. 277, ante p. 225. 


342. Whoever wrongfully confines any person 
_ . , . , shall be punished with imprisonment 

runnhmont for , *, ... , , 

wrongful coufinu- of either description for a term which 

may extend to one year, or with fine 
which may extend to one thousand Rupees, or with 
both. 


343. Whoever wrongfully confines any person 
„ . , for three days or more shall be pun- 

Wrongful «on- . , , -.i • . . » .1, 

for thtOT isbed with imprisonment or either 
or more d«,». description for a term which may 

extend to two years, and shall also be liable to fine. 


344. Whoever wrongfully confines any person 

Wroogfoi COB. more shall be punish- 

or te n ed With imprisonment of either descrip- 

or Dkor. ^ ...V....!. .v.n.. tO 

three years, and shall also be liable to fine. 

345* Whoever keeps any person in wrongful 
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confinement’, knowing that a writ for 
liberation of that person has been 
for whow liber, dulv issuecl, shall bo punished with 
been iun&d. imprisonment of either description for 

a term wliicli may extend to two years, 
in addition to any term of imprisonment to which he 
may be liable under any other section of this Code. 

346. Whoever wrongfully confines any person in 

such manner as to indicate an inten- 
t iou that tlio Confinement of such per- 
son may not bo known to any person 
interested in the person so confined, or to any public 
servant, or that the place of such confinement may 
not be known to or discovered by any such person 
or public servant as hereinbefore mentioned, shall bo 
punished with imprisonment of either description for 
a term which may extend to two years, in addition 
to any other punishment to which ho may bo liable 
for such wrongful confinement. 

l ^nder tliis sfction, as in all others, whose essence ronsists in the 
existence of .a particular intention in the rnind of the accused, such 
intention must be strictly made out < Empress v. Sreenath Bantrjee, 9 
Cal. 221.) 


Wroojffnl « o n- 
6 nett)«Dt fi<r the 
■ oirt- 

to an 

illegal act. 


347. Whoever wrongfully confines any person 

for tl/o purpose of extorting from tho 
person confined, or from any person 
interested in the person confined, any 
projKjrty or valuable security, or of 
constraining the person confined, or 
any person interested in such jierson, to do anything 
illegal or to give any information which may facili- 
tate the commission of an offence (see s. 40, ante 
p. 28), shall be punished with imprisonment of either 
description for a term which may extend to three 
years, and shall also be liable to fine. 


348. Whoever wrongfully confines any person 
Wroii*f»i ton. for the purpose of extorting from the 

37 
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for person confined, or any person inter- 
patj)o»« of extort, estcd in the person confined, any con- 

ififf coniMfiOD, or p * * ^ i* v • 

of compelling re- fession or any information which may 
i^uon of pro- to the detection of an offence {see 

s. 40, ante p. 28), or misconduct, or for 
the purpose of constraining the person confined, or 
any person interested in the person confined, to re- 
store or to cause the restoration of any property or 
valuable security, or to satisfy any claim or demand, 
or to ^ve any information which may lead to the re- 
storation of any property or valuable security, shall 
be punished with imprisonment of either description 
for a term which may extend to three years, and 
shall also be liable to fine. 

OF CRIMINAL FORCE AND ASSALUT. 

349 * A person is said to use force to another if 

he causes motion, change of motion, 
or cessation of motion to that other, 
or if he cauBes to any substance such motion, or 
change of motion, or cessation of motion as brings 
that substance into contact with any part of that 
other’s body, or with anything which that other is 
wearing or carrying, or with anything so situated 
that such contact affects that other’s sense of feel- 
ing ; provided that the person causing the motion, or 
change of motion, or cessation of motion, causes 
that motion, change of motion, or cessation of mo- 
tion in one of the three ways hereinafter described. 

First . — By his own bodily power. 

Secondly . — By disposing any substance in such a 
manner that the motion, or change, or cessation of 
motion takes place without any further act on his 
part, or on the part of any other person. 

Thirdly . — By inducing any animal to move, to 
change its motion, or to cease to move. 
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350- Whoever intentionally uses force to uiy 
• . .. person, without tnat person’s consent, 

l^niDllMU T m aat * A A * # 

in order to the comnutting of any 
offence, or intending by the use of such force to 
cause, or knowing it to be likely that by the use of 
such force he will cause injury, fear, or annoyance to 
the person to whom the force is used, is said to " use 
criminal force” to that other. 

llluitratioHi. 

(a) 7. is sillinjj in a moored boat on a river. A unfastens the 

moorings, and thus intentionally causes the boat to drift down the 
stream. Here A intentionally causes motion to Z. and lie docs this 
by disposing substances in such a manner that the motion i.s pro- 
duced without any other act on any person’s part. A has therefore 
intentionally used force to Z, iind if he has done so without Z*s con-- 
sent in order to the committing of any offence, or intending, or know- 
ing it to be hkcly, that this use of force will cause injury, fear, or 
annoyance to Z, A has used criminal force to Z. 

{b) Z is riding in a chariot. A lashes ZS horses, and thereby 
causes them to quicken their pace. Here A has caused change of 
motion to Z by inducing the animals to cliange their motion. A has, 
therefore, caused force to Z ; and if A has done this without ZS consent, 
intending or knowing it to be likely that he may thereby injure, 
fnghlcn, or annoy Z, A has used criminal force to Z. 

(f) Z is riding m a palanquin. A, intending to rof> Z, seizes the 
pole and stops the palanquin. Here A h.is caused cessation of motion 
to Z, and he has done this by his own bodily power. A has, therefore, 
used force to Z ; and as A has acted thus intentionally w'ithou' Z's 
consent, in order to the commission of an offence, A has used criminal 
force to Z. 

(i/) A intentionally pushes against Z in the street. Here A has 
by his own bodily power moved his own person so as to bring it into 
contact with Z. He has, therefore, intentionally used force to Z, and 
if he has done so without Z’s consent, intending or knowing it to bo 
likely that he may thereby injure, frighten, or annoy Z, he has used 
criminal force to Z, 

(e) A throws a stone, intending or knowing it to be likely that the 
stone will be thus brought into contact with Z or with Z*s clothes, Of 
with something carried by Z, or that it will strike water and dash up 
the water against Z's clothes or somethingcarried by Z. Here, if the 
throwing of the stone produce the effect of causing any substance to 
come into contact with Z or Z's clothes, A has used force to Z ; and 
if he did so without Z’s consent, intending thereby to injure, frighten, 
or annoy Z, he has used criminal force to 2L 

[f) A intentionally pulls up a woman’s veil. Here A intentionally 
uses force to her ; and if he does so without her consent, intendingor 
knowing it to be likely that he may thereby frighten or annoy her, he 
has used criminal force to her. 
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(^) Z is bathing, A pours into the bath water which he knows to 
be boiling. Here A intentionally, by his own bodily power, causes 
such motion in the boiling water as brings that water into contact 
with Z, or with other water so situated that such contact must affect 
Z's sense of feeling; A has, therefore, intentionally used force to Z, 
and if he has done this without Z^s consent, intending or knowing it 
to be likely that he may thereby cause injury, fear, or annoyance to 
Z, A has used criminal force. 

(h) A incites a dog to spring upon Z without Z’s consent. Here, 
if A intends to cause injury, fear, or annoyance to Z, he uses criminal 
force to Z. 

351 . Whoever makes any gesture, or any pre- 
paration, intending, or knowing it to 
be likely, that such gesture, or prepara- 
tion, will cause any person present to apprehend that 
he who makes that gesture, or preparation, is about 
to use criminal force to that person, is said to 
commit an assault. 

E,t*pla7iation . — Mere words do not amount to an 
assault. But the words which a person uses may 
give to his gestures, or preparation, such a meaning 
as may make those gestures, or preparations, amount 
to an assault. 

Ilhtstrations. 

(«) A shakes lus fist at Z, intending, or knowing it to be likely, 
that he may tliercby cause Z to believe that A is about to stiike Z. 

A has committed an assault. 

(b) A begins to unloose the muzzle of a ferocious dog, intending, 
or knowing it to be likely, that he may thereby cause Z to believe 
that lie is about to cause the dog to attack Z. A has committed an 
assault upon Z. * 

(f) A takes up a stick, saying to Z, 1 will give you a beating.” 
Here, though the words used by A could in no case amount to an 
assault, and though the mere gesture, unaccompanied by any other 
circumstances, might not amount to an assault, the gesture explained 
by the words may amount to an assault. 

Commentary. 

An assault is an attempt to commit a forcible crime against the 
person of another. Mere words can never amount to an assault, but 
any acts, or gestures, W'hich indicate such an attempt, with a present 
possibility of carrying out the intention, are sufficient. And words 
may give a meaning to the gestures which accompany them, so as 
either to attach to those gestures the character of an assault, or 
deprive them of that character. (Cama t». Morgan, i Bom. H.C. 
ao 5 .) Sti iking at another with a stick, or the hand, though the blow 
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does not reach his person — ihrowinit anything at him» thoo|[h it mhtt 
its atm— presenting a loaded ^n» within the distance to which It will 
carry, are all assaults. But threatening to strike another at such a 
distance that he cannot by possibility be reached, is not* Nor is the 
administering a deleterious drug an assault, though it was once 
ruled otherwise, (i Russ. 957,958.) 

Criminal force is an assault fully completed. No violence is ncces* 
sary, if the proceeding is in itself of a hostile, or insulting character. 

“ To beat, in the loc-sil aeropUtion of tl»o wonl, moan# not merely to ■trike 
forcibly with the hfind, a ntjck, or tho like, but inoludo* every touching or Ittyittg 
bold (however trifling) of another’^ per»on or rl(»th(>*i. in an angry, rf*v«ngt»ful. 
rude, or indoh^nt iiniuner ; ad, for indtanee, (hrudtiug (►r pushing him in auger, 
holding him by the arm, dpitfing in hia fai'C, jontliisg him out of (he way, 
•triking a horte upon which he i« tiding, whoreby he is thrown, Ac,” (f hid.) 

352 - Whoever assaults, or uses criminal force to, 

any person otherwise than on grave 
and sudden provocation given by that 
person, shall be punished with impri- 
sonment of either description for a 
term which may extend to throe months, or with 
fine which may extend to five hundred Rupees, or 
with both, 

E.rplanat(on,--~Grayo and sudden provocation will 
not mitigate the punishment for an offence under 
this section if tho provocation i.s sought or volun- 
tarily provoked by the offender as an excuse for tho 
offence — or 

If the provocation is given by anything done in 
obedience to the law, or by a public servant in the 
lawful exercise of the powers of such public servant 
— or 

See an iff note p. 259—261. 

If the provocation is given by anything done in 
the lawful exercise of the right of private defence. 

Whether the provocation was grave and sudden 
enough to mitigate the offence is a question of fact. 

Commentarj. 

Sec antt pp. 262, 265. Nor will the act amount to criminal force 
where it is such as the law permits. As. for instance, the moderate 
chastisement of a child by its parent or a scholar by its teacher. (1 


Puniibmout for 
Ti « i u g rriminal 
t o r c e othorw lao 
than oil grave pro- 
Tfication. 
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Russ. 773.) A master is not authorized to bMt his servant But 
a master is entitled to inflict moderate chastisement upon his a^ 
prentice, to whom he stands in the position of a parent (Act XIX 
of 1850, s. 14, Binding Apprentices.) 

See note to s. 277, ante p. 225. 

35a Whoever assaults, or uses criminal force to, 

Using oriminu any persou, being a public servant in 
force to deter® the executiou 01 his duty as suoa pub- 

from diwhi:g“of Hc Servant, or with intent to prevent 
bis duty. qj. (Jeter that person from discharging 

his duty as such public servant, or in consequence 
of anything done or attempted to be done by such 
person in the lawful discharge of his duty as such 
public servant, shall be punished with imprisonment 
of either description for a term which may extend 
to two years, or with fine, or with both. 


Commentary. 

Resistance to a public officer who is attempting to search a house 
without the proper written order authorising him to do so, is not 
punishable under this section. (R. t/. Narain, 7 N.W.P, 209.) 


Assault or use 

nriminal fnrnafn 


354 Whoever assaults, or uses criminal force to, 

any woman, intending to outrage, or 
knowing it to be likely that he will 

» nruiiiau Wiiiu 4U- - 1 1VIT 

tent to outrage ber thereby Outrage, her modesty, shall be 
modesty. punished with imprisonment of either 

description for a term which may extend to two 
years, or with fine, or with both. 


Commentary. 

A criminal who is a second time convicted of this offence is also 
liable to whipping. (Act VI of 1864, s. 4, Whipping.) 

The want of consent is essential to either an assault or criminal 
force. And there must be some evidence of want of consent. R. v. 
Fletcher, L R. i, C.C. 39.) The consent of a child under twelve years 
of age is immaterial. (See note to s. 90, ante p. 77.) Practically, how- 
ever, if a child consented to what would otherwise be an indecent 
assauitg 1 do not think there could be a conviction under this section. 
Mere indecency is not an indictable offence ; and if the child con- 
sented to an act of mere indelicacy, it could not ^ said that it was 
likely to cause injury, fear, or annoyance,’* within the meaning of 
s* 35;o. Nor does the case seem to be affected by the recent d^ision 
in R. V, Lock, (L,R 2, C.C. 10); there it was held that the 
was properly convicted of an indecent assault on two boys 01 etgm 
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years the jury having found that they merely tubmilled te the 
acts, being ignorant of what was being done, but that they did mt 
actively consent But, under English law, any touch ts an lUMautt 
if the pei^n touched does not consent Under Indian law it is only 
criminal if it is done ** in order to the committing of any offence,* 
or to ** cause injury, fear or annoyance.*' But if the child were 
under lo years of age, and the prisoner were trying to have sexual 
intercourse with her, then her consent would be immaterial. For the 
attempt if successful, would be rape fs. 375), and, therefore, if unsuc- 
cessful, would be punished under s. 51 1 

A prisoner may be convicted under this section, though acquitted 
of an attempt to commit a rape. The latter offence requires proof of 
a determination to complete the act notwithstanding resistance, an 
clement which is not required under s. 354. (Empress Shankar, 5 
Bom. 403.) 


355 . Whoever assaults, or uses criminal force to, 

any person, intending thereby to dis- 
honour that person, otherwise than on 

sudden provocation given 
by that person, shall be punished with 
imprisonment of either description for 
a term which may extend to two years, or with fine, 
or with both. 


Att&ult or cri- 
rith 


wige t ban oo grara 
provocation . 


356 Whoever assaults, or uses criminal force to, 

any person, in attempting to commit 
theft on any property which that per- 
son is then wearing or carrying, shall 
be punished with imprisonment of 
either description for a term which 
may extend to two years, or with fine, or with both. 


Aasanlt or cri. 
fore* in at- 


perty earned by 
m peraon. 


357 Whoever assaults, or uses criminal force to, 
_ any person, in attempting wrong^lly 

lorn in ^ to coofine that person, shall be pun^ 
isbed with imprisonment of either 
description for a term which may ex- 
tend to one year, or with fine which may extend to 
one thousand liupees, or with both. 

35 a Whoever assaults, or uses criminal force to, 

any person on grave and sadden pro- 
vocation given by that p^n , shall be 
with simple imprisonment 
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for a term which may extend to one month, or with 
fine whicli may extend to two hundred Kupees, or 
with both. 

Explanation . — The last section is subject to the 
same explanation as Section 852. 

Commentary- 

Persons convicted of rioting, assault, breach of the peace, or abetting 
the same, or of assembling armed men, or of taking other unlawful 
measures with the view of committing such acts, may be directed to 
enter into engagements to keep the peace, either on their own per- 
sonal recognizance, or with securities. (Crim. P. C., s. io6.) 

So, parties may be summoned to show cause why they should not 
be bound over to keep the peace, upon credible information being 
given to a Magistrate tliat a breach of the peace is likely to take 
place (Cr. P.C., s. 107) ; and in case of non-compliance with the order, 
the person may be committed to jail. His confinement is only to last 
till he complies with the order, or, in case of continued disobedience, 
for one year. But if the Magistrate has ordered him to give security 
for a period exceeding one year, his imprisonment may be extended 
to a period not exceeding three years by the Court of Sessions or the 
High Court upon a report and refeience by the Magistrate who com- 
mitted him. {ibid.f s. 123.) 

A statement contained in an official report of a Subordinate Magis- 
trate, though not made with the view of having security exacted, is 
“ciedible information within the meaning of 5.491’^ (now s. 107) 
(H .C. Crim. Pro., 122 of 1864), and will warrant the issuing of a 
summons for the appearance of the party. But it is not such evi- 
dence as will justify the Magistrate in making an order under s. 497 
(now ss. 117.118.) 'ihat order can only be made after judicial investiga- 
tion, upon evidence taken in the presence of the party charged, giving 
him the opportunity of cross-examining the witnesses. (Dunne v* 
Hem Chunaer, 4 B.L.R. F.B. 46 ; S.C. 12 Suth. Cr. 60 ; R. v. jivanji, 
6 Bom, H.C, C.C. 1 ; Cr. F^.C.,s. 491, Exp. i.) 

Magistrates may also discharge any recognizance or surety on 
Sufficient grounds shown (Cr. P.C., s. 125), and may relieve the 
surety from further liability by enforcing appearance and surrender 
of the person for whom security had been given, and then calling 
upon him to enter into fresh recognizances, or to give fresh security 
as at first (/6tW., ia6.) 

OF KIDNAPPING, ABDUCTION, SLAVERY, AND FORCED LABOR. 

359 . Kidnapping is of two kinds; kidnapping 

from British India, and kidnapping 
from lawful guardianship. 
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360 * Whoever conveys any person beyond the 

limits of British India without the 
consent of that person, or of some 
person legally authorized to consent 
on behalf of that person, is said to kidnap that person 
from British India. 


361 - Whoever takes, or ont ices, any minor under 
V , . r fourteen yoars of a^e if a male, or 

kwfui gmtrdiau. uiicier Sixteen years of ago if a female, 

or any person of unsound mind, out 
of the keeping of the lawful guardian of sucli minor 
or person of unsound mind, without the consent of 
such guardian, is said to kidnap such minor or person 
from lawful guardianship. 


Ej^phnaiion, — The words “ lawful guardian” in 
this section include any person lawfully entrusted 
with the care or custody of such minor or other 

w 

person. 

Exception , — This section does not extend to the 
act of any person w'ho in good faith believes liimself 
to be the father of an illegitimate child, or who in 
good faith believes himself to bo entitled to tho 
lawful custody of such child, unless such act is com- 
mitted for an immoral or unlawful purpose. 

Commentary 

I’nticr this sretion. it ui!l be ob*^erved, the consent of the girl ii 
inwnateriah and neither force nor fraud form elements in the offence, 
as they do under s 302. \ f< v Hhungee. ;» Sutii ( i . 3 ; R. v, Sof»kce, 

7 16., Cr. 36 ) In a case under the I'-nglish Statute, whicli is siibstan- 
lialiy the same as the present ‘•cclion, it appeared that the prisoner 
asked the girl to go out with him, to uhich si»e consented, and they 
remained away from her home for three days, visiting places of pub- 
lic entertainment by day and sleeping tc^ciher by night. J hey then 
dqjarted, he telling her to go home. The father of the girl swore 
that she was away without his knowledge and against bis will. The 
girl went of her own wish, and the jurv found that the piiscmcr had no 
intention of keeping her permanently away from her home. The 
conviction was affirmed. The Court said, 

“The Statute wmi peseed for the proteelion of p« rental rigbU. It ie perfeeUjr 
ciewr law that tny diapofitioti of the iprl, or any coaneiit or forwardoett on her 
pert, ar« immateriel oe the qoM^ion of the prboner'f liability under this eeoti^ 

38 
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The difRcalty arisei on the point whether the prisoner has taken her ont ol the 
poMefrion of her father within the meaning of the Statute. IThe prisoner took 
the girl from her father, from under his roof and away from his control, for 
three davs and nights, and cohabited with her during that ti^e, and placed her 
in a condition quite incousietent with her being at the time in her father’s pos* 
session. Wo think that in these facts there is enough to justify the jury in 
finding that he took her from the possession of her father, eren though he 
intended her to return to him. The offence under this enactment may be 
complete almost at the instant when the girl passes the threshold of her father’s 
house, as where the facts show that the man who takes her away has an inten- 
tion of keeping her permanently. We do not mean to say that a person would 
be liable to an indictment if the absence of the girl whom be takes away is 
intended to be temporary only and capable of being explained, and not inconsist- 
ent with her being under the parental control. All we say is that there is in 
the present case sufficient evidence for the jury to act upon.’’ (R. v. Timmins, 
30L.J M.C. 16 j S.C Bell, 276.) 

On the other hand, it was ruled that no offence had been committed 
under this section where the girl had actually run away from, and was 
out of the possession of, her father, when the enticement took place, 
(5 R.j. & P. 152), or where she was at the time living in the house of 
a person who was not her guardian, but to whose son she was engaged. 
(R. V. Buldeo, 2 N.W.P, 286.) And so, where the indictment charged 
that slie was allured out of the possession of her mother, the fact being 
that her mother refused to allow the daughter to live with her, but had 
sent her to leside with her grandmother, under whose care she sup- 
posed the girl to be. (R. v, Burrell, L. & C. 354 ; S.C. 33 L.J.M C. 
54.) And, similarly, where the prisoner met a girl in the street going 
to school, and induced her to go with hi?n to a town some miles distant, 
where he .seduced her. I'hey returned together, and he left her where 
he met her. 'I he girl then went to her home where she lived with her 
father and mother, having been absent some hours longer than would 
have been the case if she had not met the prisoner. He made no 
enquiry and did not know who the girl was, or whether she had a 
father or mother living or not, but he had no reason to believe and 
did not believe that she was a girl of the town. The decision in this 
case turned upon the absence of any circumstances to show that the 
prisoner had knowledge that he was taking the girl from the posses- 
sion of those who lawfully had charge of her. In the absence of any 
finding of fact upon that point, the Court said that the conviction 
could not be supported. (R. v. Hibbert, L.R, 1, C.C. 184.) In the 
two former cases, the fact of possession was negatived. 

A mistaken belief that the prisoner had the guardian’s consent to 
the taking, or that the girl was not under any one’s guardianship, will 
be a defence to a charge under this section. But the mere circum- 
stance that the prisoner erroneously and reasonably believed the girl 
to be over sixteen will be no defence. (R. r. Prince, L.R. 2, C.C. 154. 
See the case fully set out, ante p. 58.) 

And where a girl, being only ten years old, is presumably under 
guardianship, a person who takes her away without enquiring whether 
she has a guaraian does so at his own risk, and is punishable if, in 
(act, she had a guardian, though he did not know that she had. 
(Empress v, Umshadbaksh, 3 Bom. 178.) 

So great is the respect paid by the law to parental rights, that it will 
compel a girl to return to her father’s roof, even against her own con- 
sent, if she is under the age of sixteen, unless there is reason to sup- 
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pos« lhat he wUt not exercise proper parental control. (R «« Howes» 
30 L^M.C. 47; Malitnson a. nfalltnson, L.R. i» F. Sr D, tai,) 
This principle was acted upon in the Supreme Court at Madras by 
Sir C /Rawlins ffn and Sir A, Bitt/esUH, in the case of Culloor Narratn* 
sawmy (Sept. 1858), where they decided that a Hindu youth of the 
age 01 14, who had gone to the Scottish Missionaries, should be given 
up to his father, though he had become a convert to Christianity and 
was most anxious to remain with hts new ptoteclors, A stmilar 
decision was given in the Supreme ('mirt of llornbay m regard to a boy 
of twelve years old (H. r. Nesbitt, Ferry, O, C. 103), and by Sir 
Mordaunt Wdls in C'alciilta, in respect of a lioy, 15 years and a months 
old (i« re Himnauth Hose, 1 Hyde til); and an exactly opfiositt 
decision was given in Bombay by Sir yoatph Arnould, who refused to 
t>e Ixiund by the authority of the deciMon of Sir M. \Vell$. 1 he deci* 
sion of his own Court and of tlic Madras Supreme ( 0111 1 do not appear 
to have br^en brought to his notice. {In re WiIKh), gth May 1865.) 
In the Bombay case the Ixiy uas 15 jeais and 7 months old. 

The High Court of Calcutta interprets the explanation of the wordsi 

l.ivv fu! guardian,” under s. .V»l , as inteiuled to relieve the prosecution 
from proving a guardiansfnp in its stmt It'gal ac.( eptalion. Wlicicthc 
mother of an illegitimate child made over the child upon her death- 
bed to a friend, who look and tetamed tharge of it, the (aiurt held 
that tlie mother of an illegitimate rlu!<< was its proper and natural 
guaidian during the period of nuiliiie, and that a pet son entrusted 
by her with ific child undei the alx vc cncumst.itu es was a person 
lawfully entrusted with its care undei ih<* above dt finil ton. rbe mother 
in this case a Mr>. Meur), appeals to have been a Kuropcan or Ivast 
Indian. (Kmpresh r. Fcrnantle, <S ( al 971.) But the mother of a 
legitimate child, however tender its yeais, cannot have a right to its 
custody adverse to its father. Accoidingly where a mother removed 
licr daughter from the father's house, for the express purpose of 
marrying her without hi^ consent, and therehv depriving him lor ever 
of her guardianship and custody, it was htld that this amounted to 
a taking out of the keeping of the lawful guardian, and that a convic- 
tion for kidnapping in <ler s. 363 was correct. (Kmpress v. Fran- 
krishna Surma, 8 C al ’ In this case the p.oiies were Hindus, 
Of course the law' w ould be exactly ibc same if ificy were Kuropcan. 
(R, V. Greenhill, 4 Ad. and Kll. 624.) 

By Muhammedan law^ the mother is entitled, even as against the 
father, to the custody of her sons up to 7 years, and of her Jaughtersp 
according to the Soonee school of law up to puberty, but according 
to the Shiah school only until 7 jears. (Alac. M.L. 267-269 ; Tayheb 
Ally, *« re, 2 Hyde, 63 ; Rai Begum v. Heza Hossein, 2 Suth. 76 ; 
Hamid Ali v, Imtiazan, 2 All. 72.) She is aUo the natural guardian 
of her own illegittmate children, (Lai Das v. Nekanjo, 4 Cab 374) 
irrespective of religion. 

362. Whoever by force compels, or by any 

deceitful means induces, any person to 
Abdaetion. go from any place, is said to abduct 

that person. 
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363 Whoever kidnaps any person from British 

India or from lawful guardianship, 
kifnappulg*’''^ sliall be punished with imprisonment 

of either description for a term Avhich 
may extend to seven years, and shall also be liable 
to fine. 

Commentary- 


This offence continues, nnd may therefore be abetted, so long as 
the process of taking the minor out of the keeping of his lawful 
guardian continues. (R. Samia Kaundan, i Mad. 173; S.C. Weir, 
82 [132].) 

'I'hc fact that a bctrotlial, not amounting to a mariiage or transfer 
of guardianship, lias taken place between the accused and the girl, is 
no answer to the charge, though it niiglit diminish the heinousness 
of the offence. (R. v. Ciooroodoss, 4 Suth. Cr. 7; S.C. 5 R.J. & P. 

M9) 

A subject of an Independent State is amenable to the British 
Courts for the oficncc of kidnapping from British India, though, if 
tlic person so kidnapped were murderd beyond our territories, there 
would be no jui isditiion m respect of the homicide. (R. v. Dhurmo- 
natain, i Suth. Cr. 39.) 


The offence of kidnapping may be compounded. See note to 
s. 215, autf pp. t<)2, 193. 


364. Whoever kidnaps, or abducts, any person 

Kidnapping or person may be mur- 

Rbaueting, in or- derccl, Or iiiav be so disposed of as to 

der U> inurUor. 1 a*i ei* i 1 

be put m danger of being murdered, 
shall bo punished with transportation for life, or 
rigorous imprisonment fora term which may extend 
to ten years, and shall also bo liable to fine. 


Illustrations. 

(fl) A kidnaps Z from British India, intending or knowing it to 
be likely that Z may be sacrificed to an idol. A has committed the 
offence defined in this section. 

A forcibly carries or entices B away from his house in order 
that B may be murdered. A has committed the offence defined in 
ibis section. 


365. Whoever kidnaps, or abducts, any person 
Kidnapping or intent to cause that person to 


nhdnotingwiQiin. be secrctly and wrongfully confined, 
wrongfully to 8uali 06 punisbed With imprisonment 
fo&fiito a perm. either description for a term 
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may extend to seven years, and shall also be liable 
to fine. 

366 - Whoever kidnaps, or abducts, any woman 

with intent that she may bo compelled, 
or knowing it to be likely that she 
will be compelled, to marry any person 
against her will, or in order that she 
may bo forced or seduced (o illicit intercourse, or 
knowing it to be likely that she will be forced or 
seduced to illicit intercourse, shall be punished with 
imprisonment of either description for a term which 
may extend to ten years, and shall also bo liable to 
fine. 

Commentary- 

Section 366 seem*; to Apply to cases where, at the lime of the 
abduction, the woman has no intention ot man lage or illicit inter- 
course. but it is contemplated that licr marnage, or illicit intercourse 
with her, will be accomplislied by force, or seduction, brought to 
bear upon hei nfierwaids. Seition 498 embraces all cases where 
the object of the faking, or enticing, is that the wife may have illicit 
intercourse with some other peison, even though, as generally bap- 
ens, she is rnjiic aware of the puiposc for which she is quitting her 
usband, and is an assenting party to it. I herefore, where a pro- 
curess induced a inarm'd wom.an of 20 to leave her husband, and 
the facts showed that ‘‘she had made her deliberate choice, and was 
determined of her own free will to leave her husband, and become a 
prostiUitc in Calcutta,” the Bengal High Court held that no convic- 
tion could be maintained under s. ; but that there was quite 
sufficient evidence to coiivict the prisoner of enticing under s, 498, 
“ for whatever the wife's secret inclinations were, she would have 
had no opportunity of carrying them out had not the prisoner inter- 
fered,” (K, V, Snmotec Puddee, t Suih, Cr. 45; S.C. 4, H.J. Sc P. 
itg) 

A conviction both under Section 363 & Section 366 is bad. {R*v» 
Isrec, 7 Suih. Cr. 56,) 

367 Whoever kidnaps, or abducts, any person in 

order that such person may be sub* 

Ki^pping or jected, or may be so disposed of as to 
“emm be put in danger of being subjected, 
to grievous hurt, or slavery, or to the 
unnatural lusts of any person, or know- 
ing it to be likely that such person will be so sub. 
jected or disposed of, shall be punished with imprison- 


or 
wo- 
inmol boT 
marruige, dre. 
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ment of either description for a term which may 
extend to ten years, and shall be liable to fine. 

Commentaiy. 

Offences under ss. 367-370 & 371 committed by any subject of Her 
Majesty, or of an allied Prince upon the high seas, or in Asia or 
Africa are punishable in India under the Slave Trade Act, 39 & 40 
Viet., c. 46, s. I. 

368. Whoever, knowing that any person has 

being kidnapped or has been abducted, 
wrongfully conceals or keeps such per- 
in coiifiDomoMt a gQjj confinement, shall he punished 

m the same manner as it he had kid- 
napped or abducted such person, with the same 
intention or knowledge, or for tlic same purpose as 
that with or for which he conceals or detains such 
person in confinement. 

Commentary. 

The mere keeping in a man’s house of a girl whom he knows to 
have been kidnapped, is not an odcMice under this section. She must 
be restrained or kept out of view as well. (R. v. Jluirrup, 5 N.W.F^. 
>33 J ^h. Chubbooa, ib.) This section refers to those who assist 

the kidnappers and not to the kidnappers ihcinselvcs. (R. v. Sheikh 
Oozeer, 6 Suih. Cr. 17.) 

369. Whoever kidnaps, or abducts, any child 

under the age of ten years, with the 
ititention of taking dishonestly any 
movcablo property from the person of 
such child, shall be punished with 
imprisonment of either description for 
a term which may extend to seven 
years, and shall also be liable to fine. 

370- Whoever imports, exports, removes, buys, 

sells, or disposes of any person as a 
per. slave, or accepts, receives, or detains 
against his wiU any person as a slave, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to seven years, 
and shall also be liable to fine. 


Bnytiiff or 
posing of 
ton M n tUro. 


from tbejMrton 
•uob child. 
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Commeatarj. 

A difficulty has been thought to arise under this section inasmuch 
as it assumes the possibility of a state of slavery still existing in 
India, notwithstanding what is called the Abolition of Slavery Act V 
of 1843. This is clearly the case as regards some of the offences 
created by the section, though others, such as exporting, removing, 
selling or disposing of a person as a slave might be completed in 
India by a person who sold another into slavery in rurkcy or Arabia. 
In the case of K. v. Mirza Sikunder {3 N.W.l^. H.C. 146) a Hindu 

f irl was kidnapped and sold to a Mohammedan, who made her a 
lusulmani, changed her name, and kept her for four years in menial 
service, giving her food and clothes but no wages, and not allowing 
her to leave the house. He was com icieii under s. 370. The Court 
said : “ It is urged that to constitute a person a slave, not only must 
liberty of action be denied to him, but a right assorted to di*'pose of 
his life, his labour and his properly. It is tiue that a condition c>f 
absolute slavery would be so defined, but slavery is a condition which 
admits of degrees. A poison is treated as a slave if another asserts 
an absolute right to restiain his personal lib(*rty. and to dispose of his 
iaboui against his will, unless that nghl is conferred by law as in the 
case of a parent, or guardian, or a jailor.” 

In a later case (Empress r. Ramkuar, 2 All. 723) a person was 
convicted under this section for lia\ ing sold a young girl to another 
wttli the intent that lie sliould marry her, the other receiving her with 
that intent. 1 he conviction was leveiscd by tlie High Court. It was 
obvious that if the intention of both parties had been earned out the 
girl wouUl have become a wife and not a slave. In the course of the 
case, however, some of the leat ned Judges seemed to think that R. 
V Mirra Sikunder had been wrongly decided, and appeared to 
doubt the possibility of sucli an offence being committed since Act 
V of 1843, It is a curious thing, however, lliat Act V of 1843 really did 
not process to abolish slavery. W hat it did was to “ declare and 
amend the law regarding the condition of slavery,^’ and this it effected 
by picking out various results flowing from that condition, and pro- 
viding that for the futinc ihc C ourts should not recognise or enforce 
them. I nil) the passing of the Penal Code it is difficult to say that 
slavery was illegal. Certainly tiie mere buying, selling, or keeping a 
person as a slave, was not puni'^bablf jDer se, tbougn of course no 
defence could have been offered to an action or indictment for false 
imprisonment. But in any case, the fact that a person cannot be in 
law the slave of another, can be no conceivable reason why that other 
should not be punished for locating him as if he was a slave. In the 
languageof C j., (2 All. p. 727) ** s, 370, therefore, can only be 

understood as directed against attempts to place persons in the 
position of slaves, or to treat them in a way that is inconsistent with 
the idea of the person so treated being free as to his property, services 
or conduct in any respect.'* 

See note to s. 367, ante p, 301. 

371 Whoever habitually imports, exports, re- 
moves, buys, sells, traffics, or deals in 
slaves, shall be punished with traos- 
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portation for life, or with imprisonment of either 
description for a term not exceeding ten years, and 
shall also be liable to fine. 


Sec note to s. 367 ante p. 301. 

372. Whoever sells, lets to hire, or otherwise 

Selling of any disposes of, any minor under the age 
minor for pnrpoeeB of sixtecn years, with intent that such 
ofproititution.ic. yjjfjQj. g}jall be employed, or used, for 

the purpose of prostitution, or for any unlawful and 
immoral purpose, or knowing it to be likely that 
such minor will be employed, or used, for any such 
purpose, shall be punished with imprisonment of 
either description for a term which may extend to 
ten years, and shall also be liable to fine. 


Commentary. 

To constitute an offence under this section, it is not necessary that 
there should have been a disposal equivalent to a transfer of posses- 
sion, or control, over the minor’s peison ; the mere fact of enrolling 
a minor among the dancing girls of a pagoda, whose profession is 
admittedly that of prostitution, constitutes the offence. (R. v. Jaili, 
6 Bom. Fl.C.C.C.'. 61) ; avc. R. Padmavali, 5 Mad. H.C. 415 *, S.C. 
Weir, 83 [147]; acc, R. v. Arunachellam, i Mad. 164; S.C. Weir 
[132].) Where certain persons, falsely representing that a minor 
girl of low caste was a member of a higher caste, induced a member 
of such higher caste to take her in marriage, and to pay money for 
her, in the full belief that such representation was true, it was held 
that no offence had been committed under this, or the following sec- 
tion. (Empress V. Sri L.al, 2 All., 694.) 


373 . Whoever buys, hires, or otherwise obtains 

Buying of nn posse-ssiou of, any minor under the age 
minor forpnrpoMi of sixteen yftars, with intent that such 
of prouUtnuon. jninor shall be employed, or used, for 

the purpose of prostitution or for any unlawful and 
immoral purpose, or knowing it to be likely that 
such minor will be employed or used for any such 
purpose, shall be punished with imprisonment of 
either description for a term which may extend to 
ten years, and shall also be liable to fine. 


These sections were very much considered in the case of R. v. 
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Shaik All. (5 Mad H.C»473;S.C. Weir, 88 [i 4 * 3 *) There, the 
charge was under s. 373, h appeared lhal the prisoner by an offer 
of money induced a girl of the age of ten years to have a single act 
of sexual intercourse with him in an uninhabited house, to which she 
went at his request for the purpose. Both parties were surprised in 
the act, and the man was at once taken into custody. 'I he Judges, 
upon a case referred by Scotland, C.J., were of opinion that the con- 
viction was bad. In the first place, they were all of opinion that the 
prisoner had never obtained possession of the girl within the meaning 
of the section. Scotland, Cj , said, 

** But, to bring aotuid within the ft<wtion, it if, in my opinion, eMfrolWl to sbow 
that po««e»aion of the miuor haa h<^ii obtaiued under a dimituii armngotntfot 
come to between the purtie« that the minor's porfon should be for fi^fne time 
oomplet«iy in the keeping and uiid4fr the oontro] and direction of the piuty 
hsviog the po««#<M»ion, whether rmUMi^ibly for » proj;>er purpoeo or not. Complete 
potfeMion and control of the miuor'f peraou obtained by buying, hiring, or other* 
wife, with the kuowle<lge or intent that, by the effect of nuch poafeaaion or 
control, the miuor fhould or would at U^rwarda be employed or used far either 
of the purpoaes stated, ia what the section wim intended to make punishable as 
a crime. The provision seems to mo to exclude the sup^K>sition that an obtain- 
ing of potaeesiou in the sense in whi<‘h that expressiou is, no doubt, sometime* 
ui^, of merely having sexual couneciiou with a woman, could have l)een in the 
mind of the framers of the section." (Arc. R. t. Mt. Bhutia, 7 2SI.W.P. 295.) 

On a second point there was a difference of opinion. The Chief 
Justice said, " It is not, I think, essential to the offence that the 
buying, hiring, or other obtaining of the possession of the minor 
should be from a third person ; the language of the section is quite 
applicable to an agreement or understanding come to with the minor 
without the intervention of a third person, and the vice against which 
the section is directed is certainly not of any lesser enormity in the 
latter case.’* 

On the other hand, Ilollovaay, J., was of opinion that it must be a 
transaction “ of which other parties are the subjects and the minor is 
the object.” *' This view need afford no encouragement to the 
debauening or seduction of innocent girls without the consent of their 
guardians ; such cases are fully provided for elsewhere, and the fact 
that they are so removes all doubt from my mind as to the construc- 
tion of the present section.” 

On a third point, Holloway, j., said, ” I must guard myself against 
being supposed to think that nothing more is required than minority, 
a contract, and an intent to have sexual connection, to render the 
man who hires punishable under this section. The intention or 
knowledge must be made out, and it may well be, looking at the 
whole scope of the sections, that the previous ones deal with the cor- 
ruption of girls without the consent of their guardians, or of women 
by suppressing their will by force or deceit, and that these deal with 
the case of trafficking in innocence. They are, perhaps, not intended by 
confounding the provinces of law and ethics to make men virtuous by 
Legislative enactment- A minor, not generally unchaste, may still be 
protected by its provisions ; while she, who has been already devoted 
to prostitution, may not be within the protection, because, on any 
reasonable construction of the words, an unchaste act cannot have 
been committed with intent to do that which has already been done« 

39 
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374 Whoever unlawfully compels any person to 

Unlawful com* labour against the will of that person 
pai»ry labour. |jg punished with impHsonment 

of either description for a term which may extend 
to one year, or with fine, or with both. 

Commentary. 

'riie word “ labour** has not been defined, and, therefore, will apply 
either to mental or to bodily labour, though probably the last species 
was principally contemplated by the framers of the Code. The word 
*' unlawfully” applies both to the person compelled and the means 
resorted to. It is not unlawful to compel a child, a scholar, or an 
apprentice to work, even by means of personal chastisement, when of 
a moderate nature (atifa p. 280 ) It is unlawful to compel a servant, 
or a person who is under a contract, to labour by means of personal 
violence, though it would be lawful to do so by moral compulsion, as 
by threats of legal coercion. It would be unlawful to compel a person, 
who was not under an obligation by contract, to do work against his 
will, w'liatever the species of compulsion might be. 1 conceive, how- 
ever, that the compulsion employed must be such as amounts in law 
to duress, and must at least be as great as would vitiate a contract. 
Foi instance, actual violence, or restraint, an illegal arrest, (Duke 
de Cadaval v. Collins, 4 A. 8c F.. 85S,) an unlaw'ful detainer of goods, 
(Wakctield •:>. Newbon, 6 Q. B. 276,) a refusal to perform an act 
whicli the paii^' employing the compulsion was legally bound to do, 
(Tfcheinc v. Gaidener, 25 F.J.O B. 201 ; S.C. 8 E. & B, 161.) Mere 
threats of personal enmity, hosidc influence, withdrawal of favor, and 
the like would not be suflicient. 

Amends cannot be awarded in a charge under this section. (R. 
Phokondu, 5 Suih, Ct. 1.) 

OF nhVK. 

375- A man is said to commit “ rape” who, ex- 
cept in the case hereinafter excepted, 
has sexual intercourse with a woman 
under circiimstances falling under any of the five 
following descriptions : — 

First. —Against her will. 

Secondly . — Without her consent. 

Thirdly . — With her consent, when her consent 
has been obtained by putting ber in fear of death or 
of hurt. 

Fourthly . — With her consent, when the man knows 
that he is not her husband, and that her ponsent is 
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given because she believes that he is another man, 
to whom she is or believes herself to be lawfully 
married. 

Fifthly . — With or without her consent, when she 
is under ten years of age. 

F/jtphiunlwn. — Penetration is sufficient to consti- 
tute the sexual intercourse necessary to the offence 
of rape. 

Exceptioit. — Sexual intercourse by a man with his 
own wife, the wife not being under ten years of age, 
is not rape. 

376 . Whoever commits rape sliall bo punished 

Pni.itbm<.i>t for witli transportation for life, or with 

imprisonment of either description for 
a term which may extend to ten years, and shall 
also be liable to fine. 

* Commentary. 

rpon a second conviction for tins crime the offender is also liable 
to wnipping. (Act VI of 1864, s. 4.) '1 he essence of the offence of 

rape consists in its being committed against, or without, the consent 
of the female. Accordingly; the offence is complete if committed 
when the woman is incapable of giving a consent ; as, for insiance, 
where she is under the influence of stupefying drugs ; or insensible 
from drink ; or, from mental imbecility, is unconscious of the nature 
of the act which is tak.ng place; or if the consent is to a different 
act from that which is ically being done ; as for insiance, when the 
prisoner had connection with a girl, who believed that slie was being 
subjected to a surgical operation for the benefit of her health, that 
belief being caused by hisiraudulent representation. (R Flattery, 
2 Q.B.D 410,) Nor is it any excuse that she consented at first, if 
the act was afterwards committed against her will, or that she con- 
sented after the fact, or from fear of injury, or under circumstances 
which rendered a successful resistance imj>ossiblc. Nor is the mere 
cessation of a genuine resistance a sufficient evidence of consent. 
(R. V. Akbar Kazee, 1 Sulh. Cr. 21.) Nor can it be set up as any 
defence that the woman was a common prostitute, or even that she 
was the concubine of the prisoner, if not legally united to him ; for, 
however vicious her course of life, she is still entitled to the pro> 
tection of the taw, and may try to be virtuous whenever she choom* 
(Arch. 610.) 

In England, it is held that the consent produced by mere animal 
instinct would be sufficient to prevent the act from constituting a 
rape, and that even in the case of an idiot some evidence of want aH 
consent is necessary. (R. v, Fletcher, 21 tJ.M.C 85 ; S.C. Bell, 63 ; 
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R. V. Fletcher, L.R. i, C.C. 39 -) But under the Code it would seem 
to be different, since by s. 90 “a consent is not such a consent as 1$ 
intended by any section of the Code,** if it is given by a person who, 
from unsoundness of mind, is unable to understand the nature at)d 
consequence of that to which she gives consent.*’ (See ante f. 77.) 

The fourth clause of s. 375 is opposed to the decision of all the 
English authorities, who in several cases arrived at the conclusion 
that where a woman actually was a consenting party to the act though 
under the influence of mistake, the essential ingredient in the offence 
was wanting. It is obvious that such an assertion, when put forward 
by a married woman, requires to be scrutinized most suspiciously 
bcfo.'’e it is accepted as true. Where there has been intimacy between 
the prisoner and the female, there will always be strong reason to 
suspect that the charge was set up to obviate the consequences of 
detection. 

In the majority of cases, the only direct evidence of the rape is that 
of the prosecutrix herself. Where this breaks down, or cannot be 
obtained, as where the female from extreme youth, or from some 
incapacity, such as being deaf and dumb, cannot give her testimony, 
and there is no other evidence producible (see R. v. Whitehcao, 
l«R. I, C.C. 33,) there is nothing for it but to acquit. Her evidence 
should always be received, not w'iih distrust, but with caution, remem- 
bering that the charge is one easy to make and hard to refute. 
The first thing necessary to examine in support of her statement is, 
whether there is any indirect evidence that sexual connection took 
place. Upon this point it is most important to have the evidence of 
a medical man as to the state of the parts. In India such evidence 
is often unattainable, but it would certainly be a suspicious circum- 
stance if no female relation were produced to testify to marks or 
injury or the like. The next thing is to see, whether the connection, 
if It took place, was against her will. For this purpose all the sur- 
rounding circumstances should be carefully sifted. The character 
of the prosecutrix, her intimacy with the prisoner, and the amount 
of familiarity which she had formerly permitted him to indulge in ; 
the place in which the act took place, as shewing that she might 
have obtained assistance ; the distance at which other persons were 
passing by ; any screams or cries which were heard, her conduct 
immediately after the outrage, her appearance, and so forth. (Sec 
Arch. 610.) 

Evidence is admissible to show that the pjrosecutrix is a common 
prostitute, or that she has had previous connection with the prisoner^ 
for both of these are material facts bearing directly upon the question 
of consent. But, although the prosecutrix may be asked on cross- 
examination whether she has not had illicit connection wttlM>tKer 
men, her answer is final, and evidence to contradict her is 
sible. It is plain that such evidence would only go to her chalracter. 
The fact that a woman has had voluntary^ though unlawful, inter- 
course with A, is not even primA facie evidence that she would 
submit to the same intercourse with 4 , unless she is shown to make 
a tradeof her person. (R o. Holmes, L.R 1, C.C. 334 ; Ind. Ev. Act 
I of 187a, s, 153,) 

Under the Evidence Act (1 of 1872, s. 8, iUa$,J.) not only the fact 



mj 


UNNATURAL OFFENCES. 


309 


that the prosecutrix made a complaint is admissible in evidence^ but 
the terms of the complaint. This lets tn all those particulars, includ* 
ing the name of the man, which the English law, with its overtender- 
ness to the prisoner, excludes. 

VVe have seen that the badness of a woman’s character is no excuse 
for violating her. It is, however, a very important clement in decid* 
ing whether she was violated, or whether she voluntarily consented 
to the act. Hence, the prisoner may always adduce evidence of her 
notorious want of chastity, or of hei having had lUicil intercourse with 
himself, or with other men ; but it would seem that evidence of such 
particular facts cannot be given, unless the prosecutrix has been 
cross-examined upon the point. Because, in fairness to her, she 
ought to be allowed to deny the accusation if false, or to explain any 
circumstances of suspiciiui. (Arch, 610 ) W'hcre it is necessary to 
acquit the prisoner of lapc, on the ground of consent, he cannot be 
convicted of adultery (l)cendyal v. Bhyrub, I M. Dig. 176, ^ 5*8; 
Government v. Sirdar Shook!, tS ^ 519 ) 

There would he nothing to prevent the judge from altering the 
charge fiom tape into adultery during th<! course of trial (Cr. I . C., 
s. 227), provided the chaige was instituted by or on behalf of the 
w'oman’s husband. {Ihtd. 199 ) 

Although a husband cannot commit a rape upon his own wife, who 
is above 10 years of age, he may be indicted for aiding and abetting 
in a rape committed by others, a very disgusting instance of which 
occurred in the case of Lord Audlcy. (1 St. Tr. 339; S.C. Arch, 235.) 

By the English law, as mentioned in p 67, there is an invincible 
presumption as to the impossibility of a rape being committed by a 
boy under fourteen. Mere, probably, an earlier dale would be fixed; 
and, possibly, the Court might follow some of the American Judges 
in treating physical capacity as a matter capable of proof, and to be 
proved, independently of any arbitrary presumption, (l Bishop, 

M66) 

Where a boy, only ten years old, was convicted by the Futwa of 
rape upon a girl only three years old, the Court of N, A. viewed it as 
an attempt only, and punished it as a misdemeanor with one year's 
imprisonment. (Kurcem v, Meeun, i M. Dig. 176 ^ 5*3-) He may, 
however, be convicted of aiding and abetting in a rape by others, 
(i Russ, no.) » 

Where the offence of rape is incomplete for want of penetration, 
the prisoner may be convicted of an attempt to commit rape (Crim, 
P. C , s. 238,) But in order to warrant such a conviction it is not 
sufficient to show an indecent assault with intent to have illicit con- 
nection, The Court must ** be satished that the conduct of the accused 
indicated a determination to gratify his passions at all events and in 
spite df all resistance.” (Empress v, Shankar, 5 Bom. 403,) 

OF UNNATURAL OFFENCES. 

377' Whoever volantarilj has carnal intercoarse 

f^ainst the order of nature with any 
of* woman, or animal, shall be pun- 
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ished with transportation for life, or with imprison- 
ment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

Explanation . — Penetration is sufiicient to consti- 
tute the carnal intercourse necessary to the offence 
described in the section. 

Commentary. 

Upon a second conviction for this crime, the offender is also liable 
to whipping. (Act VI of 1864, s. 4.) 


CHAPTER XVII. 

OP OFFENCES AGAINST PROPERTY. 

OF THEFT. 

378 . Whoever, intending to take dishonestly any 

Theft moveable property out of the posses- 

* ■ sion of any person without that per- 

son’s consent, moves that property, in order to such 
taking, is said to commit theft. 

Explanation 1. — A thing so long as it is attached 
to the earth, not being moveable property, is not the 
subject of theft; but it becomes capable of being 
tlie subject of theft as soon as it is severed from the 
earth. 

Explanation 2. — A moving, effected by the same 
act which effects the severance, may be a theft. 

Explanation 3. — A person is said to cause a thing 
to move, by removing an obstacle which prevents it 
from moving, or by separating it from any other 
thing, as well as by actually moving it. 

Explanation 4 — A person who by any means 
causes an animal to move is said to move that 
animal, and to move every thing which, in conse- 
quence of the motion so caused, is moved by that 
animal. 
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Explanation 5. — The consent mentioned in the 
definition may be express or implied, and may be 
given either by the person in possession, or by any 
person having for that purpose authority either 
expressed or implied. 

lilusfrattous. 

(a) A cuts down a free on /*s ground, with the intention of dis- 
honestly taking the tree ovit of 7/s possession without Z’s consent. 
Here, as soon as A has severed the tice, in order to such taking, he 
has committed theft. 

(V'’ Mad. H.C. Appx. xxxvi ; S.('. Weir. r>o j 148 ]. (See a case of 
taking salt from a Ooverninent salt pan ) K. e. 1 amma Cihantaya, 

4 Mad. 228 .) 

{b) A puts a bait for dc'gs in h.is pocket, and thus induces Z**4 
dog to follow it. Here, if A's intention be dishonestly to take the 
dog out of y,\ possession without Z’s consent, A has coinmilted theft 
as soon as Z’s dog has begun to follow A. 

(c) A meets a bullock carr)ing a box of treasure. He drives the 
bullock in a different direction, in order that he may dishonestly lake 
the treasure. As soon as the bullock begins to moce, A has commit- 
ted theft of the treasure. 

id) A, being Z’s servant and intrusted by Z with the care of Z's 
plate, dishonestly tuns away with the plate without Z’s consent. A 
has committed theft. 

(c) Z, going on a journey, intrusts his plate to A, llie keeper of a 
w’aiehouse, till Z shall return. A carries (he plate to a gold miilh 
and sells it. Here the plate w'as not in Z’s possession. It could not, 
therefore, be taken out of Z’s possession, and A has not committed 
theft, though he may ri.ivc committed criminal breach of trust. 

(/) A finds a ring belonging fo Z on a table in the house which 
Z occupies. Here the ring is in Z’s possession, and if A dishonestly 
removes it, A commits theft. 

(g) A finds a ring lying on the high road, not in the possession 
of any person. A, by taking it, commits no theft, thougn he may 
commit criminal misappropriation of property, 

(/i) A sees a ring belonging to Z lying on a table in 7,\ house. 
Not venturing to misappropriate the ring immediately for fear of 
search and detection, A hides the ring in a place where it is highly 
improbable that it will ev'cr be founa by Z. with the intention of 
taking the ring from the hiding place and selling it when the loss is 
forgotten. Here A, at the time of first moving the rmg> commits 
theft. 

(i) A delivers his watch to Z, a jeweller, to be regulated. Z car- 
ries it to his shop. A, not owinj^ to the jeweller any debt for which 
the jeweller might lawfully detain the watch as a security, enterii 
the shop openly, takes his watch by force out of Z*s hand and car- 
ries it away. Here A, though he may hatx committed criminal 
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trespass and assault, has not committed theft, inasmuch as what he 
did was not done dishonestly. 

(j) If A owes money to Z for repairing the watch, and if Z retains 
the watch lawfully as a security for the debt, and A takes the watch 
out of Z*s possession with the intention of depriving Z of the property 
as a security for his debt, he commits theft inasmuch as he lakes it 
dishonestly. 

(k) Again, if A having pawned his watch to Z takes it out of Z’s 
possession without Z*s consent, not having paid what he borrowed 
on the watch, he commits theft, though the watch is his own pro- 
perty, inasmuch as he takes it dishonestly. 

(/) A takes an article belonging to Z out of Z*s possession, with- 
out Z’s consent, with the intention of keeping it until he obtains 
money from Z as a reward for its restoration. Here A takes dis- 
honestly; A has, therefore, committed theft. 

(m) A, being on friendly terms with Z, goes into Z’s library in Z’s 
absence and lakes away a book without Z’s express consent, for the 
purpose merely of reading it, and with the intention of returning it. 
Here, it is probable that A may have conceived that he had Z’s 
implied consent to use Z’s book. If this was A’s impression, A has 
not committed theft. 

in) A asks charity from Z’s wife. She gives A money, food, and 
clothes, which A knows to belong to Z her husband. Here, it is 
probable that A may conceive that Z’s wife is authorized to give 
away alms. If this was A’s impression, A has not committed 
theft. 

(See R. V. Avery, 28 L.J.M.C* 185; S.C. Bell, 150.) 

(0) A is the paramour of Z’s wife. She gives A valuable property, 
which A knows to belong to her husband Z, and to be such property 
as she has not authority from Z to give. If A takes the property 
dishonestly, he commits theft. 

(p) A, in good faith, believing property belonging to Z to be A's 
own property, takes that property out of B’s possession. Here, as A 
does not take dishonestly, he does not commit theft. 

(See R. V. Berry, 28 L.J.M.C* 70; S.C. Bell, 95,) 

379. Whoever commits theft shall be punished 

with imprisonment of either descrip* 
tion for a term which may extend to 
three years, or with fine, or with both. 


Upon a first conviction for any offence under ss. 378, 380, 381, or 
382, the criminal is liable to whipping in lieu of the punishment pro- 
vided by the Penal Code. Upon a second conviction he is liable to 
whipping in addition to that punishment. (Act VI of 1864, ss. 2,3.) 

The crime of theft is, with two exceptions, composed of the same 
ingredients as that known to English law under the term larceny. 
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This will be seen by comparing the deftnition in the text with that 

Q uoted in Russell from East*s Pleas of the Crown, where larceny is 
ehned to be 

“ The wrooirfal tahina snd ourying away any jw»iiien of the mere _ 
irood* of another from any place, with a feioniout intention to ponrert them to 
hif (the taker^e) own nee, and make them hie own properly, without the eon* 
aent of the owner/' (2 Kuea. ) 

The first point of difference between the two definitions is, (hat the 
Code makes everything the object of (belt which is moveable, i e., 
capable of being severed from its place. 'I he English law, however, 
excluded from larceny all matters 

Which tafour of tha reality, and aro, at the time they are ]Mrt of 

freehold ; whether they be rd the mtl>fltauce« of ihe laud, hn lead, or 
minemif ; or of the produce of the lAiid, as trei.»#, c.>r». or other timtw ; 

or tbingM afhKod to the land, ae buildji)|,t*t nnd articio^ Kuch »¥■ load, itc , Muiu’XtHl 
to buiidiuge. The severance aud taking of things of this deitet ipt lun via»^ at 
common law, only a trespass/' (2 Huss. 2 

But inasmuch as the essence of the offence consists in tlie taking 
out of possession, the thing stolen must be something capable o( 
being in possession. Therefore, wild birds or aniin.iK ;ue lud objects 
of ifielt ; tliough, of course, it is diffeienl whcie the biiils or annuals 
are dornestu aied or confined. It would be Ibelt to steal a tiger from 
a Zoological garden. It would not be tfiefi to carry it away from a 
jungle. (2 Russ. 278*282; R. v. rownly, L.R. i, </C/ .V 5 ) I he 
rule that wild animals are not the subject of theft depeiuls upon the 
idea that lliey cannot be in the possession of any one. Fiat this, of 
course, may be negatived, as in the case of birds in an aviary, deer 
in a park, or animals too young to escape from control, (R. v. 
Shicklc, L.R. I, C.C. 158.) 

The second point of difference is, that it is no longer necessary to 
show "an intention to appropriate the chattel and exercise an entire 
dominion over it.” {Per Lord Campbell, C.J.. R. v. Trcbilcock, 27 
L.J.M,C. 103; S.C.D. & B. 458.) It is sufficient to show an inten- 
tion to lake dishonestly the property out of any person’s possession 
without his consent, and that it was moved for that purpose. If the 
dishonest intention, the absence of consent, and the moving are estab* 
lished, the offence will be complete, however temporary may have 
been the proposed retention. 

Nor is It necessary to show that the taking w'as against the person’s 
consent. It is sufficient if it was without his consent, which is a very 
different thing. (R. tr. Fletcher, a8 L.J.M.C. 85; S.C. Bell, 63.) if 
however, knowing that a theft of his property is contemplated, he con- 
sents to his servant aiding the thief in carrying it out, in order to 
secure the detection of the Utter, no ofifence at all is committed, as 
the* removal is by his own consent. (Empress v. Troylukho, 4 
Cal. 3(S6.) 

But the possession of the owner, or holder, of the property must 
continue. Therefore, where the owner of a bullock buried its car. 
case, and the prisoners dug it up, it was held that there could be no 
conviction for tWt, as the owner had given up all property in, and 
possession of, the su^ect of the allied theft. (4 Mad. H.C. Appx. 
; S.C. Wesr, 91 [ 149 ]*) Where the thing taken is utterly witimt 
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value an acquittal under s. 95 would be supported. (R. v. Kasyabin 
5 Bom. H.C.C.C. 35.) 

The removal must be done “ dishonestly,” which is defined by s. 24 
as involving “ intention of causing wrongful gain to one person, or 
wrongful loss to another person.” Therefore, it is no theft where 
the articles are taken by mistake, or under a bond fide claim of right 
to possess them, however erroneous that claim may be, or with a 
bond fide belief that the owner’s implied consent was given. (3 Sav. 
374, s. 378, Ulus, 1. w. p,) 

But the mere fact that the prisoner had, or claimed to have, some 
rights in the property would not be a sufficient excuse. “ If the 
property was in the possession of the prosecutor in such a way that 
ne had a light to hold it against the prisoner, that is, that the 
prisoner could not get it without the consent of the prosecutor, then 
It would be theft, if the prisoner dishonestly possessed himself of it 
with the intention of appropriating it,” {per Scotland^ C. J., R. v. 
Arnmoyec, 4th Madras Sessions, 1862.) Still less would it be any 
defence that the accused had a claim for the price of an article which 
had subsequently been sold to a third person, and had passed into 
that person’s possession. (K. ?>. Cliellen, Scotland^ C.J., 4th Madras 
Sessions, i8()2.) Or, that he took the property in satisfaction of a debt 
due to liimself. ( H. v. Preonalh, 5 Suth. Ci . OS ; S.C. 1 Wym. Cr. 60.) 

There can, of course, be no conviction wheie the circumstances 
shew that there was no dishonest intention within the meaning of the 
I’cnal Code. This was tlie case in one instance where the Court of 
F.U. acquitted the piisoner, Mr. Strange saying, 


“ The priionor npp^arw t^) have mot tho prosocutrii, when the latter wa« 
incupucitut^Hl by intui;ica.tiou, an«i to bavo eerured her cloth by placing it under 
the care of tho tiv»t witive»8. There in no cvidonce that he removed the cloth 
from tho i>roiiecutrix fclonioiiply, nor tliut he Imd any design of appropriating 
it to himnelf. I ciuiimt, tljorofure, see that any robbery has been committed.” 
(Mad. F. U. 1C8 of 1858.) 


So, where a servant found fishermen poaching on his master’s 
premises and seized their nets, which lie refused to give up without 
his employer’s orders, the Bengal High Court held that a conviction 
for theft must be quashed, as it was clear that the prisoner was 
acting bond fide in the interests of his master without any dishonest 
intention. (K. v Nobin Chunder, 6 Suih. Cr. 79; S.C. 2 Wym. Cr. 
59.) In this case it is plain that the servant’s act was illegal, and 
injurious to the fishermen ; therefore it caused them wrongful loss. 
If he knew this he must be taken to have intended it, and the fact 
that his primary intention was to serve his employers would not 
alter the case. No doubt, however, the High Court proceeded on 
the ground that he bond fide believed that he was acting rightly 
in detaining the nets. W’here the prisoner’s state of mincTmustbe 
found as a fact, and that state of mind is honest, though the honesty 
arises from ignorance of law, the rule that ignorance of law is no 
excuse does not apply. 'The ignorance does not operate to excuse 
the crime, but to snow that one of the essential ingredients in the 
crime was wanting. (See p 61.) The Madras High Court set 
aside a conviction lor theft, where the act charged consisted in catch- 
ing fish in a creek, the right to fish in which had been leased ovd by 
Uovernmcnl ( R. Revu Polbadu, 5 Mad, 390) 1 suppose this deci- 
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sion rested upon a finding that the act complained o( was a mete 
civil trespass, and was not done with « icaudulent mlent to take 
what was known to be the pioperiy of another; or else upon 4he 
ground that the nature of the creek was such that the fish found fn u 
did not become the property of the lessee until they were caug^ by 
him. Fi-sh in a state of confinement are of course as tinich pro^rly. 
and therefore the subject of theft, as any thing else. 

Where the dishonest intention is established, it makes nr> difference 
in the prisoner's guilt that the act was nt>t intended to procure any 
personal t)encfit to himself, No one can justify a theft on the Robin 
Hood principle of taking from the ncii to give tv) ()>c pcmi. In one 
case a man was indicted for horse stealing, whereupon his companion 
broke into the prosecutor’s stalile, took out another horse, drove it 
into a coal pit and so killed it, with the* \iew of suggesting tfuat a 
similar accident had happenetl t(» the first hoi^c, lit' was fouiid 
guilty of stealing, though he had never intiuidi d lo make any c»lhci 
use of the animal {*» Rus^ ^os ) Ami. so, it held in ncngal, 
where the prisoner l(x»k th<“ pi<»seiutorN hullov.ks against his will, 
and distributed them among tiie tiedilois of the latter (R. t‘. 
Madarce, 3 Suih. Ci. j ; S ( . 4 K.) u T. 41; ) 

It is not necessary to show' that thr* person out of whose possession 
the property was taken was its owtu r it tlx* taking is itself dishonest, 
i.e., w'ill cause wiongful gam t<) the taker, or wtongful loss to the 
loser. (See illus. aufc p. 31 2. Ihil the mutual position of the 
parties may be such that there (an he no dishonesty in the taking by 
one from the other without consent asked or given. Hence, if a wife 
carry away and convert to her own use the goods of her husfiand, 
this, according to Knglish law, was no larceny, for husband and wife 
are one person. (2 Russ. 240, I he law is now alteied by the married 
w'omen's Property Act, 45 and 46 Vict. c. 78, ss. 12, 16.) Still less of 
course, if the property im fwa own, as the paraphernalia of an Itr.glish 
wife, or the stridhanum of a Hindu wife (R. v. Naiha Kalyan, 8 
Bom, H.C.C.C. II.) And the .*«amc doctrine has been laid down by 
the Madras High Court, {Rulings of 1864 on s. and of 1865 on 
s. 176.) And, so, Si'otlanJ, C.J , directed the jury that a count which 
charged a prisoner as i receiver could not be sustained, inasmuch as 
the prosecutor's wafe was the person from whom Uie goods had been 
received, (R. v. Venkata Reddy, 4ih Madras Sessions, 1H64; R. v. 
Kenny, 2 Q.B.D. 307.) See, too, illustration io) ante p. 312, where the 
paramour A, and not the wife, is treated as the thief. 

On the other hand, it has been laid down in Bombay that a 
Mahometan wife may be convicted of stealing from her husoand, as 
there does not exist the same identity of interest between husband 
and wife under MahomeUin as under English law. (H. v. Khalabat, 
6 Bom. H.C.C.C. 9.) And in a Madras case where two persons were 
indicted, the one for adultery with and enticing away the wife of the 
prosecutor and theft of his property, and the other for abetting the 
enticing and theft, and it appeared that the wife by means of lalse 
keys supplied to her by the second prisoner got possession of the 
prosecutor’s jewels and handed them over to the prisoner, but the 
adiilery was negatived, the High Court held that it was still open 
to the jury to say that the prisoner dishonestly took part in ihe 
removal the husband’s property. In fact, the doctrine of the 
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English law appears to have arisen from raising a presumption 
of fact into a presumption of law. The property of an English 
husband is by no means the property of his wife. But the relation- 
ship between them is such that in the vast majority of cases the wife 
is allowed the use of her husband^s property, and is even allowed, or 
may imagine herself or be imagined by others to be allowed, to deal 
with it to the extent of disposing of it. In all cases where she 
imagined she was so authorized, of course there could be no theft. 
Nor could there be anything criminal in helping her to remove pro- 
perty which the person so helping believed she was at liberty to deal 
with. But there can be no reason why this presumption should not 
be negatived, either as regards the wire herself or those who join in 
her acts. 'I'he English law, even before the recent statute, considered 
that as regards third parties it is negatived where the person acting 
w'ith the wife is her paramour. (K. v. Mutters, 34 L.J.M.C. 54; S.C. 
L. ik C. obvious that there are numerous other facts 

which might just as conclusively show that the person knew that the 
wife was acting in fraud of her husband. 

On much the same principle as that of the English law it has been 
held that a Hindu husband cannot be convicted of robbing his wife, 
the wife, according to Hindu law, being completely under the control 
of her husband. (K. v. Ootumram, 3 M. big. 129, s. 185.) But I 
doubt whether this argument would apply in favour of a Hindu 
husband who dishonestly took his wife’s slridhana, over which she 
has absolute control (i Jstra. H.L. 27, 28; Ramasami v. Virasami, 3 
Mad. H.C. 272) i or in favour of a Mahometan husband, who gets no 
riglit over his wife’s property by marriage. (MacNaghten’s M.L. 
354.) Such property is not in the possession of the wife, on account 
of the husband, so as to make her possession be his possession, 
within the meaning of s. 27. 

Nor can a man be turned into a thief for regaining possession of 
his own piopcrty, held by one who has no right to it ; nor can a joint 
tenant, as, for instance, the member of a Hindu undivided family, be 
indicted for a theft of the family goods, since he has just as good a 
right to them as any one else. (2 Russ. 239. See Jacobs v. Seward, 
L.R. 4, C.f^. 328.) But, even in the case of an unchvided member, it 
would be theft if he took the goods for the fraudulent purpose of 
getting any dishonest advantage for himself. For instance, if he 
secreted any pait of the family property for the purpose of appropri- 
ating it for his owm exclusive benefit; or if, when a division w'as in 
progress, he look possession of any articles without the knowledge 
of the other co-parceners, for the purpose of securing to himself 
an extra share, (R. -e. Chockanathen, 3rd Madras Sessions, 1864, 
BittUston, J.) And so it would be when the holder of the go<^s had 
some interest in them, which authorized him to retain them against 
the owner, if I pawn my watch it would be theft to take it away 
from the pawnbroker’s shop without repaying the loan, (lllus. Jk, antt 
p. 31a.) And, similarly, if the effect of the taking were to charge 
the holder with its price, as when a member of a benefit society 
entered the room of a person with whom a box containing the f^dis 
of the society was deposited and took and carried it away, thiMras 
held to be larceny, the bailee being answerable to the society for the 
funds, (a Russ, 241,) And a man might even be convicted of stealing 
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his own money from his, own servant, if the servant, being i^orant 
of the manner in which the money was abstracted, would nave to 
make it good. (R. v. Webster. 31 L.J.M.C* 17; S C L, & C, 77 ; R. 
V. Burgess, 32 L.J.M.C. 185; S.CL. ik C. 299.) There can be no 
doubt that a member of a joint family' may commit theft by stealing 
the separate property of one of his co-parceners, (Empress o. Si ta- 
ram, 3 All. 181.) 

Savigny suggest a curious question, ?>!>., whether a person who is 
ignorant that a piece of property is his own, and who, intendin K to 
steal it, takes it fiom a third person who has himself no right to it 
and perhaps has stolen it, can be convicted of theft. He decides thq 
question in the negative. ** I'he owner, who in this manner carric*^ 
away his own properly, has the intention of committing a theft but 
m fact commits none, for there is wanting one of the essential con- 
ditions of llicft. Vie , a violation of the nglu of another. 'I*hc intend- 
ing thief IS protected, not by his mistake, but by the absence of the 
corpus dcltcii."^ (3 .Sav. 412 ) Probably the same decision would be 
given if the p.arly were indicted under the Penal Code, though, 
undoubtedly, all the requirements of s. 37H would be literally com- 
plied with in the case supposed. Actual injury to a right is not 
required, if there is a dishonest intention to injure one. 

In the vast majority of cases where a theft is charged, llie property 
has been taken from the owner ctandeslinely, and without his con- 
sent. Sometimes, however, it Irappens that the possession of the 
artiHe has been voluntarily resigned by the proprietor, and the very 
difficult question then arises, whether the person, to whom it has 
been so resigned, will become a thief in consequence of any subse- 
quent dealing with it ? It is evident how important this question is, 
since any mistake \ipon the subject might result in an indictment 
against a person who lost a borrowed book, and then denied all 
knowledge of the loan; or who bought goods, and then icfuscd 
cither to pay for, or return them. 

A solution of all such doubts w'ill generally be obtained by remem- 
bering, that the essence of theft consists in its being a dishonest, or 
criminal, taking from the possession of the owner without his con- 
sent. Consequently, if the taking is not criminal, when the pos- 
session is changed, there is no theft, d he cases, then, will resolve 
themselves into four classes, one of which is certainly theft, two of 
which are not theft, while as to the third it seems uncertain whether 
It does, or does not, come under the dchmlion. 

1. By s. 27. property is said to be in a personas possession when 
it is in tnc possession of his whfe, clerk, or servant, even though the 
clerk or servant be only employed temporarily, or on a particular 
occasion. 

For instance, if 1 entrust my horse to my coachman, or plate and 
wine to my butler, my possession of them is never altered. I merely 
hold them by another hand. Instead of shutting them up in a stable 
or room, 1 put a human lock and key over them, but my right is 
never affected. Consequently, if my servant sells my horse, drinks 
my wine, or pawns my plate, this is theft, because he takes them 
directly out of my possession, criminally and without my leave. And 
so it has been hdd in numbm of cases where servants approprialed 
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money, goods, cheques, bills of exchange, See,, which have been given 
to them by their master for use or custody. (Arch. 293.) On the 
same principle, goods which are the property of the master are in his 
possession so long as they are in the possession of the servant who 
IS entrusted with them. A dishonest and fraudulent removal of the 
goods from his possession would be theft, even if it was with his 
consent, provided it was known to the person removing them 
that his consent was itself fraudulent and unauthorized. (R. v, 
Hanmanta, i Bom. 610.) 

And where the servant was entrusted with the property by his 
master, though he obtained it by false pretences, it was still held 
that his possession was the possession of the master. Therefore, 
where a servant, whose duty it was at the end of every day to obtain 
from his employer’s casluer the money necessary to pay certain 
charges, falsely represented to the cashier, that a larger sum was due 
and appropriated the difference, this was held to be larceny. (R. 
V, Cooke, L.R. i. C.C. 295.) And, so, I conceive it would be under 
the Penal Code, if the money so obtained was his master’s. But it 
would be different if the money belonged to the third person, and 
was obtained from him by a false representation that the master was 
entitled lo it, since the possession of a person’s clerk or servant 
must be a possession “ on account of that person.” (s. 27.) 

The case is exactly the same where one gives the mere manual 
possession of goods lo another, hut in such a way as not to part with 
one’s dominion over them. For instance, the hotel keeper, wno allows 
his guest to use his furniture or spoons, gives him no other right 
over them, and of course it would be just as much theft to take the 
plate out of a hotel as to carry it away from a friend’s house. (2 Russ. 
134 ; R. V, Thompson, 32 L.J.M.C. 35 ; S.C. L. & C. 225.) 

' 1 ‘hc Scotch law went even further, for it held that 

” If goodt are delivered to a stranger, or carrier, for a special and particular 
purpose, independent of any transfer of property, as to be conveyed to a parti- 
cular place, or subjected to a partionlar operation, the abstraction of them by 
the person entrust^ is theft” (Alison, Cr. L. 252.) 

Under the present Code such offences would be punishable as 
breaches of trust under s. 405. And so I conceive it would be even 
in the case of a clerk or servant, where the master never had any 
possession of the property except through the means of his servant. 
For instance, if a bill collector were to apply to his own use money 
which he had received on account of his master, this would certainly 
be a breach of trust under s. 408, and should, 1 think, be charged as 
such, and not as a theft under s. 381. * 

If the clerk, or servant, is authorized to dispose of his mastei^s 
property and does so, but applies the proceeds to his own use, he 
cannot be indicted lor theft of the goods, for the removal of them out 
of his master’s possession was not wron^ul ; but he will be liable for 
the misappropnation of the money, under s, 403. (R. v, Betts, 28 
L.J.M.C. 69 ; S.C. Bell, 90.) 

2. Again, the owner may not only give up the possession of his 
goods, but also intend to part with all right and dominion over them 
in the event of a particular condition being complied with, but in no 
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other event. Now, if a person, intending^ from the first to trick the 
owner out of his property, were to gel possession of it without com- 
plying with the condition, this, under the English law, is theft’ 
(2 Russ. 156; R. V. McKale, L.R. i,C.C. 125.) For instance, wlicre 
a party presented himself at a Post Office and asked for a watch 
which was there, falsely representing himself to be the person to 
whom it was addressed and so obtained it, this was held to be larceny, 
because the Post Office Clerk intended to give it up to no one but the 
rightful owner. (R. e. Kay, 25 L J.M.C. 149; S.C i>. h B. 231.) And 
the same rule applied where the possession was olitained by a trick 
from a servant, who was only entrusted with thegixHis for a special 
purpose, and not authori/eJ to part with them for any other purpose, 
(R. V, Prince, I..R. 1, C.C. I5<i.) So where .a depositor in a Saving** 
Bank pre“>eiuecl a w.irrant lot ioa which he was entitled to draw, 
and the clerk, referring by mistake tc) a wrong letter of advice, 
handed him lor 6d., which lie eiUeicd in the pnsoner’s deposit 
book, and the prisoner took away the money ; it being found by the 
juiy that at the moment of taking it up he had an aftimuf /ufandit 
It was held by eleven again-'l liuee judges ih.il he was guilty of 
larceny. (R. e. Middleton, 2 Ihui. 38 ) 

A different case (lorn the above is that of wlial may be teimcd a 
physical conscrit, with a real and understood dissent. 1 he following 
IS an instance. I'he defendant acted .is auctioneer at a mock auction, 
and knocked down a piece of cloth to a woman whom he knew had 
not bid foi it, and refused to allow hei to leave the room unless she 
paid for it. She did so, and he was held to be rightly convicted 
of larceny, since, even if the force used did not make the offence be 
that of robbery, the defendant got the money from her fraudulently 
and against her will. (R. t'. NlcCirath, b.K. i, C.C. 205; K. v. 
Lovell, 8 y.B D. 185.) 

But it is very doubtful whether such cases could be dealt v. ilh as 
thefts under the Penal Code. 1 he Knglish haw reejuires the owner’s 
consent to the change of property in the goods (R. v. McKalc, L.R. 
I, C C. I2y,) and that consent may be absent though he assents to 
the manual possession by .'snoiher. But the f’cnal CcxJe seems merely 
to inquire, whether tli* removal, if fraudulent, has been without the 
owner’s consent. Lhcrc certainly has in the above cases been a con- 
sent by the owner to the icmovai, though brought about by fraudu- 
lent means. At most, the crime is a constructive theft, and the 
object of the Ccxlc is to get rid of constructive offences, Every 
insUance of the sort would be indictable under s. 420 as cheating. 
Until, therefore, an authoritative decision has been given, it would be 
well always to join a count under that section. 

3. Where a party ha.s obtained the possession of any chattel bond 
fidt and without fraud, and ts not a servant of the original ov/ner, no 
subsequent appropriation of the article, or malpractices in reference 
to it, can make him guilty of theft. And this by virtue of its defini- 
tion ; because the taking, the change of possession, was not originally 
criminal. Hence, where goods are delivered to a man upon trust, or 
taken by him with the owmer’s consent, he is not guilty of theft by 
afterwards cons’crting them to his own use. W’hcre the defendant 
saved some of the prosecutor’s goods from a fire which liappened in 
his house, and took them home to her own lodgings, but the next 
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morning she concealed them and denied having them in her posses- 
sion, the jury finding that she took them originally merely from a 
desire of saving them for and returning them to the prosecutor, and 
that she had no evil intention till afterwards, the Judges held that 
it was a mere breach of trust and not felony. (Leigh’s case. East * 
P.C. 694.) 

Cases of this sort, however, will always be indictable either under 
s. 403 or 305. 

4. The last class of cases arises out of the principle ** that if the 
owner part with the property, that is, the right of dominion over the 
thing taken, as well as the possession, there can be no theft in the 
taking, however fraudulent the means by which such delivery was 
procured.” (2 Russ. 143.) Where goods are sold upon credit, the 
purchaser cannot be indicted for theft, though the goods are never 
paid for, and thougli in fact he never intended to pay for them. So, 
where the defendant bought a horse at a fair of the prosecutor, to 
whom he was known, and having mounted the horse, said to the 
prosecutor that he would return immediately and pay him, to which 
the prosecutor answered “ very well,’* and the prisoner rode the horse 
away, and never returned, this was held to be no theft, because the 
property as well as the possession was parted with. And this rule 
holds good where the possession and property is obtained from a 
servant, such as the cashier of a bank, who has a general authority 
to conduct liis employer’s business and to part with his property. 
(R, V. Prince, L.R. i, CC. 150.) 

Such cases will now be indictable under s. 420 as cheating. 

Further, the crime of theft will not be complete without a moving 
of the article. I'hc principle of this rule is very obvious, viz.^ that a 
mere intention to commit a crime does not constitute the crime, and 
as tlic essence of theft consists in an unlawful taking away, it must 
be show'll that something was done towards carrying out that offence. 

It is not necessary to prove that the goods w'cre removed out of their 
owner’s reach. Any removal from the spot in which they are, how- 
ever small, will be sufficient, provided the party accused have, for an 
instant at least, the entire and absolute possession of ‘them. For in- 
stance, the offence was held to be complete in cases where the prisoner 
had taken goods out of a chest and laid them on the floor, but was 
surprised before he could escape with them. And, so, where he had 
removed a cask from one end of a waggon to the other, (2 Russ. 125.) 
And in the case of a Post Office letter carrier, the taking of a letter out 
of the bag in which letters were carried during delivery and placing 
it in his own pocket was held to be sufficient, the Jury having found 
that he put the letter in his pocket intending to steal it. (R. v. 
Poynton, 3a LJ.M.C. 29; S.C.L & C. 247.) But the contrary was 
held where the properly was merely altered in position, without any 
attempt at removal — as, where the defendant merely set a package 
on end, in the place where it lay, for the purpose of cutting open the 
side of it to get out the contents, and was detected before be had 
accomplished his purpose, (a Russ. 135.) Under English law even 
an actual removal is not sufficient, if the prisoner has never had the 
article in his power 5 as, for instance, where he attempted to carry 
it off, but was unable on account ol its being chained to the counter. 
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{Ibid, laS.) But the words of s 378 seem wide enough to lake in even 
such a case. 

Lastly, it may be remarked that, in many cases, the only evidence 
of a theft arises from the fact of the stolen property being found in 
the prisoner's possession. Upon this point, the following quotations 
cited in Norton on Evidence (325, 320, 4ih ed.) deserve attention : — 

** It maj Im laid down geii^rslly, that wheri»»»»r tin# propi’nty of ono man 
has b««D taken from him withont hi* knowledge, or con»ent, » found upoii 
another, it i« incumitent on that other t<* |m»ve bow became by it ; otherwuM, 
the preauutption i* that he obtained it feloniously. Thi*, like etery t»ther pro- 
•umptioD, t« attengtheued, weakened, or rebutted, by concomitant circum* 
■tancea, Kk* nutnerou* in the nature <»f the thing to Im detjtiUnl It will ha 
•ufficient to allude to some of the tinnit prominent, auch oa the length of time 
which ha« elapaed betwwu the Ion* of the property and the tinding it again j 
either a* it mny farniah or lea* doubt of the identity of it ; or «• it may 

have changed band*, ftener in the meiititinie , or«*it tmiv increane thedifRcully 
to the priaoner of aci ounting fur how he came l>y jt, in nil which conatderattons 
that of the nature of the piop^Tty tnu*it g^oierully mingled So th« proba» 
biiity of the pii»<iner*» ha\tng l>et^n ncrfir the ipot fmn whence the projMBrty waa 
•apposed to l>e Uikeu at the tum*. aa well hi« eomJo ’t dntuig the whole Irani- 
action, b'th before and after the diacitvcry, sire materiil ingredient* in th« 
inreatigati,in. Huttbe i>areciicnin*tHm*e.d tindioK in one’* pr>t«eKiiion pn, party 
of the *«me kind wrhieh aiiotlier U.i* lout . unleH* i hat other c»n frmn mar a a, or 
other circurniitJince*, aatuify the Court and lury of the idenlitjir of if, ia not in 
geueral «ufln-ient evidence of the goinl* huring been felotiiouily rditained. 
Though, where the fact i* very recent, f > a* to rtfTord roaionuble presumption 
that the properly could not ha>el>e«>n atHjuired in any other manner, the CouriU 
warranUrd in concluding it i* the same, tude** f he pri^vner can prove the contrary. 
Tbu», a man lieing found coming out of another** barn, and, upon aearcb, com 
being found upon him of the giitne kind with wiuit won in the barn. i» pregnant 
evidence of guilt. (2 £aat 1*. C. C5C ; U c. fhbly, 2 Den, C, C 204 ) 

“ But in order to rai*e thi* preiumption legitimately the po«*e**ion of tba 
•toWu property »hould lx» clearly traced to the acenaed, and 1x3 excluiivo a* wall 
aa recent. The finding it on hi* p»*r*un, tor in^tamc, or in a bK-kfHi-uti hou»e, 
room, or box of which bo kept the key, would be a f.dr ground for C'.lling on 
bioi for hi* defence ; but if the article* *to]ttn wore only found lying in a honta 
or room in which be lived j<hntly with othei* etjually capible with bimielf of 
having committed the theft, or in an <»peii bf»x to which other* had acre**, no 
definite prefumption of L*h guilt cntild be made An exccptlrm i* *aid Ui exi*t 
where the accused i* the owner of the hou*e in wiiich etolea projx'rty i* found, 
who, it i« argued, moat b*' pre*umed to hav*t »urh control over it a* to prevent 
anything coming in or being taken out without hi* aanction. A* e foundation 
for civil r««|K>D*ibility thi* remaoning may becorr«H’t, but to conclude the miuter 
of a huuae guilty of felony on the double premimption, hexf, that the etolen 
goods found in the houic werr* placed then* by him or with hi* connivance, and, 
secondfy, that he was the thief who stole them, and there are no corroborattre 
circamstances, is certainly tresding on the very verge of aiitfioiai conviction/' 
(Best Ev. 268, and see B. v. Longmosd, L. A C 427 ; 8 Kuaa 667 ; B. v. Detilva, 
5 N. W. P. 120 ; Empress v. Maibari, 6 Bom. 

It is provided by the Cr. P.C., that 

"When an eoqiury or trial in any Criminal Court is concluded, the Court 
may make soefa order as it thinks fit for the disposal of any document or other 
property produced before it, regarding which any offence appears to have been 
committed, or which haa beim used for the commiasiou of any offence.** 
(a 617.) 

'* In Heu of iteelf passing an order nnder a. 517. the Court may direct the 
property to be delivered to the liagiatrate of the OUtriet, or to a afagiatnte of 
a diviaion of a Dietrkrt, who shall id eneh cases, deal with it aa if the propesty 
had been aetaed by the Police aad the aeisnre bad been reported to him.'* 
(e. 61& ) 
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The Court may authonse repayment to be made to an innocent 
purchaser from a convicted thief or receiver out of any monies taken 
from the criminal at his arrest (s.^ig)aU orders passed under ss. 517, 
518 and 529 are subject to revision by the superior Court, (s. 520.) 

The word 'property' in the above sections includes not only such 
property as has been originally in the possession, or under the con- 
trol, of any party, but also any property into, or for, which the same 
may have been converted or exchanged, and anything acquired by 
such conversion, or exchange, whether immediately or otherwise. 
Crim. P.C. s. 517.) It also includes property produced by a witness 
as well as proneity found in possession of the accused. (R. v. Ram- 
das, 12 Bom. H.C. 217.) 

It will be observed, that under the above sections it is not necessary 
that t))e trial should have terminated in the conviction of the offender. 
It IS huflicicnt if an offence appears to have been committed regarding 
the property, although the prisoner may not be the offender. (R. v. 
Nilambur, 2 All. 276.) In genet al, where the proceedings terminate 
in an acquittal, the property would be resloied to the person by 
wliom it was produced, or in wliose possession it was found. (R. v. 
Annapurnabai, i Bom. 630.) But even if the trial terminates in a 
conviction, it would be open to the Couit to return the property to the 
person into wiiose hands it liad come innocently, and if the property 
was money, a l)ank note, or other negotiable security, which passes 
by delivery such an oulcr would be the right one to make, if the pro- 
perly was produced at liie trial by a person who had received it doni 
jide for value. (Kmnicss v. biggessur, 3 Cal. 37a. See Bank of 
Bengal v. Mendcs, 5 Cal (>55.) 

Sec as to the summary jurisdirtion of Magistrates over offences 
under this section, and ss. 3vSo iS: 381, wdiere the value of the property 
docs not exceed Ks. 50, Cum. B C., s, 260 (d). 

380 . Whoever commits theft in any building, 

tent, or vessel, which building, tent, 
or vessel is used as a human dwelling, 
or for the custody of property, shall 
be punished with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 

Conunentazy. 

Where the theft was of a cloth, spread out to dry on the roof of a 
house, to which the prisoner got access by scaling the wall, it was 
held that there was no entry into the house, and, consequently, there 
could neither have been house-breaking nor theft in a house, and 
that the fact that the roof was used for various domestic purposes 
could make no difference. (Pro. H.C. Mad., 17th March i8w; S.C. 
Weir, 91 [149]-) So, a theft from a verandah is not theft in a 
building. (Mad. H.C. RuK, 2Sth Oct. 1870; S.C. Weir, 92 [i6o]j.) A 
cattle shed is ** a building used for the custody of property” witbiii 
this section. (Pro. H.C. Mad, 24lh November 1866.) 
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See Act VI of 1S64, ss, 2, 3» (Whipping) note to s, 371^ p. 311. 

Theft in a house is an aggravated theft, which is not cogniiable 
^ heads of villages in the Madias l^rcsidency. (Kuhngs of High 
Court of Madras, 1864, on s. 380.) 

381 . Whoever, beinjif a clerk or servant, or being 

einj)Io)''ed in the capacity of a clerk or 
servant, commits theft in respect of 
any property in the possession of bis 
master or employer, shall be punished 
with iinprisoruneiit of either de8cri()ti()n for n term 
which may extend to sevtui years, and shall also bo 
liable to fine. 

Commentary. 

Policemen who stolo money* '.hut tip in a box, placed iti the Police 
I'reasiuy buildmgs of uh.cli they liad ( hargt*. were convicted under 
l!)is section, and not s. 40(1, (K v. J <i)*:gurti.»th, 2 Sulh. Cr. 55; S.C. 
4 H.J. it F*. 36.! ; R, V, lioiclualh, 3 :h.. ( r. 2() ) 

\Vl icre a servant beirrg sent by '*us frllow -servants to receive their 
pay from llieir common master, made .iway uith it, it was ruled that he 
received it as then agent, and that »l ceased to be the master’s money 
and ficcame ilHors ( R. v. Barnes, L.R. i, C .T. 45.) .Such an act 
would be punishable here as criminal bieacli of tiust under s 506. 

Questions often arise as to whether a person in j>ossession of 
monies not belonging to lumsiU, bolds tliem as ihecleikor servant 
of his ernployer, so iftai fus po'^'^rs' ion is that of brs master, o' merely 
as an accountable agent. In the loimer case Ins fnisap|>ropriation of 
these would be a theft under s. 381 ; in the latter a criminal breach 
of trust. One test seems to be whether he is iKiund to liand ov'er to hi# 
master, or apply foi nis benefit, the idcauiral coins which are in hi# 
possession, or whether he is only btmnd to bring them into account as 
a sum which he is bound t<i m.akc goenj. with liberty m the meantime 
to apply the coins in any manner he likes In the former case he is 
a servant ; in the latter he is merely a trustee, like a banker or receiver, 
(R. », i yrcc, L.R. 1, C.C*. 177.) See, too, note to s. 408. 

See Act VI of 1864, ss, 2. 3, (Whipping) auU note to s, 379, p.312. 


Theft sft^r prs- 


38 £. Whoever commits theft, having made pre- 

paration for causing death, or hurt, or 
restraint, or fear of death, or of h^, 
_ or of restraint to any person, in order 

o< to the committing of such theft, or in 
order to the effecting of his escape 
after the committing of such theft, or in order to the 
retaining of property taken by such theft, shall be 


th« th^. 
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punished with rigorous imprisonment for a term 
which may extend to ten years, and shall also be 
liable to fine. 

Illustrations, 

(a) A commits theft on property in Z’s possession, and, while 
committing this theft, he has a loaded pistol under his garment, hav- 
ing provided this pistol for the purpose of hurting Z in case Z should 
resist. A has committed the ofrence defined in tliis section, 


(i^) A picks Z^s pocket, having posted several of his companions 
near him, in order that they may restrain Z if Z should perceive what 
is massing and should resist, or should attempt to apprehend A. A 
hjjfs committed the offence defined in the section. 

See Act VI of 1864, ss. 2, 3, (Whipping) ante note to s. 379, p. 312. 


Extortion. 


383 . Whoever intentionally puts any person in 

fear of any injury to that person or to 
any other, and thereby dishonestly 
induces the person so put in fear to deliver to any 
person any property or valuable security, or anything 
signed or sealed which may be converted into a 
valuable security, commits “ extortion/’ 


lllnstrations, 

{a) A threatens to publish a defanuitory libel concerning Z, unless 
Z gives him money. He thus induces Z to give him money, A has 
committed extortion. 

{b) A threatens Z that he will keep Z’s child in wrongful confine- 
ment, unless Z will sign and deliver to A a promissory note binding 
Z to pay certain monies to A. Z signs and delivers the note, A has 
committed extortion. 

(c) A threatens to send dub-men to plough up Z*s field, unless Z 
will sign and deliver to B a bond binding Z under a penalty to deliver 
certain produce to B, and thereby induces Z to sign and deliver the 
bond. A has committed extortion. 

(</) A, by putting Z in fear of grievous hurt, dishonestly induces 
Z to sign or affix his seal to a blank paper, and deliver it to A. Z 
signs and delivers the paper to A. Here, as the paper so signed may 
be convened into a valuable security, A has committed extortion. 

384 Whoever commits extortion shall be punish- 
ed with imprisonmentof either descrip- 
^ term which may extend to 
three years, or with fine, or with both. 

Commentary. 

Ealortioi) under certain ctrcumsUnces will become robbery, 
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s. 390.) The offence under this Code seems to include some cases 
which would have been treated as robbery under Engli^^h law, and 
others which would not have been punishable under the English law, 
though they would under the Scoten system. 

Under the English law the offence of robbery was equally com- 
pleted, although the actual delivery of the thing taken was the act 
of the parly robbed, provided that delivery arose from his being put 
in fear, {2 Kuss. 93 ) But there were some sorts of fear which the 
English law did not consider as sufficienl to justify a person in 
yielding; therefore, il was held that the fear of injury to character 
was not such an intimidation as would amount to robbery, unless 
in the single case of threatening to accuse of an unnatural offence, 
(/ArV/,98) *1 be offence of exlottion under s. 3S3 seems to embrace 

two classes of cases~y;;5/, every thieal of piospectivc injury, of 
whatever nature; and, secoti<i!v. every threat of immediate injury, 
provided the injuiy a[»preheiuled is not deatli, hurt, or wrongful 
restraint. But the mere g^oing about and collecting money, upon 
an assertion tliat an oider had issucil to lax the persons upon whom 
the demand was made, is not extortion but cheating. (5 R.J, 

& E. 147 ) 

'fhe offence will be extortion, though the injury tlueatened is one 
winch the party employing the menace would be justified rn resort- 
ing to, provided the threat is used as a means of obtaining an undue 
advantage. Il is lawful to bring a cnminal to justice, or to expose a 
rogue, but it is extortion to WTing from his fears of detention any 
profit which he would iu>t otherwise be willing to bi'.stow. 

Accoidinglv, It has been held, that where money was extorted by a 
threat of bringing a cnminal charge, the offence was equally commit- 
ted whether the ciiarge was tiue or false (K. v. Mobarruk, 7 Sulh. 
Cr. 28 ; S 3 W ) rn. Cr. 19.) 

And It IS extortion to make use of real, or supposed, influence to 
obtain money from a person against his will undei threat, in case of 
refusal, of loss of apponumenl, (R. v. Abbas, 18 Suth. Cr. 17.) 

But where a defendant was convicted of extortion, and it appeared 
that he w'as engaged as junior Vakil, and that m the absence of his 
senior who had instructed him to ask for an adjournment he com- 
pelled his client to pay him an extra fee and then conducted the 
case, It was held that the conviction w'as bad. fftung engaged at 
junior to another, the Court said that he was under no obligation to 
conduct the case alone, and, therefore, there was neither an offence 
nor anything prohibited by law in his insisting on an additional fee. 
(5 Mad. H.C. Appx, xiv; .S.C. Weir, 93 [163].) It may be doubted 
whether the High Court was right in the view' that it took of a junior 
counseBs obligations. This, however, does not affect the principle 
laid down. 

Not only must there be a putting in fear, but the fear must be 
the inducement which causes the other person to deliver up the 
property. 

The decree of tueb aUrm may vary id diilerent eaaee. The eesestUl mit- 
Ur if, that it be of a iiatnre aad extent to imeeitle the toiod of the person 00 
whom it operates, and to take awsy from bis acts that element of fret volnnCary 
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«ctioo which alone eoniUttiiei consent.** {Per WiXd^f B., B. v. Walton^ 32 L. 
M. J. 0. 7d i 8. 0. L. & C. 288.) 

The act, however, must be done dishonestly (see s. 24), and, there- 
fore, if a person bon^ fide believes himself to be entitled to the pro- 
perty in question, the crime will not have been completed. (Arch 
356; R. V, Abdul Kadar, 3 Bom. H.C.C.C. 45.) 

Where by arrangement among several persons the threat is used 
by some, and the properly obtained by that threat is received by the 
others, all are equally guilty of extortion. R. v. Shankar, 2 Bom. 
H.C. 417.) 

Delivei^ of the property by the person put in fear is an essential 
to the offence. If, therefore, no such delivery takes place, but the 
persons who are intimidated passively allow the offenders to take 
away the property, this would he robbery if the threat came under 
the terms of s, 390, but not extortion. (K. v. Duleelooddeen, 5 Suth, 
Cr. 19 j S C. I W) in. Cr. 20.) 


385 Whoever, in order to the committing of 

extortion, puts any person in fear, or 
in^fearTf injury attempts to put aiij persoH in fear, of 

ixtomou!* punished with im- 
prisonment of citlier description for a 
term \Yhicli may extend to two years, or with fine, 
or with botli. 


386. Wlioever commits extortion by putting any 

l)erson in fear of death, or of grievous 
hurt to that person, or to any other, 
in fear of death or gjiaH be puiiished With imprisoD ment 

grievoas hurt. i t 

of either description for a term which 
may extend to ten years, and shall also be liable to 
fine. 


387- Whoever, in order to the committing of 

extortion, puts or attempts to put any 

S erson in fear of death, or of grievous 
urt to that person, or to any other, 
shall be punished with imprisonment 
of either description for a term which may extend 
to seven years, and shall also be liable to fine. 


Fatting p«rton 
in fear of death or 
of grievoni hart, 
in order to commit 
nxtortion. 


388. Whoever commits extortion by putting any 

person in fear of an accusation against 
that person or any other, of having 
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committed, or attempted to commit, 

S<»thortrkiwport~ any offence, {see s. 40, ante p. 28) pun- 
fttion, Ac. ishable with death, or with transporta- 

tion for life, or with imprisoniiieiit for a term which 
may extend to ten years, or of liaving attempted to in« 
duce any other person to commit such offences, shall 
be punished with imprisonment of either description 
for a term which may extend to ten years, and shall 
also be liable to fine; and, if the offence be one pun- 
ishable under Section 377, may bo punished with 
transportation for life. 

Commentary. 

Where iJic pn‘>oner threateiu d A’s l.ithcr that he would charjife A 
willi having comnutled an urniattjral oKeiu c vvilh a niaie, his objcfl 
beinp^ to force the father to luiy the inafe at the [)risoncr’s pi ice, this 
was (leld to anioiint to extortion utnJei ;in h'.n^lish statute similar in 
effect to s. 388. (K. v. Redman, I. H. i, C 12 ) 

See Cr. F\C., s. 44, ante p. no. 

Persons convicted under ss. 3H8 iv 380 ni.ay he whipped in lieu of 
the punishment j)i escribed by the Penal Cutle. and upon a second 
conviction may be wlnpped in addition to that punislunent, provided 
no lonj^er tmpnsonmcnl than five years fias been inffictcd, (Act VI 
of 1864, ss. 2, 3, 7.) 

389 - Whoever, in order to tlio committing of 

extortion, puts or attempts to put any 

Fntting pemoD pcTSou ill fcai’ of iiTi uccuKatioTi atraitist 

in fear of arcnna- fi . t \ • 

of offence. m that pcrsoH or uTij other, of having 
committed or attempted to commit an 
offence, (j«<re a. 40, aa/e p. 28) punish- 
able with death, or with transportation for life, or 
with imprisonment for a term which may extend to 
ten years, shall bo punished with imprisonment of 
either description for a term 3vhich may extend to 
ten years, and shall also be liable to fine ; and, if the 
offence be punishable under Section 377, may be 
punished wij.h tran.sportation for life. 

See note 388. 

OF BOBBEKY AND DACOITY. 

390 In all robbery there is cither 
theft or extortion. 


Bobberr. 
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Theft is, robbery’’ if, in order to the committing 

of the theft, or in committing tlie theft, 
theft II Qj. jjj carrying away, or attempting to 

carry away, property obtained by the 
theft, the offender, for that end, voluntarily causes, 
or attempts to cause, to any person death, or hurt, 
or wrongful restraint, or fear of instant death, or of 
instant hurt, or of instant wrongful restraint. 

Extortion is robbery ” if tlie offender, at the time 

of committing the extortion, is in the 
ii prcsence of the person put in fear, and 

commits the extortion by putting that 
person in fear of instant death, of instant hurt, or of 
instant wrongful resb*aint to that person or to some 
other person, and, by so putting in fear, induces the 
person so put in fear then .and there to deliver up 
the thing extorted. 

Explanation . — The offender is said to be present 
if he is sufficiently near to put the other person in 
fear of instant death, of instant hurt, or of instant 
wrongful restraint- 

Illustrations. 

(a) A holds Z down, and fraudulently takes Z’s money and jewels 
from Z’s clothes witliout Z’s consent. Here A has committed theft, 
and in order to the committing of that theft has voluntarily caused 
wrongful restraint to Z. A has, therefore, committed robbery. 

(A) A meets Z on the high road, shows a pistol, and demands Z’s 
purse. Z, in consequence, surrenders his purse. Here A has extorted 
the purse from Z by putting him in fear of instant hurt, being at the 
time of committing the extortion in his presence. A has, therefore, 
committed robbery. 

(c) A meets Z and Z’s child on the high road. A takes the child 
and threatens to fling it down a precipice unless Z delivers his purse. 
Z, in consequence, delivers his purse. Here, A has extorted the 
purse from X by causing Z to be in fear of instant hurt to the child 
who is there present. A has, therefore, committed robbery on Z. 

{d) A obtains property from Z by saying, “ Your child is in the 
hands of my gang, and will be put to death unless you send us ten 
thousand Rupees. ’ This is extortion and punishable as such, but it 
is not robbery unless Z is pul in fear of the instant death of his child, 

Commentiurj. 

Robbety, as defined in s. 390, consists of a completed theft, or of a 
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completed extortion, with some additional circumstances* Every 
case which is robbery under this section would have been robbery 
under English law, but the converse does not j^pear to be true. The 
definition of robbery under both English and Scotch law was a theft 
by violence or pulling in fear. (2 Kus$. 78 ; Alison Cr. L. 227.) 
1 hereforc, it was held to be robbery in one case, where it appear^ 
that the prisoner snatched at a sword while it was hanging at a 
gentleman’s side, whereupon the latter instantly laid tight hold of 
the scabbard, which caused .a struggle between the»n, in which the 
prisoner got possession of the sword and took it away, (a Russ. 90.) 
But under the above section the violence must amount to a causing 
or attempting to cause death, or hurt (see s. 319,) or wrongful 
restraint (see s. 339) or the fear of such. Apprehension of injuiy to 
property or character will not amount to robbery, though it will be 
extortion under s. 383. 

Where the property is forcibly taken away from the owner under 
the above circumstances the offence will be theft turned into robbery, 
W’herc, however, the owner is prevailed upon himself to surrender 
his property, then it will be the crime of extortion aggiavalcd into 
robbery. 

In order to constitute robbery, there must be an act of theft or of 
extortion completed, and, therefore, the accused must have had such 
a possession of the property as woul i constitute the above crime ; 
but a merely momentary possession is sufficient, and the crime is 
completed though ihe property is given back immediately. Hence, 
in one case, where 

** It was foatxi that th« pritonar sioppod the prosecutor as ha wss oarryuig a 
feather bed on his shoulders, and told him to Uy it down or he would shoot him. 
The prosecutor laid the f>ed on the grouud ; but before the prisoner could take 
ic up, so as to remove it from the sfxd where it lay, be wus apprehended. The 
Judge* were of opinion that the offence wss not completed, and he wae dis- 
charged." (1 Leach, 322 ) 

Of course, in a similar case under the present Code, he could be 
convicted of an attempt rob under s. 511. 

The use of violence will not convert theft into robbery, unless the 
violence is comrniiied for one of the ends specified in s. 390; there- 
fore, w^hcrc a thief, finding himself observed, abandonca his booty 
and ran away, throwing stones at the owner to prevent pursuit, the 
Madras Hign Court ruled that the offence was not robbery. (Mad. 
H.C. Pro., 2nd March 1865 ; S.C. Weir, 94 [166J.) 

As in the case of theft or of extortion, so in the compound crime of 
robbery, the act must be done dishonestly (sec s. 24) ; and, therefore, 
if a person, bonS fide believing that property in the personal posses* 
sion of another belongs to himself or to another, on whose behalf he 
is acting (R. v. Bonomally, 2 R.J. & P. 1 14 ; R. v. Karaka Nachiar, 

3 Mad. H.C. 254; S.C. Weir, 94 [166] ; 3 Sav. 374). takes that pro- 
perty away from such person with menaces and violence, this is not 
robbery ; and it is a ouestion of fact, whether the prisoner did not 
act under such bond Jiao belief. (2 Ruts. 105.) 

Upon the crime of robbery the framers of the Code remark (p. 77), 

** There esn be no cnee of robbery which does not fell within the definitiom 
either of theft, or of estoition. Bet in pmetke it will perpetunliy he netter of 

42 
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doubt wfa«th«r a particular act of robbery wac a theft or as extortion. A large 
portion of robbertea will be half theft, huf extorttoo. A seisee Z, threatens to 
mother him unless ha delivers all his property, and begins to pull off Z’s 
ornaments. Z in terror begs that A will take all he has, and sjMre bis life. Z 
assis^ in taking off bis ornaments and delivers them to A. Here such oma* 
mean as Z took without A*s consent are taken by theft. Those which Z da- 
liy^d up from fear of death are acquitted by extortion.*' 

391 . When five or more persons conjointly com- 
mit, or attempt to commit, a robbery, 

““ or where the whole number of persons 

conjointly committing, or attempting to commit, a 
robbery, and persons present and aiding such com- 
mission or attempt amount to five or more, every 
person so committing, attempting, or aiding, is said 
to commit “ dacoity.” 

Commentary- 

Where hurt is caused in the commission of a robbery or dacoity it 
need not be charged as a separate offence, since it is included in the 
definition of the crime. (R. u. Abilakh, i RJ. ik P. 65.) But hurt or 
grievous hurt voluntarily caused in the commission of a robbery or a 
dacoity constitutes an aggravation of it, which should be charged 
under ss. 394 or 397. See note to s. 394. 

392 - Whoever commits robbery shall be punished 

with rigorous imprisonment for a term 
which may extend to ten years, and 
shall also be liable to fine ; and if the 
robbery be committed on tbe highway, between sun- 
set and sunrise, tbe imprisonment may be extended 
to fourteen years. 

Commentary. 

Sec Cr, P.C., s. 44, ante p. no. 

Any. person who is a second time convicted of robbery or dacoity, 
or of the offences defined in ss. 393 & 394, may be whipped in addi- 
tion to the punishment provided by the Penal Code, unless he has 
been sentenced to transportation or to imprisonment for a longer 
term than five years. (Act VI of 1864, ss. 4, 7,) 

393 * Whoever attempts to commit robbery, shall 

be punished with rigorous imprison- 

Atumpt to oom* meut for a term which may extend to 
rovberj. seveu yeats, and shall also be liable to 

fine. 

See note to s. 399. 
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If any person, in committing or in attempt- 
ing to commit robbery, voluntarily 

bo*rt * in causes hurt, such person, and any other 
Mramiiiiog roi>. persou, jointly concerned in commit- 
ting or attempting to commit such 
robbery, shall be punished with transportation for 
life, or with rigorous imprisonment for a term which 
may extend to ten years, and shall also be liable to 
fine. 

Commentarj. 

Sec note to s. 392. 

The offence defined In 391 is included in 5. 394, and, therefore, a 
prisoner who has commilted both offences, as part of the same trans- 
action, should be sentenced under 5. 394 only. (K. r. Moolkce, 2 
Sulh. Cr, i.) 

395 . Whoever commits clacoity shall bo punished 

with transportation for life, or with 
rigorous imprisonment for a term 
which may extend to ton years, and 
shall also bo liable to fine. 


See note to s, 392. 

396- If of five or more persons, who are 

conjointly committing clacoity, com- 

Daroitywith muFclcr in 80 Committing dacoity, 

every one of those persons shall be 
punished with death, or transportation for life, or 
rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 

See note to s. 392, 


397 If, at the time of committing robbery or 
Robberj or d»- ^acoity, the offender uses any deadly 
toity. with .t- weapon, or causes grievous hurt to any 

deiith or fn«:rotis pcrsou, OF attempts to cause death or 
hart. grievous hurt to any person, the im- 

prisonment with which such offender shall be punish- 
ed shall not be less than seven years. 

Comnwatary. 

See Cr. P.C., s. 44, P- « ‘o. 
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The liability to enhanced punishment under this section is limited 
to the offender who actually causes grievous hurt. {Mad. H.C. Rul., 
i8th March 1868; S.C. Weir, 99 [171]. 

398 . If, at the time of attempting to commit 

robbery or dacoity, the offender is 
Attempt to armed with any deadly weapon, the 

commit robbery . . i i • i u r 

or dacoity when imprisonment with which BUCn 01- 
we»po^**^° ^**'**^ fender shall be punished shall not be 

less than seven years. 

See note to s. 397. 

399 - Whoever makes any preparation for com- 

Making prepa- “i^ting dacoity shall be punished with 
tionto* commit rigorous imprisonment for a term 

which may extend to ten years, and 
shall also be liable to fine. 


Pnmshment for 
to « 


400 - Whoever, at any time after the passing of 

this Act, shall belong to a gang of 
persons associated for the purpose of 
habitually committing dacoity, shall 
be punished with transportation for life, or with 
rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 


401 . Whoever, at any time after the passing of 

this Act, shall belong to any wander- 
, ing or other gang of persons associated 
for the purpose of habitually commit- 
ting theft or robbery, and not being a 
gang of thugs or daooits, shall be punished with 
rigorous imprisonment for a term which may extend 
to seven years, and shall also be liable to fine. 


In a case under this section, it is necessary first to prove association, 
and, secondly, that the association is for the purpose of habitual theft, 
and that habit is to be proved by an aggrej^te of acts. (R. o. Sriram 
Venkatasanti, 6 Mad. H.C. lao; S.C. Weir, loi, [1723*) ^ ^ 
imagine, however, that it would be necessary to prove such acts with 
the same accuracy as if each was the subject of a charge ol theft. 
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408- Whoever, at any tinne after the passing of 

this Act, shall be one of live or more 
persons assembled for the purpose of 
committing dacoity, shall be punished 
with rigorous imprisonment for a term w’hich may 
extend to seven years, and shall also be liable to fine. 


— „ for 
of oom- 
dacoitj. 


Co2xiinentary. 

See Cr. P.C., s. 44, ante p. 1 10. 

Mag islrates may exact security for good behaviour for a period not 
exceeding three years from persons who appear from geneiai infotm* 
ation to be habitual robbers, house-breakers, thieves, leccivcrs of 
stolen property, or extortioners. fCr. P. C., s. 110.) In default of 
security the party may be committed to prison. s. Ijr3 ) 


F CRIMINAL MISAFPROFRUTION OP PROFKRTY. 


403. Whoever dishonestly misappropriates, or 
^ . converts to his own use, any moveable 

appropnauon of property, Shall bo punisned with im- 
properly. prisoTiment of either description for a 

term wdiich may extend to two years, or with fine, 
or with both. 

Illustrations, 


(a) A lakes property belonging to Z out of Z’s pos-session, in good 
faith believing at the time when he takes it that the property be- 
longs to himself. A is not guilty of theft ; but if A. after d scover- 
ing his mistake, dishonestly appropriates the property to his own 
use, he is guilty of an oflencc under this section. 

(A) A, being on fOcndly terms with Z, goes into Z*s library in Z's 
absence and lakes aw.iy a book without Z*s express consent. Here, 
if A was under the impression that he had Z's implied consent to lake 
the book for the purpose of reading it, A has not committed theft. 
But if A afterwards sells the book for his own benefit, he is guilty of 
an offence under this section. 

(c) A and B being joint owners of a horse, A takes the horse out 
of B*s possession, intending to use it. Here, as A has a right to use 
the horse, he does not dishonestly misappropriate it. But if A sells 
the horse and appropriates the whole proceeds to his own use, he is 
guilty of an offence under this section. 

Explanation 1. — A disbonest misappropriation for 
a time only is a misappropriation witbm the meaning 
of this section. 

lUusiraihn, ^ 

A finds a Government promissory note belonging to Z, bearing a 
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blank endorsement. A, knowing that the note belongs to Z, pledges 
it with a banker as a security for a loan, intending at a future time 
to restore it to Z. A has committed an offence under this section. 

Explanation 2 , — A person who finds property not 
in the possession of any other person, and takes such 
property for the purpose of protecting it for, or of 
restoring it to, the owner, does not take or misappro- 
priate it dishonestly, and is not guilty of an offence ; 
but he is guilty of the offence above defined if he 
appropriates it to his own use when he knows or 
has the means of discovering the owner, or before 
he has used reasonable means to discover and give 
notice to the owner, and has kept the property a 
reasonable time to enable the owner to claim it. 

What are reasonable means, or what is a reason- 
able time in such a case, is a question of fact. 

It is not necessary that the finder should know 
who is the owner of the property, or that any parti- 
cular person is the owner of it : it is sufficient if, at 
the time of appropriating it, he does not believe it 
to be his own property, or in good faith believes 
that the real owner cannot be found. 

Illustrations, 

(a) A finds a Rupee on the high road, not knowing to whom the 
Rupee belongs. A picks up the Rupee. Here A has not committed 
the offence defined in this section. 

(b) A finds a letter on the road, containing a bank note. From 
the direction and contents of the letter he learns to whom the note 
belongs. He appropriates the note. He is guilty of an offence 
under this section. 

(c) A finds a cheque payable to bearer. He can form no conjec- 
ture as to the person who has lost the cheque. But the name of the 
person who has drawn the cheque appears. A knows that this person 
can direct him to the person in whose favour the cheque was drawn. 
A appropriates the cheque without attempting to discover the owner. 
He is guilty of an offence under this section. 

) A sees Z drop his purse with money in it. A picks up the 
purse with the intention of restoring it to Z, but afterwards appropri- 
ates it to his own use. A has committed an offence under this section. 

(«) A finds a purse with money, not knowing to whom it belongs ; 
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he afterwards discovers that it belongs to Z, and appropriates it to 
his own use. A is guilty of an offence under this section. 

(f) A finds a valuable ring, not knowing to whom it belongs. A 
sells it immediately without attempting to discover the owner. A is 
guilty of an offence under this section. 

Commentary. 

This section is intended to provide for certain acts which would 
not be criminal under other heads. Theft involves an act criminal at 
the moment it first took place ; it also involves taking a thing out of 
the possession of the owner. Criminal misappropriation takes place 
when the possession has been innocently come by, but where, by a 
subsequent change of intention, or from the knowledge of some new 
fact, with which the party was not previously acquainted, the retain- 
ing becomes wrongful and fraudulent. (R. v, Kareem Bux, 3 N.W. 
P. 30.) Criminal breach of trust can only exist where some relation 
of trust exists between the parties, but under the present head all 
that is necessary is", that the prisoner should convert to his own use 
property which he knows is not his own, not believing himself to be! 
authorized to do so. Cheating, like theft, pre-supposes a fraudulent* 
intention at the time the possession of the property was charged,] 
which, as we have seen, is not an ingredient in the present offence.) 
(R. V. Shamsoondur, 2 N.W. P* 475 ) 

Under the English law the finder of property who appropriates it 
to himself, knowing, or having the means of ascertaining, the owner, 
commits larceny. But he commits no offence whatever if he has no 
such knowledge, or means of knowledge, at the time of the appro- 
priation, though he retains the property designedly after becoming 
acquainted with its rightful ownership. Under s. 403 both cases 
constitute the offence of criminal misappropriation, 

A charge under this section should specify the person to whom the 
property belonged. (R. v. Parbutty Churn, 14 Suth. Cr. 13.) 

404- Whoever dishonestly misappropriates, or 
^ . converts to his own use, property, 
.ppropriation of knowing that such property was in 

til® possession of a deceased person at 
person at the tima the time of that person’s decease, and 

has not since been in the possession of 
any person legally entitled to such possession, shall 
be punished with imprisonment of either description 
for a term which may extend to three years, and 
shall also be liable to fine ; and, if the offender at 
the time of such person’s decease was employed by 
him as a clerk or servant, the imprisonment may 
extend to seven years. 
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Illustration, 

TL dies in possession of furniture and money. His servant A, 
before the money comes into the possession of any person entitled to 
such possession, dishonestly misappropriates it. A has committed 
the offence defined in this section. 

Commentary. 

This section only applies to moveable property. (R. v, Girdhar, 
6 Bom. H.C.C.C. 33 ) 

A conviction under ss. 404 or 403 will be valid, although the offence 
really committed was a theft under ss. 378, 380, or 381. (Cr. P.C., 

OF CRIMINAL BREACH OP TRUST. 


Criminal breach 
of trust. 


405 . Whoever, being in any manner entrusted 

with property, or with any dominion 
over property, dishonestly misappro- 
priates, or converts to his own use, that 
property, or dishonestly uses, or disposes of, that pro- 
perty in violation of any direction of law prescrib- 
ing the mode in which such trust is to be discharged, 
or of any legal contract, express or implied, which 
he has made touching the discharge of such trust, or 
wilfully suffers any other person so to do, commits 
“ criminal breach of trust.” 


Illustrations. 

(a) A, being executor to the will of a deceased person, dishonestly 
disobeys the law which directs him to divide the effects according to 
the will, and appropriates them to his own use. A has committed 
criminal breach of trust. 

(h) A is a warehouse-keeper. Z, going on a journey, entrusts his 
furniture to A, under a contract that it shall be returned on payment 
of a stipulated sum for warehouse room, A dishonestly sells the 
goods. A has committed criminal breach of trust. 

(c) A, residing in Calcutta, is agent for Z, residing at Delhi. 
There is an express or implied contract between A and Z that all 
sums remitted by Z to A shall be invested by A according to Z's 
direction. Z remits a lac of Rupees to A, with directions to A to 
invest the same in Company’s paper. A dishonestly disobeys the 
directions, and employs the money in his own business. A has com- 
mitted criminal breacn of trust. 

(d) But if A, in the last illustration, not dishonestly but in good 
faith, believing that it will be more for Z’s advantage to hold shares 
in the Bank 01 Bengal, disobeys Z’s directions, and buys shares in 
the Bank of Bengal for Z instead of buying Company's paper,— hwc, 
though Z should suffer loss, and should to entitled to bring a civil 
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action agains^ A on account of that loss, yet A, not having acted 
dishonestly, has not committed criminal breach of trust. 

(f) A, a revenue officer, is entrusted with public money, and is 
either directed by law, or bound by a contract, express or implied, 
with the Government, to pay into a certain treasury all the public 
money which he holds. A dishonestly appropriates the vnoney. A 
has committed criminal breach of trust. 

(/) A, a carrier, is entrusted by Z with property to be carried by 
land or by water. A dishonestly misappropriates the property. A 
has committed criminal breach of trust. 

Commentary. 

Where a turban was pledged with the defendant, it was held that 
his wearing it did not amount to a dishonest misappropriation 
within s. 405 ; the deterioration of the article by use was not such a 
loss of property by the prosecutor, and the wrongful beneficial use 
was not such a gain by the prisoner, as came within the definition of 
the term dishonestly” in s. 24. (3 Mad. H.C. Appx. vi ; S.C. 

Weir, loi [175].) But the pledging of an article pledged with the 
defendant may amount to a criminal breach of trust if it appears, 
firsts that such second pledge was in violation of the contract, or 
understanding, on which the original pledge was made, and, secondl^^ 
that it was done dishonestly. (6 Mad. H.C. Ap. xxviii ; S.C. Weir, 
102 [176]; Mad. H.C. Pro., 23rd May 1871 ; S.C. Weir, 102 [176].) 

A married woman, who, as such, is incapable of entering into a 
legal contract, may be convicted under the first clause of the above 
section if she dishonestly misappropriates, or converts to her own 
use, property with which she has been entrusted. (R. v, Robson, 
31 L.J.M.C. 22 ; S.C. L. & C. 93.) But I imagine that she could not 
be convicted under the latter part of the section for using the pro- 
perty in violation of any legal contract express or implied.” For 
she could not enter into such a contract expressly, and, of course, 
none such could be implied. Nor can she be indicted for criminal 
breach of trust in respect of her husband's property, since she has a 
joint possession of it with him. (Rulings of Mad. H.C., loth Nov. 
1864; S.C. Weir, 103 [174] ) 

Where a person was entrusted with money to buy coals, and he 
bought them and put them into his cart, and on his way back 
abstracted part, delivering the remainder as all that the prosecutor 
was entitled to, a question arose, whether the prisoner could be said 
to have been entrusted with the property of the prosecutor, so as to 
satisfy the English statute. The conviction was affirmed. Some of 
the Judges held that the coals being purchased with money given by 
the prosecutor for that express purpose, vested in him, and were held 
by the prisoner on trust for him. Others thought that a specific 
appropriation by the prisoner was necessary to vest the property in 
the prisoner, but the Court was unanimous that if such an express 
appropriation were necessary it was made out by the facts. (R. v, 
Bunkall, 33 L.J.M.C. 75; S.C. L. & C. 371.) 

There is nothing to prevent one partner being convicted under 
this section of criminally misappropnating the partnership property, 
(R. V, Gour Benode, 21 Suth. Cr. 10 ; S.C, 13 B.L.R. 308, note 2; 
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R. V. Okhoy, 13 B.L.R. 307; S.C. 21 Suth. Cr. 59, overruling R. v. 
Lall Chand Roy, 9 Suth. Cr. 37.) But, of course, as each partner has 
in law full power to deal with all the partnership property for 
partnership purposes, it requires very distinct evidenfce to make out 
that he is dealing with it in such a manner as to amount to criminal 
breach of trust. 

A mortgagor who, being in possession as trustee for the mortgagee, 
sells the property for arrears of Government revenue due through 
hife own wilful default, and purchases it henamee, may be guilty of 
criminal misappropriation. (Ram Manick v, Brindabun, 5 Suth. 230.) 

406 . Whoever commits criminal breach of trust, 

shall be punished with imprisonment 
of either description for a term which 
may extend to three years, or with 
fine, or with both. 

".A 

Commentary. 

The two ingredients in the offence of criminal breach of trust 
firsts an original trust, and, secondly ^ a dishonest misapplication 
of the trust property. 

A trust has been defined by Lord Cohe as a confidence reposed in 
some other.” (Cited Lewin Trusts, 15.) Therefore, where there is no 
original confidence, there is no trust, and a misappropriation, if 
punishable at all, will be so under s. 403. 

“ It is a confidence reposed in some other; not in some other than the author 
of the trust, for a person may convert himself into a trustee, but in some other 
than the cestui que trust, or object of the trust, for a man cannot be said to 
hold upon trust for himself.” (Lewin, Ibid.) 

In general, there can be no doubt either as to the existence of the 
trust, or the criminal character of the act by which that trust is 
violated. Where a clerk intercepts the money he has received on its 
way to his master ; where a banker sells the securities he has taken 
into deposit from his customers; where a guardian applies to his 
own use the rents he has collected for his ward, the only difficulty is 
to prove the fact. Sometimes, however, trusts are created silently, 
by mere implication of law, and without even the knowledge of the 
trustee, so that it may be quite a discovery to him when he first 
learns that he is a trustee. Sometimes, too, the trust is voluntarily 
created by the trustee, and he may fairly think that it is not binding 
on him any longer than he chooses to submit to it. In either of 
these cases an undoubted breach of trust may arise, though it would 
be very unfair to treat the matter as a criminal offence. 

In some cases a trust is raised by implication of law in conse- 
quence of facts arising after the date of the original transaction. 
For instance, the endorsee of a bill of exchange is entitled to sue aO 
the parties to the bill on his own account and without any trust for 
any other person. But if he were paid the amount of the bill by the 
drawer, this would not bar him in his action against the acceptor, 
though any sum which he might receive from the acceptor would be 
held by him as trustee for the ^drawer who had made the payment. 
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(Jones V. Broadhurst, 9 C.B. 174, 185.) Again, a trust is sometimes 
implied from a constructive knowledge of facts, of which the trustee 
is in reality wholly ignorant. For instance, if an estate is bound by 
a mortgage, a charge for the benefit of children, a lien for the 
purchase money, or the like, and is transferred without any con- 
sideration, then the alienee will be bound by the trust, “ whether he 
had notice of it or not, for though he had no actual notice, yet the 
Court will imply it against him where he paid no consideration.** 
(Lewin Trusts, 724.) And, although a purchaser for valuable con- 
sideration will only be bound where he has had notice of the trust, 
still equity assumes that he has had notice, if he has been made 
acquainted with sometliing which ought to have led him to search 
for an instrument in which the trust was mentioned. {Ibid. 224.) 
Lastly, even with full knowledge of all the facts, it is often a very 
difficult question to decide whether there is trust, or an absolute 
gift. For instance, where property is given to a person by words 
which would convey an absolute interest, but phrases are added 
expressive of a wish, hope, or entreaty that the property may be 
applied in a particular way, it is frequently a very nice matter to 
decide whether such phrases create a binding trust, or may be dis- 
regarded altogether. {Ibid,, 167.) The Mussoorie Bank v. Raynor, 
9 LA. 70 ; Administrator-General of Madras v. Lazar, 4 Mad. 244.) 

I conceive that no universal rule can be laid down as to whether 
the breach of an implied trust is criminally indictable. Every case 
will, in my opinion, resolve itself into a question of fact; did the 
party know that he was in fact holding the properly under a trust, 
and did he wilfully violate that trust, intending thereby to defraud. 

The second point which I suggested above relates to cases where a 
person had by his own act made himself a trustee for some one else. 
Where this was done for a valuable consideration, as, for instance, 
where an insolvent debtor undertook to continue his trade for the 
benefit of his creditors and to render them an account of his profits, 
any wilful violation of the trust would be as clearly criminal as if 
they had put him into their own business as agent. But it might be 
different where the trust was a voluntary one. Equity will not 
compel any one to make himself a trustee for another without con- 
sideration for so doing ; but where he has fully completed the creation 
of the trust, then it treats the property as actually changed. As Lord 
Eldon said, in such a case, 

“ It is clear that this Court will not assist a volunteer, yet, i/ iho act i$ com,’* 
pleted, though voluntarily, the Court will act upon it. It has been decided that, 
v/pon an agreement to transfer stock, this Court 'wall not interpose, but if the 
party has declared himself to be the trustee of the stock, it becomes the pro- 
perty of the cestui que trust without more, and the Court will act upon it.’* 
{Ex parte Fye, 18 Ves. 149.) 

On the other hand, in another case Sir J. Wigram laid down the 
law with greater caution, saying, 

“ In the case of a formal declaration by the legal, or even beneficial, owner of 
property, declaring himself in terms the trustee of that property for a volunteer, 
the Court might not be bound to look beyond tbe mere declaration. If tbe 
owner of property having the legal interest m himself were to execute an instru- 
ment by which he declared himself a trustee for another, cmd had disclosed that 
Instrument to tbe cestui que trust and afterwards acted upon it, that might, 
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perhapi, ba sufTicient.” (Meek v. Kettlewell, 1 Haro, 4/0; Gaskell v, Gaskell, 
2 y. & J. 602. See Johns v. James, 8 Oh. D. 74.) 

I conceive that the principle laid down by Sir J. Wigram is the 
only one that could be safely acted upon in criminal cases. Suppose 
a merchant intending to provide for his infant child, were to direct 
his banker to open an account in the name of the child, and to transfer 
a portion of his funds into that account, this would according to 
decided cases amount to an executed trust. But I conceive that no 
indictment could be maintained against him if he got that account 
cancelled a few days after, in order to apply the money to his own 
use upon some sudden pressure. Of course it might be very different 
where the trust had been communicated to the party intended to be 
benefited, so as to lead him to act upon the belief that the property 
was his own. Here, again, it would be impossible to lay down any 
general rule. Perhaps the nearest approach to such a rule would be 
to say, that where a party violates a trust to which he has voluntarily 
subjected himself, the circumstances must be such as to disclose a 
moral as well as a legal fraud. 

A boiiCh fide claim of title is an answer to a charge of criminal breach 
of tiiist. Where an alleged mortgagee denied the mortgage, it was 
held that he could not be convicted of criminal breach of trust in 
respect of the title-deeds. (R. v. Jaffir, 2 Bom. H.C. 133.) 

The general evidence of an embezzlement consists in proof of the 
receipt of money which is not accounted for, or the receipt of which 
is denied. Under the former Act XIII of 1850,5.11. (Breaches of 
Trust) proof of a gross deficiency in the accounts of any trustee or 
public servant was held to be evidence of the offence charged, until 
explained. But of course no crime would have been committed 
where the trustee took the money, bonO, fide believing that he was 
entitled to it, or intending really to advance the interests of the party 
entitled, and supposing that his act would be ratified when known. 

The fact that the defendant has himself a joint interest in the 
money entrusted to him is no defence if he fraudulently applies it in 
violation of the terms of the trust. A member of a friendly society 
was also its paid secretary and honorary treasurer ; he received the 
subscriptions of the members, gave them receipts for the full amounts 
paid by them, and punctually discharged all demands on the funds 
of the society; but he made false entries in the account books, and 
applied the difference to his own use. On the fraud being discovered 
he was called upon for an explanation, when he admitted that he 
had received the money and said he was willing to repay it by instal- 
ments. It w'as held tnat he was properly convicted. (R. v. Proud, 
31 L.J.M.C. 71 ; S.C. L. & C. 97.) 


407 Whoever, being intrusted with property as 
„ . . , , . a carrier, wharfinger, or warehouse- 

Criramalbretoh , ' 1 a 

of trust by carrier, keeper, commits Criminal breach of 

trust in respect of such property, shall 
be punished with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 
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408 . Whoever, being a clerk or servant, or em- 
_ . . , . , ployed as a clerk or servant, and being 

of trust by a clerk m any manner entrusted m such capa- 
or servant. with property, or with any domi- 

nion over property, commits criminal breach of trust 
in respect of that property, shall be punished with 
imprisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 

Commentary. 

Where the prisoner, the cashier and collector of a manufacturing 
firm, had in addition to his salary a percentage on the profits, but 
was not liable to the losses of the concern, and had no control over 
the management of the business, it was contended after conviction 
that he was not a servant but a partner. But the Court held,* that 
even if the above facts constituted him a partner as regards the 
public, he was clearly only a servant as regarded his employers, and 
the conviction was affirmed. (R. v, Macdonald, 31 L.J.M.C. 67 ; S.C. 
L. & C. 85.) 

Where, however, a committee of the members of two friendly 
societies was formed for the purpose of organizing a pleasure excur 
sion, and the prisoner, who was one of the committee, was entrusted 
with tickets to sell, but received no remuneration for his services, it 
was held that an indictment which charged him, as the servant of 
the other members of the committee, with embezzlement was bad, 
(R. V. Bren, 33 L.J.M.C. 59; S.C. L. & C. 346.) But in such a case 
the prisoner might be indicted under s. 405, though not under s. 408. 
And so it was held in the case of a person who was employed to get 
orders for goods and to receive payment for them, but who was paid 
by a commission on the goods sold, and was at liberty to get the 
orders and receive the money where and when he thought proper. 
(R. t;. Bowers, L.R. i, C.C. 41 ; R. v. Negus, 2 tbid. 34.) 

Where the defendant was a clerk or servant and was as such 
entrusted with property, a conviction under this section could be 
supported, although it was no part of his duty to take charge of the 
property, and altliough he might have refused to have anything to 
do with it. (R. v. Hastie, 32 L.J.M.C. 63; S.C. L. & C. 269.) For 
instance, if an officer were to employ his dressing-boy to draw his 
pay and disburse his bills out of it, this is a responsibility beyond 
the range of such a servant’s duty which he might fairly decline to 
accept. But if he accepted it, he would be liable under s. 408 for 
breach of trust. 

This principle was acted on in the following case. The prisoner was 
book-keeper of the Madras Male Asylum Press, and, as such, it was 
no part of his duty to keep the cash. He was not paid for keeping 
it, and his employers did not know of, and would not have assented 
to, his keeping it. But, by an arrangement between himself and the 
Superintendent of the Press, who was the proper Cash-keeper, the 
prisoner had taken upon himself and had discharged the outies of 
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Cash-keeper for about seven years. He was indicted for criminal 
breach of trust under s. 408, and Scotland^ C. J., left it to the jury as 
a matter of fact whether, having reference to the long course of busi- 
ness in the office, the prisoner had not undertaken the duty of Cash- 
keeper in addition to his other duties, and assumed a liability to 
account as Cash-keeper for the monies received in that capacity. He 
pointed to the words in any manner entrusted in such capacity,’* 
as showing that the legislature wished a liberal construction to be 
put upon the section in cases where the money was, in point of fact, 
received by the servant as a servant. (R. v. Vennant, 3rd Madras 
Sess., 1869.) It will be observed that in the consolidated English 
Statute (24 & 25 Viet. c. 96, s. 68. Larceny Consol. Act) the words 
which occurred in the old Statute shaW hy virtue of such employ • 
ment receive any chattel,” have been designedly omitted. Ac- 
cordingly, it has been held that the words “ employed as a clerk or 
servant*’ are wider than those which precede them, and include 
cases where there is no actual contract of service. Where the 
prisoner’s father was clerk to a local board, and lived with his father, 
assisted him in his duties, and acted for him in his absence, but was 
neither appointed nor paid by the board, it was held that he was 
properly indicted under these words for appropriating money which 
he had received while so acting. (R. v. Foulkes, L.R. 2, C.C. 150.) 
So a Constable who gratuitously accepted charge of Government 
monies from his Inspector, which he dishonestly converted to his 
own use, was convicted of criminal breach of trust. (R. v. Banee, 
7 Suth. Cr. I.) 

A servant who falsely accounts for money received by him from 
his master, is punishable under this section. (R. v. Golab Khan, lo 
Suth. Cr. 28.) 

409 . Whoever, being in any manner entrusted 

with property, or with any dominion 
over property, in his capacity of a 
public servant, or in the way of his 
business as a banker, merchant, factor, 
broker, attorney, or agent, commits criminal breach 
of trust in respect of that property, shall be punished 
with transportation for life, or with imprisonment of 
either description for a term which may extend to 
ten years, and shall also be liable to fine. 

Commentary- 

To constitute an offence under this section, the property entrusted 
to a public servant must be property which as a public servant he 
was authorized to receive. Therefore, where village officers, who 
were only authorized to receive money in discharge of the public 
revenue, received grain from the ryots, agreeing by a private arrange- 
ment to treat it as so much money, it was held that th^ could not be 
convicted under s. 409. (4 Mad. H. C. Appx. xxxii; S.Cl Weir, 104 
[179].) And, so, if title-deeds were deposited with an attorney, or 


Criminal breach 
of trust by pub- 
lic servant, or by 
banker, mer- 
chant, or agent. 
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jewels with a broker, not in their professional capacity, but as 
friends of the owner, for safe custody, their misappropriation of them 
would be punishable under s. 406, but not under s. 409, 


OF THE RECEIVING OF STOLEN PROPERTY. 


Stolen property. 


410 * Property, the possession whereof has been 

transferred by theft, or by extortion, 
or by robbery, and property which has 
been criminally misappropriated, or in respect of 
which criminal breach of trust has been committed, 
is designated as stolen property,** whether the 
transfer has been made, or the misappropriation or 
breach of trust has been committed, within or with- 
out British India. (Act VIII of 1882, s. 9.) But 
if such property subsequently comes into the posses- 
sion of a person legally entitled to the possession 
thereof, it then ceases to be stolen property. 


411 . Whoever dishonestly receives, or retains, 

Dishonestly re. ^^ 7 . stoleii property, knowing, or 
ceiving stolen pro- having reason to believe, the same to 

be stolen property, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, or with fine, or with 
both. 

Commentary. 

Whipping may be inflicted in lieu of the above punishment (Act 
VI of 1864, s. 2), and, upon a second conviction, whipping may be 
inflicted in lieu of or in addition to the punishment, (s. 3.) 

As to the summary jurisdiction of Magistrates over this offence, 
and the offence under s. 414 see Crim. P.C., s. 260 (e, f.) 

In indictments under this section, the first requisite will be to show 
that the property was “stolen,’’ within the terms of s. 410. This 
must be proved by exactly the same evidence as would be requisite if 
the principal offender were on his trial. Nor can the conviction of 
such principal be used against the receiver as evidence of the crime 
having been committed, for he was no party to it and had no power 
to cross-examine the witnesses, and it would still be perfectly compe- 
tent to him to prove the innocence of the convicted thief. (Post. 3^.) 
And, so, 

“Where two persons were indicted together, one for stealing and the other 
for receiving, and the principal pleaded gnilty, Wood, B. refused to allow the 
plea of gnilty to establish the fact of the stealing by the principal as against the 
receiver.” (1 Russ. 76.) 

The amendment in the definition of stolen property in s, 410 which 
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has been made by Act VIII of 1882, s. 9, will enable the Courts to 
convict a person for receiving stolen property, though the theft, &c., 
was committed beyond the jurisdiction of the Indian Tribunals. A 
contrary construction had been put upon the original section by a 
number of decisions cited ante p. 5, the latest and most considered 
of which was Empress v. Moorga, 5 Bom. 338. 

Not only must it be shown that the property was originally “stolen 
property,’^ but also that it continued in that state at the time of the 
receipt. In one case goods had been stolen, and when the thief was 
detected, they were taken from him, and then restored by the owner’s 
consent, that he might sell them to a person who had been in the 
habit of buying his booty. When the latter was indicted as a receiver, 
it was held that he could not be convicted, inasmuch as at the time 
of the receipt the goods were not stolen goods. (R. n). Dolan, 24 

L. J.M.C. 59; S.C. Dears, 436; see R. v. Schmidt, L.R. i, C.C. 15.) 
Money obtained upon a forged money order is not stolen property with- 
in the meaning of this section. (R. v. Mon Mohun, 24 Suth. Cr. 33.) 

So, also, the goods received must be the identical goods which were 
stolen, and not something for which they had been sold or exchanged. 
Where A stole six notes for ^100 and changed them into notes for 
^20, some of which he gave to B, it was ruled that B could not be 
convicted of receiving, as he had not received the notes which were 
stolen, (2 Russ. 481.) 

Again, there must be a receipt of the goods. This is in general 
sufficiently proved by showing that they are in the possession of the 
accused. But this cannot be laid down as an universal rule. It would 
always be open to him to show that he was not aware of their being 
there, or that the place of their deposit was one to which others had 
as free access as himself. (See ante p, 321.) And though there be proof 
of a criminal intent to receive, and a knowledge that the goods were 
stolen, if the exclusive possession still remain in the thief a convic- 
tion for receiving cannot be sustained. For instance, if a jeweller 
were apprehended in the act of bargaining with a thief for a stolen 
watch, the offence would not be complete till the purchase was con- 
cluded. But the actual manual possession, or touch, of the goods by 
the defendant is not necessary to the completion of the offence of 
receiving. It is sufficient if they are in the actual possession of a 
person over whom he has control, so that they would be forthcomii^ 
if he ordered it. (2 Russ. 470 ; R. v Smith, 24 L.J.M.C. 135; S. C. 
Dears, 494.) And where the prisoner had received the property 
knowing it to be stolen, whether for the purpose of assisting the thief, 
or for the purpose of concealment, it is equally a crime, although he 
gains no profit or advantage by the receipt. (2 Russ. 466.) 

There may be a receipt by subsequent ratification of the act of 
another. A wife, in the absence of her husband and without his 
knowledge, received stolen goods and paid money on account of them. 
The thief and the husband afterwards met. The latter then learnt 
that the goods were stolen, and he agreed on the price which was to 
be paid for them and paid the balance. It was held, that the receipt 
by him was complete from the time when he ratified and approved of 
his wife’s act, having a guilty knowledge. (R. v. Woodwara, 31 L.J. 

M. C. 91 ; S.C.L, & C. 12a.) 
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Lastly, and chiefly; a guilty knowledge must be shown. Mere 
recent possession of the stolen property is not alone sufficient, as 
such possession (where it proves anything) is in general evidence of 
stealing and not of receiving. (2 Russ. 483, see ante p. 322.) This 
knowledge may be proved by the evidence of the principal felon, pro- 
duced as a witness for the crown,* (his confession would not be any 
evidence,) (2 Russ. 484,) or circumstantially, as by showing that the 
defendant bought them very much under their value, or denied being 
in possession of them, or the like. So, also, instances of receiving 
other goods, stolen from the same person by the same thief, are 
admissible, as it is very unlikely that a succession of such transac- 
tions could be carried on without suspicion being raised. (2 Russ. 
486; Steph. Digest of the Law of Evidence. § ii. Act I of 1872, 
s. 14. Ind. Ev.) 

It will be observed that s. 411 uses the words having reason to 
believe the same to be stolen property. This phrase is satisfied by 
something short of actual knowledge. {Per Scotland^ C.J., R. v, 
Veeree, Madras Sessions, April 28, 1862. On the other hand it 
involves something more than mere suspicion. (See Empress r. 
Rangotimaji, 6 Bom. 402, post note to s. 414.) 

And, therefore, where goods are received by another under cir- 
cumstance of such equivocal character as ought to have aroused the 
suspicions of an honest man, the iury would be authorized in con- 
victing. 

Where the prisoner is charged with dishonestly retaining stolen 
property it is not necessary to show that he knew it to be stolen 
when he received it. It is sufficient to prove that he dishonestly 
retained it after he acquired that knowledge. (4 Mad. H.C. Appx. 
xlii ; S.C. Weir, 106 [181].) 

Under the law, both of England and Scotland, 

“ A wife cannot be indicted for receiving, or concealing, the stolen goods 
brought in by her husband, unless she make trade of the crime and has taken a 
part in disposing of the stolen broods.” (Alison Grim. L. 338 ; R. v. Wardroper, 
29 L. J.M.C. 116 ; S.G. Bell, 249.; 

There is nothing in this Code to protect the wife under such cir- 
cumstances (see ante p. 58), but I conceive it w'ould require very 
strong evidence of actual participation in the crime to render a con- 
viction against the wife satisfactory, since her subordinate position in 
the house makes the mere presence of the goods no evidence whatever 
against her. (R. v. Desilva, 5 N.W.P. 120.) 

A husband may be convicted of receiving from his wife. (R. v, 
McAlhey, 32 L.J.M.C. 35 ; S.C.L. & C. 250.) As to whether a person 
may be convicted of receiving the husband’s property from the wife, 
see ante p. 315 seq. 

The offence of dishonest retention of stolen property is distinct from 
the offence of dishonestly receiving stolen property. Guilty know- 
ledge at the time of receipt is not an -essential element of the former 
offence. (4 Mad. H.C. Appx. xlii; S.C. Weir, 106 [181].) 

412* Whoever dishonestly receives, or retains, 
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Pishonestly re- 
ceiving property 
stolen in the com- 
mission of a da- 
coity. 


any stolen property, the possession 
whereof he knows, or has reason to 
believe, to have been transferred by 
the commission of dacoity, or 
honestly receives from a person whom 
he knows, or has reason to believe, to belong, or to 
have belonged, to a gang of dacoits, property which 
he knows, or has reason to believe, to have been stolen, 
shall be punished with transportation for life, or 
with rigorous imprisonment for a term which may 
extend to ten years, and shall also be liable to fine. 


Commentary. 

See Act VI of 1864, ss. 2 & 3, ante p. 343. 

This section relates to criminals other than the original dacoits, 
and though it is prudent to add a count framed under it against 
those who are found in possession of the property, no additional 
penalty can be inflicted under it upon prisoners who are already con- 
victed under s. 391. 


“ It has been frequently ruled by the Bengal High Court, that, where stolen 
property is found in the possession of dacoits, the offence of “ knowingly having 
in possession” is to be considered as included in the original one of dacoity, 
unless there are circumstances which clearly separate the one crime from the 
other — length of time, or distance for example.” (R. d. Abool Hossein, 1 Suth. 
Cr. 48.) But mere possession of stolen articles of trifling value does not 
warrant the presumption that the receiver know them to be the proceeds of a 
dacoity, or had acquired them from one whom he knew, or believed, to be a 
dacoit. (R. v. Samimddin, 18 Suth. Cr, 25.) 

A commuted sentence of transportation under this section and 
Section 59 i^ante p. 32) cannot exceed 10 years. (R. v, Mohanundo, 
5 Suth. Cr. 16.) 


413 . Whoever habitually receives, or deals in, 

Habitu<aiy deal- property which he knows, or has reason 
ing in stolen prop- to believe, to be stolen property, shall 

be punished with transportation for 
life, or with imprisonment of either description for a 
term which may extend to ten years, and shall also 
be liable to fine. 

Commentary. 

Upon a second conviction for this offence, whipping may be in- 
flicted in addition to the above punishment. (Act VI of 1864, s. 4.) 

It is difficult to say what sort of evidence will be admissible and 
sufficient to procure a conviction under this section. At the very 
least two acts of receiving, or dealing in, stolen property must be proved. 
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or presumed ; and these acts must be at some little distance of time, 
otherwise they could not be taken as establishing a habit. Where a 
man had been several times actually convicted, this would, of course, 
be sufficient, and the previous convictions would be the best evidence 
against him, since having been himself a party, he could not dispute 
them. Previous convictions need not be proved by production of the 
record. It is sufficient if the fact be certified by the clerk of the Court, 
or other officer having the custody of the records of the Court where 
the conviction took place, or by a certificate signed by the officer in 
charge of the gaol in which the accused was confined, or by production 
of the warrant of commitment (Crim. P. C., s. 51 1.) Where there 
have been no convictions, the acts which are relied on as evidencing a 
habit, must in general be proved, just as if each were the subject 
of a separate indictment. Sometimes this might not be absolutely 
necessary. If it could be shown that a man kept a shop whicn 
was frequented by persons who were, and who must have been 
known by him to be, thieves ; if the nature of the goods which he 
purchased; the price which he paid; the precautions with which the 
goods were bought, kept, or disposed of ; the contrivances employed 
in the premises for concealment, for rapid exit, and for preventing 
entrance; and other similar circumstances gave strong evidence of 
a general nature of the trade pursued, even a single instance of 
receiving brought home for the first time might be sufficient to war- 
rant a conviction. But it would always be necessary to watch such 
evidence very narrowly. 

414 . Whoever voluntarily assists in concealing, 
... or disposing of, or making away with. 

Assisting m con- ^ 1 • i 1 i i 

cealment of stolen property wiiich he KDOws, or has rea- 
property. Relieve, to be stolen property, 

shall be punished with imprisonment of either 
description for a term which may extend to tnree 
years, or with fine, or with both. 

Commentary. 

I imagine that this section is intended to apply to cases where 
there has not been such a possession as would support an indictment 
against the party, as a receiver, under s. 41 1 . Where there has been 
such a possession, the offence of receiving will be complete, 

“ Even though the goods be retained for the shortest time, or though the 
object be not permanent possession, but temporary concealment.’* (Aiison 
Crim. L. 333.) 

As regards the effect of the words “ reason to believe,” the Bombay 
High Court said: “It was not sufficient to show that the accused 
was careless, or that he had reason to suspect that the property was 
stolen, or that he did not make sufficient enquiry to ascertain whether 
it had been honestly acquired. The word ‘ believe* in s. 414 is a very 
much stronger word than ‘suspect/ and it involves the necessity of 
showing that the circumstances were such that a reasonable man 
must have felt convinced in his mind that the property with which he 
was dealing was stolen property (Empress v* Rango, b Bom. 402.) * 
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OP CHEATING. 


Cheating. 


Whoever, by deceiving any person, fraudu- 
lently or dishonestly induces the person 
so deceived to deliver any property to 
any person, or to consent that any person shall retain 
any property, or intentionally induces the person so 
deceived to do or oihit to do anything which he 
would not do or omit if he were not so deceived, and 
which act or omissioh causes, or is likely to cause, 
damage or harm to that person in body, mind, re- 
putation, or property, is said to “ cheat.” 

Explanation . — A dishonest concealment of facts is 
a deception within the meaning of this section. 


Illustrations. 

(a) A, by falsely pretending to be in the Civil Service, intention- 
ally deceives Z, and thus dishonestly induces Z to let him have on 
credit goods for which he does not mean to pay. A cheats. 

(b) A, by putting a counterfeit mark on an article, intentionally 
deceives Z into a belief that this article was made by a certain 
celebrated manufacturer, and thus dishonestly induces Z to buy and 
pay for the article. A cheats. 

(c) A, by exhibiting to Z a false sample of an article, intentionally 
deceives Z into believing that the article corresponds with the sample, 
and thereby dishonestly induces Z to buy and pay for the article. 
A cheats. 

(d) A, by tendering in payment for an article a bill on a house 
with which A keeps no money and by which A expects that the bill 
will be dishonored, intentionally deceives Z, and thereby dishonestly 
induces Z to deliver the article, intending not to pay for it. A cheats. 

{e) A, by pledging as diamonds articles which he knows are not 
diamonds, intentionally deceives Z, and thereby dishonestly induces 
Z to lend money. A cheats. 

( /) A intentionally deceives Z into a belief that A means to repay 
any money that Z may lend to him, and, therefore, dishonestly 
induces Z to lend him money, A not intending to repay it.^ A cheats. 

ig) A intentionally deceives Z into a belief that A means to 
deliver to Z a certain quantity of indigo plant which he does not 
intend to deliver, and thereby dishonestly induces Z to advance 
money upon the faith of such delivery. A cheats; but if A, at the 
time of obtaining the money, intends to deliver the indigo plant and 
afterwards breaks his contract and does not deliver it, ne does not 
cheat, but is liable only to a civil action for breach of contract. 

ih) A intentionally deceives Z into a belief that A has performed 



Secs. 416-417.] 


CHEATING. 


349 


A's part of a contract made with Z which he has not performed, and 
thereby dishonestly induces Z to pay money. A cheats. 

(t) A sells and conveys an estate to B. A knowing that in con- 
sequence of such sale he has no right to the property, sells or mort- 
gages the same to Z without disclosing the fact of the previous sale 
and conveyance to B, and receives the purchase or mortgage money 
from Z. A cheats. 

416. A person is said to ‘‘ cheat by personation*^ 

if he cheats by pretending to be some 
flonatioL other person, or by knowingly substi- 

tuting one person for another, or 
representing that he or any other person is a person 
other than he or such other person really is. 

Explanation . — The oifence is committed whether 
the individual personated is a real or imaginary 
person. 

Illustrations. 

(a) A cheats by pretending to be a rich banker of the same name. 
A cheats by personation. 

(d) A cheats by pretending to be B, a person who is deceased. A 
cheats by personation. 

417. Whoever cheats shall bo punished with 

imprisonment of either description for 
a term which may extend to one year, 
or with fine, or with both. 

Commentary. 

Where several false statements are made which result in a person 
being cheated, it is no objection that some of them are not legally 
indictable, if there is any one which is criminal, and by means of 
which the properly was obtained. (R. v. Jennison, 31 L.J.M.C. 146; 
S.CL. & C. I 57 -) 

Under the English law a false statement as to a future fact did 
not constitute the offence of cheating. Therefore, a pretence that 
the party would do an act which he did not mean to do, as, for 
instance, a pretence that he would pay for goods on delivery, was not 
indictable. (2 Russ. 567.) And, so, it was laid down in Scotland, 
that ‘‘ the most extensive fraud committed by merely ordering goods 
on credit and not paying for them, without any false representation, 
did not fall under this species of crime.” (Alison Crim. L. 362.) 
This is not the case under the present Code, as appear from illustra- 
tions (/) and (^), in both of which a false pretence as to an intention 
is held to constitute the crime. This may create a great deal of 
difficulty. Whenever a contract is entered into, each party leads 
the other to believe that he intends to perform his own part. If he 
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subsequently fails, there will be nothing- to prevent an indictment 
being laid under this section, and the only question will be whether 
at the time of making the contract he intended to carry it out. In 
my opinion, the only safe rule to lay down will be, that mere breach 
of contract is not even primA facie evidence of an original fraudulent 
intention. (Affirmed by the Madras High Court, Cr. P. 90 of 1863, 
and/>0r Scotland^ C.J., in R. v. Wilson, 2 nd Madras Sessions, 1870; 
Acc. R. V, Hargovandas, 9 Bom. H.C. 448 ; R. 'v. Kadir Bux, 3 N.W.P. 
16; R. 2^. Sheodurshun, 17.) It will lie upon the prosecution to 
establish this intention affirmatively ; as, for instance, in the case of 
a borrower that he was hopelessly insolvent when he contracted the 
loan, and had no expectation of being able to repay it, (see ex parte 
Bayley, L.R. 3, Ch. 244) ; in the case of a contract to deliver goods 
that the person never had the means to deliver them, and never took 
any steps to procure them. It must be recollected that where an act 
is in itself innocent, but may become unlawful by being done with a 
particular intention, or under particular circumstances, the presump- 
tion of innocence prevails till the facts which destroy it are proved. 
(See ante pp. 82, 139.) 

A very common difficulty that arises on indictments for cheating 
is where the false statement is made in the progress of a sale. 
Sellers or so apt to ascribe extravagant value and fictitious qualities 
to their own wares, that almost every purchase might form the sub- 
ject of an indictment if praises of an article which turn out to be false 
could be charged as a crime. On the other hand, if a man gets my 
money by professing to give me one article when he really gives me 
another, as in the case of the wooden nutmegs which Yankee pedlars 
are said to vend, this is as heinous a fraud as any which we have 
mentioned. The difficulty is to draw the line. In England, the rule 
seems to be that no misrepresentation is sufficient, unless it is a false 
statement of a definite fact which forms the substance of the contract. 

For instance, where the prisoner induced a pawnbroker to advance 
him money upon some spoons which he represented as silver-plated 
spoons, which had as much silver on them as “ Elkington’s A,” (a 
known class of plated spoons,) and that the foundations were of the 
best material — the spoons were plated with silver, but were, to the 
prisoner’s knowledge, of very inferior quality and not worth the 
money advanced upon them — it was held that the conviction was bad. 
Lord Campbell, C.J., said. 

Here, the statement made by the prisoner resolves itself into a mere repre- 
sentation of the quality of the things sold. We must also bear in mind that the 
articles sold were of the species which they were represented to be, because they 
were spoons with silver on them, and the purchaser obtained those spoons, 
though the quality was not what it was represented to be. Now, it seems that 
it never could have been the intention of the legislature to make it an indictable 
offence for the seller to exaggerate the quality of the goods he was selling, any 
more than it would be an indictable offence for the purchaser during the bar- 
gain to depreciate their quality, and to say that they were not equal to what 
they really w«re, and so to induce the. seller to part with the goods at a lower 
price.** 

Lastly, we may quote the observations of Erie, J., who said. 

Looking at all the cases we have been considering, those that have been 
the subject of the greatest comment seem to me to fall ^hin the principle that 
where the substance of the contract is falsely represented, and by reason .of 
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that the money is obtained, the indictment is ffood. Where the ring was sold, 
as in the Qneeu n. Ball (C. & M. 249) and the chain, as in the Queen v. Roebuck 
(D. & B. 24) it was to be a silver ring and a silver chain. Silver was of the 
substance of the contract. In the Queen v. Abbot (1 Den. 0.0. 278) the 
substance of that contract was not cheese of aiw quality, but a cheese of the 
particular quality shown by the taster. In the Queen v. Kenriok (5 Q. B. 49) 
the fact that brought that case within the definition was that the man asseried 
that the horses had been the property of a lady deceased, were now the property 
of her sister, and had never belonged to a horse-dealer, and were quiet to 
drive. The purchaser wanted the horses for a lady of his family, and the 
essence of that contract was that they were horses which had been the property 
of a lady who had driven them. It was a false assertion of an existing fact. 
This appears to me not to be a right conviction, because it is not an aliinning 
of a definite triable fact to say that the goods are ecjual to Elkington*s A, but 
the affirmation is of what is mere matter of opinion, and falls within the 
category of untrue praise of the article intended to be bought.’* (R. v. Bryan, 
26 L.J.M.C. 84; S.O. D. & B. 265.) 

On the other hand, where the defendant, knowing that a particular 
piece of jewellery was only 6-carat gold, falsely represented that it 
was 15-carat gold, and thereby induced the prosecutor to purchase it, 
this w'as held to be a statement of a fact and not of an opinion, and 
the conviction for cheating was upheld. (R. v. Ardley, L. R. I, C.C. 
301 ; R. V. Foster, 2 Q. B. D. 301.) 

The refinements developed in some of the English cases are at- 
tacked with much vigour by the learned editor of Russell, his 
remarks (2 Russ. 567 n.) apply with still greater force to the Indian 
law. He says, 

“ One error, in some cases, seems to have been to consider the pretence apart 
from the finding of the jury, that it was made with intent to defraud. One 
man may extol an article innocently and another fraudulently in similar terme> 
but the latter alone is within the Statute.” 

“As to the distinction between a representation that articles are better in 
point of quality, and a representation that they are entirely different from what 
they really are, there is nothing in the Statute which warrants any such distinc- 
tion. What the Statute requires is, that there shall be a false pretence. (By 
s. 415, “ a deceiving.^*) Then is a representation as to quality a pretence? 
Possibly, where such a representation is made on the mere inspection of an 
article it may be rather a matter of opinion than a pretence. But, where it ia 
made with a full knowledg^r of the quality of the article, it is not opinion (for 
opinion must cease when knowledge exists) but an affirmation of a known fact, 
in other words a pretence.” 

“ As to the remark, that if extolling goods be within the Statute, depreciat- 
ing them must be so also, tho answer is, that if a person were to induce an 
owner to part with his property by falsely representing it as of inferior value, 
the case would clearly be within the Statute if the representation were made 
with intent to defraud. Suppose a veterinary surgeon represented that a valu- 
able race-horse had a fatal disease when he well knew^ that it had not, and by 
that means obtained it at the price of a useless horse, with intent to defraud the 
owner, the case would clearly be within the Statute.” 

A passenger by railway travelling in a carriage of a higher class 
than that for which he has paid was held not guilty of cheating under 
the Penal Code, but was indictable under the Railway ,^ct XVIII of 
1854, s. 3. (R. V. Dayabhoy, i Bom. H.C. 140. See now Act IV of 
1879, s. 32, Railways.) 

The Penal Code goes beyond the English law not only as to the 
nature of the pretence but also as to its object. By English law the 
object must be to obtain goods, money, or some valuable security. 
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But, under s. 415, the offence is completed if the prosecutor has been 
induced to alter his position in any way which may cause him damage^ 
or harm in body, mind, reputation, or property. For instance, it has 
been held in Bengal that to induce a high caste man to marry a low 
caste woman, by pretending that she was of higher caste, is cheating 
by personation within the meaning of s. 416. (R. v, Dabee Sing, 
7 Suth. Cr. 55 ; S.C. 3 Wym. Cr. 32.) If a person, by pretending to 
be a lawyer, were to induce another to entrust a suit to his manage- 
ment, that would be indictable under the Code, even although no fee 
was received, but it would be no offence in England. In a recent 
case Pollock, C. B., expressed his opinion that the Statute “ was not 
intended to control commerce by indictments for obtaining money 
under false pretences unless where the matter really and wholly was 
a piece of swindling, and that it was never meant to apply where 
there was merely some fraud committed in the course of a com- 
mercial transaction.” (R. v. Evans, 32 L.J.M.C. 40; S.C. L. & C. 
252.) But, under the Code, if, in the course of a genuine mercantile 
transaction, one party were by a false statement to lead the other 
to incur some loss, or risk of loss, an indictable offence would have 
been committed. And, even under English law, Willes, J., said, 
“since the cases of R. v. Abbot (i Den. 273) and R. v. Burgon (D. & 

B. ii) it is impossible to contend seriously that the case is not 
within the Statute because the chattel is obtained under a contract 
induced by a false pretence.” (R. v. Martin, L. R. i, C.C, 61.) 

It is not necessary that the pretence should be in words; the con- 
duct and acts of the party will be sufficient without any verbal repre- 
sentation. Thus, if a party obtain goods from another upon giving 
him in payment his cheque upon a banker, with whom in fact he has 
no account, this is a false pretence within the meaning of the Act, 
and so it is, if he knows that his account is overdrawn, and that the 
cheque will not be honoured, (R. v. Haselton, L. R. 2, C.C. 134.) 
And, similarly, where a man assumed the name of another, to whom 
money was required to be paid by a genuine instrument. So, where 
a person at Oxford, who was not a member of the University, went, 
for the purpose of fraudulently obtaining credit, wearing a com- 
moner’s gown and cap and obtained goods, this was held a sufficient 
false pretence, though nothing passed in words. (R. v, Barnard, 7 

C. & P. 784; approved 10 Ad. & E. p. 38.) 

Again, the money must have been obtained, or the change of con- 
duct must have been brought about, by means of the false pretence. 
And, therefore, as laid down above by Erie, J., the statement must 
be as to something which is of the substance of the contract ; for if it 
were a mere unimportant and irrelevant assertion, it could not be 
assumed that it had been an operating inducement. So also the 
statement must have been believed, otherwise it clearly could not 
have had any weight with the party to whom it was addressed. In 
one case it appeared that the prisoner had knowingly over-stated the 
amount of work he had done, with a view to get more than his proper 
amount of wages. The prosecutor paid him the money, knowing nis 
statement to be untrue. On appeal Cockburn, C.J., said, 

“ The conviction cannot be supported. Here the prosecutor knew that the 
pretence was false. The question in this case is, what is the motive opemting 
on the mind of the prosecutor to induce him to make this payment ? If it is a 
b<dief in the prisoner’s false statement, the offence of obtaining money under 
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false pretences is made out ; but it is not so, if, as in this oase, the motive be a 
mere desire to entrap the prisoner without such belief.’* (R- v. Mills, 26 L. J. 
M.C.79 ; S.C. D. & B. 20^) 

So where the prosecutor knowingly bought watered milk from the 
prisoner, with the view of putting an end to the practice, the convic- 
tion was quashed. (R. v, Kalee Modock, i8 Suth. Cr. 6i.) 

It is an offence to obtain land from a Revenue Officer by falsely 
represeflting that it is waste. (6 Mad. H.C. Ap. xii ; S.C. Weir, 112 
[187].) It would also be an offence to gain admission into a train, or 
an Exhibition, by a false pretence of having a ticket. But it would 
not be the offence of cheating if the person got in unobserved. (R, v. 
Mehervanji, 6 Bom. H.C.C.C. 6.) 

Lastly, the false pretence must be used with a view to defraud. 
This will in general, be assumed from the fact that a fraud was 
effected. On the other hand, a case might be imagined where it 
could be shown that tlie party merely intended a practical joke, or 
had some collateral object in view, but no intention of cheating any^ 
one. In one case the following curious state of tacts appeared. The 
prosecutor owed the prisoner’s master a sum of money, of which the 
latter could not obtain payment, and the piisoner, in order to secure 
to his master the means of paying himself, had gone to the prose- 
cutor’s wife in his absence and told her that his master had bought 
of her husband two sacks of malt and had sent him to fetch them 
away, upon which she delivered them up. Coleridge^ J., told the 
Jury, 

“Altbougb, primd facie, every one must be taken to have intended the 
natural consequence of his own act, yet if, in this case, yon are satisfied that the 
prisoner did not intend to defraud the prosecutor, but only to put it in his 
master’s power to compel him to pay a just debt, it will be your duty to find 
him not guilty. It is not sufficient that the prisoner knowingly stated that 
which was false and thereby obtained the malt. You must be satisfied that the 
prisoner at the time intended to defraud the prosecutor.” (2 Russ. 670 ) 

This dictum was a good deal relied on in a case at Madras, R. v, 
Longhurst. There, the prisoner had confessed the fact that he had 
introduced an overcharge for coolies and obtained money thereby. 
He attempted, however, to set up as a defence that he had paid cer- 
tain money out of his own pocket on a contract for goods supplied to 
the Railway Company; that, through a mistake in his accounts, he 
had omitted to charge it at the proper time, and that afterwards, 
being afraid of incurring blame for this irregularity, he had adopted 
this indirect way of reimbursing himself. Hence, no fraud was prac- 
tised upon his employers, the only result of the false pretence being 
that they had paid money for one thing which w'as really due for 
another. Bittleston, J., refused to receive the evidence, on the 
ground that it could form no defence. On the above case being 
cited he distinguished it on two grounds. First, that, in the case 
quoted, the debt was admitted to be a just one, whereas here it had 
never been even brought to the knowledge of the Railway Company. 
Secondly^ that in the former case it did not appear that the prisoner 
ever intended to deprive the owner permanently of his malt, but 
merely to detain it temporarily, as a means of putting the screw 
upon him, to make him pay. (R. v. Longhurst, 4th Sessions, 1858.) 
The latter, I conceive, to be the true ground. 
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In a more recent case the defendant was indicted for obtaining a 
carriage from the prosecutor by false pretence. He admitted the 
fact, but said that the prosecutor owed him money, and that he got 
the carriage in order to compel payment. Bittleston, J., in charging 
the Jury, said, 

“ I advise you not to convict unless yon are satisfied that the prisoner obtain- 
ed the property intending absolutely to apply it to bis own use. If you think he 
did not obtain it with the intention of keeping it, but of putting a sgrew upon 
the prosecutor to make him pay the money due by him, then 1 think he is not 
guilty of the offence. The prosecutor admits that there was a debt due, and 
there is evidence of an arbitration between them as to a money dispute. If you 
think it was merely a trick resorted to for the purpose of pressure, then I 
recommend you to acquit. It is very dangerous to convict upon a criminal 
charge, where the case comes merely to a matter of civil dispute.” (R. v. 
Sheik Ahmed, 4th Sessions, 1860, Madras.) 

It will be remembered that the above indictments were under the 
old law. I am, however, inclined to think that all such cases would 
come under s. 415. The offence under this section consists of cheat- 
ing a person into delivery of the property, and the mode in v/hich it 
was intended to use it, or the length of time during which it was to 
be kept, seem to me to be immaterial. It was different under the 
English Statute. There, the crime consisted in obtaining the article 
by false pretences “ with intent to cheat or defraud any person of 
the same.” It might fairly be said that there was no such intention if 
the possession of the article was not to be permanent, and if no loss in 
respect of it was ever to be inflicted upon the owner. Under the 
present Code the test is the honesty of the means by which the change 
of possession was effected, not the object which the accused had in 
view. Even in England, it is no defence to a charge of cheating that 
the prisoner when he got the goods into his possession by the false 
pretence intended to pay for them, whenever it should be in his power 
to do so. (R. V, Naylor, L.R. i, C.C. 4.) 

Where the question is, whether a defendant made the false state- 
ment with an intention to cheat, evidence that he had made similar 
false statements a short time previously and obtained money by them 
is admissible, if it tends to show that on the occasion, which is the 
subject of enquiry, he was acting with a guilty knowledge ; if not, 
it is inadmissible. For instance, where a prisoner was charged with 
obtaining money from a pawnbroker by the false pretence that a piece 
of worthless jewellery consisted of real stones, evidence that he had 
two days before obtained money from another pawnbroker on the 
pledge of a chain which he represented as real gold when it was not, 
was held to be rightly received. The Court said, “It tends to shew 
that ho was pursuing a course of similar acts, and thereby it raises ^ 
presumption that he was not acting under a mistake. It is not con- 
clusive, for a man may be many times under a similar mistake, or mAy 
be many times the dupe of another; but it is less likely he should be 
so more often than once, and every circumstance which sho^s he was 
not under a mistake on any one of these occasions strengthens the 
presumption that he was not on the last.’* (R. v, Francis, L.R. 2, 
C.C. 128,) 

On the other hand where the false pretence alleged was that the 
prisoner had authority to receive money, evidence tnat he had a few 
days before obtained another sum of money by a similar false pre- 
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tence as to his authority was held inadmissible (R. v Holt, 30 L,J.M.C. 
1 1 ; S.C. Bell, 200.) As Blackburn, J., remarked in the previous case, 
( L. R. 2, C. C. 1 30.) “ There the alleged false pretence was an assertion 

of authority to receive the money, and the question was authority or 
no authority. The evidence was wholly irrelevant.” The facts in 
the last case established that the prisoner had been expressly for- 
bidden to receive the money, therefore no question as to guilty inten- 
tion could arise. But if upon the facts it might have been doubted 
whether he did not really suppose that he was authorized to receive 
payment, then I imagine evidence would have been properly admitted 
to show that on a former occasion, he had not only set up such an 
authority, but had given a false statement of the mode in which the 
authority had been conferred upon him. See, too, Ind. Ev, Act I of 
1872, ss. II, 54; R. V. Parbhudas, ii Bom. H.C. 90.) A fraudulent 
intent is necessary. Therefore, where a person, who had agreed to 
sell land, set out to register tlie conveyance, but fell ill on the way 
and sent on another person who had the deed registered in his name 
by personating him, it was held that the defendant had committed 
an offence under s. 93 of Act XX of 1866 (Registration) but not under 
s. 419. (R. V. Lewthi, 2 B.L.R.A. Cr. 25 ; S.C. 1 1 Suth. Cr. 24.) 

The offence of cheating can only be tried by the Court within 
whose jurisdiction the cheat took place. It cannot be tried by any 
Court into whose jurisdiction the property fraudulently obtained has 
been brought. (R. v. Stanbury, 31 L J.M.C. 88 ; S.C.L. & C. 188.) 

418- Whoever cheats, with the knowledge that 

he is likely thereby to cause wrongful 

Cheating with-i , •' .. 

knowiedp that loss to a peTsoii wiiose interest in 

bethCTeby'’ca3 transaction to which the cheating 

to a per.oa whose relates he was bound, either bylaw, 

er is bound to OF by a legal Contract, to protect, shall 
protect. punished with imprisonment of 

either description for a term which may extend to 
three years, or with fine, or with both. 

Commentary. 

This section would apply to cases of cheating by a guardian, 
trustee, solicitor, or agent, by the manager of a Hindu family, or the 
Karnaven of a Tarwad in Malabar. 

419. Whoever cheats by personation shall be 

punished with imprisonment of either 
by*^*r- description for a term which may ex- 
tend to three years, or with fine, or 
with both. 

420. Whoever cheats, and thereby dishonestly 

Cheating and induces the pcrson deceived to deliver 
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S“'‘rd’eiivsry”of property to any person, or to 

property. make, alter, or destroy the whole or 

any part of a valuable security, or any 
thing which is signed or sealed, and which is capable 
of being converted into a valuable security,, shall- be 
punished with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 


FIIADDULENT DEEDS AND DISPOSITIONS OF PROPERTY, 

421. Whoever dishonestly or fraudulently re- 
Dishonest or uioves, conceals, OP delivers to any 


fraudulent re- 
moval or conoeal- 
ment of property 
to p> event distri- 
bution among 
creditors. 


person, or transfers or causes to be 
transferred to any person, without 
adequate consideration, any property, 
ii^tending thereby to prevent, or know- 
ing it to be likely that he will thereby prevent, the 
distribution of that property according to law among 
his creditors or the creditors of any other person, 
shall be punislied with imprisonment of either de- 
scription for a term which may extend to two years, 
or with fine, or with both. 

422. Whoever dishonestly or fraudulently pre- 
vents any debt or demand, due to him- 

5 from 

made available according to law for 
payment of his debts or the debts of 
such other person, shall be punished 
with imprisonment of either descrip- 
tion for a term which may extend to two years, or 
with fine, or with both. 


* 4 V4 V* V* A.V • • 




venting from being 
made available for 
his creditors a debt 
or demand due to 
the offender. 


Commentary. • 

It is difficult to see the distinction between these sections and 
ss. 206-208, (See antepp. 180, 181.) The words in s. 421 which refer 
to the “ distribution of property according to law among creditors** 
seem to relate to the procedure in insolvency, which is the only case 
in which property is so distributed. Their effect niay be to render 
criminal what is known in bankruptcy by the term fraudulent pre- 
ference. The policy of the bankrupt and insolvent laws is to ensure 
to every creditor a proportional share of his debtor's estate. Therefore 
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** Prim&facie, a trader who, on the eve of bankmptoy, hands over to a creditor 
assets which ought to be ratrably distributed among all his creditors, mast be 
taken to bare acted in fraud of the law. But if circumstances exist which tend 
to explain and give a different character to the trail saction, and to show that 
the debtor acted from a different motive, these circumstances must be left to 
the jury, who should be told that unless they come to the conclusion that the 
debtor had the intention of defeating the law and preventing the due distribu- 
tion of his assets, by preferring one creditor at the expense of the rest, the 
transaction will stand good in law.** {Per Cocfcbum, C.J., Bills v. Smith, 
34L.J.Q.B. 68, 72.) 

In that case the insolvent had repaid a considerable .sum of money 
when hopelessly embarrassed, but it was found that he did so not 
from any fraudulent intention, but merely in pursuance of a previous 
undertaking to pay on that day. The Court pointed out that the 
absence of pressure by the creditor was only material as raising a 
presumption of fraudulent intention ; but that that presumption 
might be equally rebutted by any other circumstances, which tended 
to show that the desire to give a fraudulent preference was not the 
motive operating upon the debtor in handing over his assets to the 
particular creditor. 

Accordingly, Sir Mordaunt Wells is reported to have said at the 
sitting of the Calcutta Insolvent Court on the nth January 1862, that 
before going into the business of the day there was a matter of great 
importance which he wished to announce publicly. As that was the 
first Insolvent Coiiit day held after the passing of the Penal Code, 
and as it might not be generally known that there were two sections 
in the Code which would materially affect parties who came into that 
Court for protection after making over their property to their rela- 
tions or friends, he thought it right to state the course he intended to 
take in respect to such cases in future, armed as he was with the 
power vested by the new law. 'I’he sections were 421 & 423 intro- 
duced into the Penal Code, and he was quite certain that if those 
sections were properly worked, they would tend most materially to 
strike at the root of the benamee system, and he considered it his duty 
to state thus publicly the course he intended to take with reference 
to those sections. He then read ss. 421 & 423, and proceeded to 
observe that it was his intention in every benamee transaction in which 
he was satisfied that it was a benamee transaction, and done with a 
view to defeat the creditors in getting at the property, to direct the 
parties to be prosecuted before the magistrate, not only the insolvent, 
but the parties connected with such transactions. 

423- Whoever dishonestly or fraudulently signs, 

executes, or becomes a party to, any 
deed or instrument which purports to 
of deed of transfer, or subiect to any charge, any 

ing a false ei»te- property. Or any interest therein, and 
meet of consider- Contain s any false statement 

relating to the consideration for such 
transfer or charge, or relating to the person or 
persons for whose use or benefit it is really intended 



358 


MISCHIEF. 


[Chap. XVII, 


to operate, shall be punished with imprisonment of 
either description for a term which may extend to 
two years, or with fine, or with both. 

Commentary. 

Two ingredients are required to make up the offence in this section. 
First, a fraudulent intention ; and, secondly, a false statement as to 
the consideration for the document, or the person in whose favour it 
is to operate. The mere fact that an assignment has been taken in 
the name of the person not really interested will not be sufficient. 
Such transactions, known in Bengal as henamee transactions (see 
Gopeekrist v. Gungapersaud, 6 M. I. A. 53), have nothing necessarily 
fraudulent. But if a debtor were to purchase an estate in the name 
of another for the purpose of shielding it from his creditors ; or to 
execute a mortgage deed, reciting a fictitious loalf (Moheshur Bux v. 
Bhikha Chowdry, 5 Suth. 61 ; S.C. i Wym. 95); or if the manager of 
an Hindu family, assigning the family property without any neces- 
sity, were to insert in the deed a statement that the assignment was 
made to pay the Government dues, or to discharge an ancestral debt, 
this would be such a fraudulent falsehood as would bring his act 
within s. 423. 

424 Whoever dishouestly or fraudulently con- 
ceals, or removes, any property of 
fraudulent remo- himselt OF any Other person, or dis- 

honestly or fraudulently assists in the 
concealment, or removal, thereof, or 
dishonestly releases any demand or claim to which 
he is entitled, shall be punished with imprisonment 
of either description for a term which may extend 
to two years, or with fine, or with both. 

Commentary. 

Such acts as the removal by a tenant of his furniture, or crops, to 
avoid a .distress for rent, or a release of a debt by one of several 
executors, partners, or joint-creditors, to the injury of the others, and 
without their consent, would come within this section. And so it 
has been held that one partner may be convicted uqder this section 
for dishonestly removing the partnership account books, in fraud 
of his co-partners. (R. v. Gour Benode, 13 B.L.R. 308, n. 2 ; S.C. 21 
Suth. Cr. 10.) But care must be iBken that purely civil rights are 
not disposed of in Criminal Courts. (Mad. H.C. Pro., 15th Aug. 
1868; S.C. Weir, 113 [189]; R. v, Brojo Kishore, 8 Suth. Cr. 17.) 

OF MISCHIEF. 

Whoever, with intent to cause, or knowing 
that he is likely to cause, wrongful 
loss or damage to the public or to any 


Hiscbief. 
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person, causes the destruction of any property, or 
any such change in any property, or in the situation 
thereof, as destroys or diminishes its value or utility, 
or affects it injuriously, commits mischief.’* 

Explanation 1. — It is not essential to the offence 
of mischief that the offender should intend to cause 
loss or damage to the owner of the property injured 
or destroyed. It is sufficient if he intends to cause, 
or knows that he is likely to cause, wrongful loss or 
damage to any person by injuring any property, 
whether it belongs to that person or not. 

Explanation 2. — Mischief may be committed by 
an act affecting property belonging to the person 
who commits the act, or to that person and others 
jointly. 

Illustrations, 

(а) A voluntarily burns a valuable security belonging to Z, in- 
tending to cause wrongful loss to Z, A has committed mischief. 

(б) . A introduces water into an ice-house belonging to Z and thus 
causes the ice to melt, intending wrongful loss to Z. A has com- 
mitted mischief. 

(c) A voluntarily throws into a river a ring belonging to Z, with 
the intention of thereby causing wrongful loss to Z. A has comm’ tied 
michief. 

(^) A, knowing that his effects are about to be taken in execution 
in order to satisfy a debt due from him to Z, destroys those effects, 
with the intention of thereby preventing Z from obtaining satisfaction 
of the debt, and of thus causing damage to Z. A has committed 
mischief, 

(^) A, having insured a ship, voluntarily causes the same to be 
cast away with the intention of causing damage to the underwriters. 
A has committed mischief. 

(P) A causes a ship to be cast away, intending thereby to cause 
damage to Z, who has lent money on bottomry on the ship. A has 
committed mischief. 

(^) A, having joint property with Z in a horse, shoots the horse, 
intending thereby to cause wrongful loss to Z. A has committed 
mischief. 

(/i) A causes cattle to enter upon a field belonging to Z, intending 
to cause and knowing that he is likely to cause damage to Z’s crop. 
A has committed mischief. 
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Commentary. 

The essence of the offence of mischief, as of criminal trespass, is 
the improper intention with which the act is done. Hence “ If a 
person deals injuriously with property in the honOi. fide belief that it 
is his own, he cannot be convicted of the offence of mischief, because 
his act was not committed with intent to cause wrongful loss or 
damage to any one. But the mere assertion of a claim of right is 
not in itself a sufficient answer to such charges. It is the duty of the 
Criminal Court to determine what was the intention of the alleged 
offender.’* Where the Court finds that the accused not only had no 
right, but that he could not have been ignorant that he had no right, 
and that in fact he affected the property injuriously, it is no answer to 
the charge that the intention of the offender was to benefit himself, 
provided he knew that that benefit could only be acquired by causing 
wrongful loss to another. (Empress v, Budh Singh, 2 All. loi ; R. 
V. Dinobandhu, 3 B.L.R.A. Cr. 17; S.C. 12 Suth. Cr. i.) 

Neglect on the part of an owner of cattle to fence his field, in con- 
sequence of which the cattle stray into his neighbour’s field, is not 
mischief within Ulus. (h). Th^re must be an act done, causing the 
cattle to enter with knowledge that damage will ensue. (R. v. Araz, 
10 Suth. Cr. 29: Forbes v, Grish Chunder, 6 B.L.R. Appx. 3; S.C. 
14 Suth, Cr. 31 ; 6 Mad. H.C. Appx. xxxvii; S.C. Weir, Ii4[i9i]; 
Empress v. Bai Baya, 7 Bom. 126.) Nor is it mischief to graze cattle 
upon waste land without paying Government fees, (5 Mad. H.C. 
Appx, XXX; S.C. Weir, 115 [191] or to open an irrigation sluice at 
the time at which it should have been closed as regards the defendants 
and open for other cultivators, the remote loss to the property of 
others which might follow from such an act not being such a destruc- 
tion as the section contemplates. (7 Ibid.y xxxix.) 

Mischief may be committed by the destruction of a document which 
is invalid for the purpose for which it was executed, and therefore is not 
a valuable security, (see illus. (a) but which contains admissions 
rendering it useful as evidence for collateral purposes. (R. v. Vya- 
puri, 5 Mad. 401.) 

• 

426 - Whoever commits mischief shall be punish- 

ed with imprisonment of either de- 
PuniBhment for scription for a term which may extend 
chief. to three months, or with nne, or with 

both. 

Commentary. 

A prisoner charged with the theft and killing of two sheep under the 
value of Rs. 10 can only be dealt with under this section. (Rulings 
of the Madras Sudder or High Court, 9th May 1853.) 

See note to s. 277, ante p. 225. 

427 - Whoever commits mischief, and thereby 

causes loss or damage to the amount 
of fifty Rupees or upwards, shall be 
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punished with imprisonment of either 
Rupees. description for -a term which may 

extend to two years, or with fine, or with both. 

Commentary- 

See as to tlie summary jurisdiction of Magistrates over this offence. 
Cum. P.C., s. 260 {g). 

428 . Whoever commits mischief by killing, poi- 

Misebief by kill- ^^oning, maiming, or rendering useless, 
01; maiming anv animal or animals of the value of 

any animal of the . t i ii i 

value of ten Ru- tell JKupees OF upwards, shall be pun- 

ished with imprisonment of either de- 
scription for a term which may extend to two years, 
or with fine, or with both. 

429 - Whoever commits mischief by killing, poi- 
, . , , , soning, maiming, or rendering useless, 
or^ maiming any el^hant, camel, horse, mule, buf- 
falo, bull, cow, or ox, whatever may 
value of 50 Hu- the value thereof, or any other 

pCGS, • ' ■/ 

animal of the value of fifty Rupees or 
upwards, shall be punished with imprisonment of 
either description for a term which may extend to 
five years, or with fine, or with both. 

Commentary. 

A calf does not come within the terms bull, cow, or ox,’^ and, 
therefore, if not worth Ks. 50, its destruction must be dealt with under 
ss. 426 or 428, according to its value. (R. v. Cholay, per Scotland, 
C.J., 4th Madras Sessions, 1864.) 

430 . Whoever commits mischief by doing any 

act which causes, or which he knows 
Mischief by in- ^o be likely to cause, a diminution of 

itirv to worlcB or ^ • 

Irrigation or by the supply of water for agricultural 

purposes, or for food or drink for 
human beings or for animals which are 
property, or for cleanliness, or for carrying on any 
manufacture, shall be punished with imprisonment 
of either description for a term which may extend to 
five years, or with fine, or with both. 

46 
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Commentary* 

Where a person levelled, filled up, and cultivated a water-course 
over his own lands which conveyed water to the land of the prosecu- 
tor, it was held that this act was mischief within the meaning of 
s. 425 if the defendant knew th^ the prosecutor was entitled to the 
water and that by this act his right would be obstructed. (2 Wym. 
Cr. 47.) On the other hand, it has been held in Madras that a person 
who commits an offence coming within the words of this section, for 
instance stopping up an irrigation channel and thereby preventing 
a flow of water to a neighbour’s field, must be charged under it, and 
not under the general s. 426. (Mad. H.C. Rul., i ith Aug. 1871; S.C. 
6 Mad. Jur. 452.) A difference of jurisdiction arises according to 
the section under which the charge is framed. 

Acts done under a bond^ fide claim of right are not within this sec- 
tion. But it is not necessary that they should be merely wanton 
acts of waste. (Ramakrishna v. Falaniyandi, i Mad. 262 ; S.C. Weir, 

431 - Whoever commits mischief by doing any 

act which renders, or which he knows 
'°to ^ pabi?o to be likely to render, any public road, 
ri^r bridge, navigable river or navigable 

channel, natural* or artificial, impass- 
able, or less safe for travelling or conveying pro- 
perty, shall be punished with imprisonment of either 
description for a term which may extend to five years, 
or with fine, or with both. 


432 - Whoever commits mischief by doing any 

act which causes, or which he knows 
to be likely to cause, an inundation or 
an obstruction to any public drainage 
attended with injury or damage, shall 
be punished with imprisonment of 
either description for a term which may extend to 
five years, or with fine, or with both. 


Misoliief by 
causing inunda- 
tion or obstruc- 
tion to public 
drainage attended 
with damage. 


Commentary. 

The act which is charged as an offence under this section must be 
itself a mischievous act at the time that it is done, the likelihood 
that an inundation or obstruction to drainage may follow being 
merely a circumstance of aggravation. Therefore, where a man 
erected a dam across a river, which in itself neither caused the de- 
struction of any property, nor any such change in any property or its 
situation as destroyed or diminished its value or utility, or affected 
it injuriously, he was held not punishable under. s. 432, though the 
Magistrate found, as a fact, that he knew that the dam was likely to 
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inundate other adjacent villages. (4 Mad. H.C. Appx. xv : S.C. 
Weir, 1 16 [198].) 

433 * Whoever commits mischief by destroying, 

or moving, %ay light-house or other 
light used as a sea-mark, or any sea- 
or rendering mark, or buoy, or other thing placed as 

loss useful a light. • j e ^ i ^ 

house or 8041- marie, u guioe for navigators, or by any act 

which renders any such light-house, 
sea-mark, buoy, or other such tiling as 
Jiforesaid less useful as a guide for navigators, shall 
be punished with imprisonment of either description 
for a term which may extend to seven years, or with 
fine, or with both. 


434 Whoever commits mischief by destroying, 

or moving, any land-mark fixed by the 
authority of a public servant, or by 
iug,*’ic., a land, any act whicli renders such land-mark 
public authority. less usetui as such, Shall be punished 

with imprisonment of either descrip- 
tion for a term which may extend to one year, or 
with fine, or with both. 


435. Whoever commits mischief by fire or any 

explosive substance, intendingto cause, 
or knowing it to be likely that he will 
thereby cause, damage to any pro- 
perty to the amount of one hundred 
Rupees or upwards, or (where the 
property is agricultural produce) ten Rupees or up- 
wards, (Act VIII of 1882, s. 10), shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, and shall also be 
liable to fine. 


Miscliief by fire 
or explosive sub- 
stance with intent 
to cause damage 
to the amount of 
100 Rupees. 


See Cr. P.C., s. 44, ante p. 1 10. 

436 . Whoever commits mischief by fire or any ex- 
plosive substance, intending to cause, 
Muebief by fire or knowing it to be likely that he will 
*tanc?witriu?»t thereby cause, the destruction of any 
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ahousc, building which is ordinarily used as a 
place of worship, or as a human dwell- 
ing, or as a place for the custody of property, shall be 
punished with transportation for life, or with impri- 
sonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

See Cr. P.C., .s. 44, a}if€ p. no. 

437. Whoever commits mischief to any decked 

, , . , vessel, or any vessel of a burden of 

intent, to destroy twciity tons OF upwai’ds, intending to 
Lued destroy or render unsafe, or knowing 

it to be likely that lie will thereby 
destroy or render unsafe, that vessel, 
shall be punished with imprisonment of either 
description for a term which may extend to ten 
yejirs, and sliall also be liable to fine. 

438 . Wlioever commits or attempts to commit, 

vnm,t.inont f,>r ^y fii'c or any explosive substance, 
the rniKchiof de. gucli miscluef as is described in the 

BcrilMiU in ilio last , . ini 

when ootn. last preceding section, shall be punish- 

transportation for life, or with 
imprisonment of either description for 
a term which may extend to ten years, and shall also 
be liable to fine. 


r u n i 8 h in e n t. 
intentionally 


439 - Whoever intentionally runs any vessel 

aground or ashore, intending to com- 
mit theft of any property contained 
therein, or to dishonestly misappro- 
priate any such property, or with intent 
that such theft or misappropriation of 
property may be committed, shall be punished with 
imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to 
fine. 


440 . Whoever commits mischief, having made 

preparation for causing to any person 
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death, or hurt, or wronarful restraint, 
cao«iag death or or feai* of death, or of hurt, or of 
' wrongful restraint, shall be punished 

with imprisonment of either description for a term 
which may extend to five years, and shall also be 
liable to fine. 



CHIMINAL TRESPASS. 

Whoevei- enters into or upon property in 
the possession of another, with intent 
to commit an offence {see s. 40 ante 


p. 28), or to intimidate, insult, or annoy 
any person in possession of such property ; or having 
lawfully entered into or upon such property, unlaw- 
fully remains there with iuUmt thereby to intimidate, 


insult, or annoy any such person, or with intent to 
commit an offence, is said to commit criminal trespass. 


Commentary. 

'I’his section is sinj^ularly vague. Suppose a person goes to pay a 
visit to a Iriend in order to retail a piece ol scandal winch would come 
under the section as to defamation, is this criminal trespass? Accord- 
ing to the definition it is, for he enters into property which is in the 
possession of another with intent to commit an offence. Again, if a 
thief goes to the house of a receiver for the purpose of parting with his 
booty and does so, here he is committing an offence, namely, abetting 
tlie crime of the receiver, but is he also committing a criminal tres- 
pass? I conceive that the section must be limited to cases where the 
entry is in itself part of the unlawful act, and is cither expressly, or 
impliedly, against the will of the owner of the property, b'or instance, 
suppose a man weie to go upon the premises of another with intent to 
steal his money, to abduct his daughter, to lame his horse, or the like, 
here the entry would be inseparably connected with the offence aimed 
at, and would be against the will of the owner. 

Of course, an authority to enter may be revoked, either expressly, 
or by implication. No authority to remain can be assumed to last after 
the person who was authorized to enter for one purpose proceeds to 
employ this opportunity in the commission of an offence for which he 
has not got the permission of the owner of the property. Therefore, 
if a guest were to proceed to pick the lock of his entertainer's desk 
for the purpose of taking his money, this would be an “ unlawful re- 
maining in the house with intent to commit an offence,*' and, there- 
fore, would be “house-trespass." But if he employed himself, in 
conjunction with the pr^rietor, m illicit coining, this would be indict- 
able as a substantive offence, but the mere continuance in the house 
could not be called “an unlawful remaining” in it, since of itself it was 
not unlawful. 
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The offence of criminal trespass is only committed where some crimi- 
nal intent is present to the mind of the person charged, and under 
some sections of this chapter (ss. 449, 451, 454, 457), the punishment 
varies according as the prisoner is convicted of intending to commit 
one crime or another. Of course, there must be circumstances in the 
case which lead to the presumption that the prisoner had any criminal 
intent, or the particular intent with which he is charged, as no crimi- 
nal intent can be assumed in the absence of proof. But it must not 
be assumed that for this purpose it will always be necessary to adduce 
independent evidence different from that which makes out the sub- 
stantive offence. For instance, if a man is found in the middle of the 
night in another’s house, this of itself is ample evidence to convict 
him, not merely of house-breaking by night, but of doing so with intent 
to commit theft. On the other hand, independent circumstances 
might lead to the conclusion that his object was to commit adultery, 
or even murder. So, if a party were found enjoying themselves at a 
picnic upon another man’s land this would not be even prima facie 
evidence of a criminal trespass. But if it was shown that they had 
gone there in open defiance of a previous prohibition, that might be 
taken as evidence of an intent to insult or annoy. 

There is a distinction between an act which is unlawful and an act 
which is an offence. Theiefore, entry upon land with intention to 
do that which the civil law will prevent or punish does not constitute 
criminal trespass. For instance, the cultivation of Government waste 
land without permission (4 Mad. Jur. 205; S.C. Weir, 117 [198]; but 
see 5 Mad. H.C. Appx. xvii; S.C. Weir, 117 [199]), or the re-entry 
upon land from which a person has been ejected by civil process 
(6 Mad. H.C. Appx. xix), or the entering of an Exhibition building 
without a ticket (R. u. Mehervanji, 6 Bom. H.C.C.C. 6), or breaking 
open a door at an illegal hour for the purpose of effecting an arrest 
or a distraint (Empress v. jotharam, 2 Mad. 30), or following game 
upon land for the purpose of killing it, even in defiance of previous 
warnings (Chunder Narain v. Farquharson, 4 Cal. 837) are not acts 
which of themselves and without proof of any further intent are 
punishable under s, 441, or under any other section of which a 
criminal trespass forms an essential part, {re Gobind Prasad, 2 
All. 465.) 

When a man who was not entitled to the use of a burial ground 
ploughed up part of it, the Court held that the offence was com- 
mitted, as his intent must be inferred from the nature of his acts, 
and it was scarcely possible to conceive any act more calculated to 
cause annoyance than the act of ploughing up a burial ground. 
(6 Mad. H.C. Appx. xxv; S.C. Weir, 118 [199].) In that case, the 
Court assumed the burying ground to be in the possession of a corpo- 
rate person whom it was intended to annoy, vt£r., the portion of the 
public who were entitled to be buried there. On the other hand, 
where a man ploughed up part of a public footpath, the Court re- 
fused to confirm a sentence under s. 441. (Ibid., 26, S.C. Weir, 119 
[206].) They appear to have distin^ished it from the last case on 
the ground that the defendant was himself one of the public who were 
entitled to the use of the footpath, and they were unable to say that 
there was an illegal entry on property in the possession of another 
with intent to annoy the person in possession. The defendant, they 
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said, might have been indicted for a nuisance under s. 283, or dealt 
with under the Crim. P. C., s. 20. It is certainly difficult to see how 
any one could be in possession of a public footpath except the person 
who was walking upon it. W'ith regard to the burial ground, of 
course it was possible that the public, other than the corpses, might 
be in possession of it by a care-taker or otherwise. But I should 
have imagined that the intent which the law would infer from culti- 
vating another man’s land would be merely an intent to procure im- 
proper gain for oneself, and that a further intent to annoy would 
have to be made out by something like evidence. 

Very nice questions might arise as to what amounts to a “ posses- 
sion,” where the party in possession has no title and the alleged tres- 
passer has. In one case Sir B. Peacock ^ C.J., said, 

A “ trespasser cannot, by tha very act of trespass, immediately and without 
acquiescence on the part of the owner, t>ecome possessed of the land or house 
upon which he lias trespassed and which ho tortuously holds. But, if he is 
allowed to continue on the land or house, and the owner of the same sleeps 
upon his rights and makes no effort to remove him, ho will gain a possossitm, 
wrongful though it lx\ and cannot he forcibly ejecte*d. The rightful owner 
cannot, in auy case, when he has a right of entry, ho made res[>on8ihIe in 
damages for a trespass upon his own land, for he is not a trespasser if he has a 
right to go ufh>n it. But if ho assaulU and expels pt*r8on8 who, having originally 
come into possession lawfully, continue to hold unlawfully after their title to 
occupy has betui determined, he may lie made responsible for the assault and 
indicted for the forcible entry.” (Sroehurry Hoy v. Hills, G Sutb. Civ. Ref. 21 ; 
S. C. 3 Wym. 8 C. C. 5.) 

So, the Madras High Court ruled that ” the actual possession 
intended by the Criminal Procedure Code (Ch. XXII) does not in- 
elude the occupancy of a mere trespasser.” (6 Mad. H.C. Appx. xiii.) 
And, so, in Bombay, Melville J., citing the Roman law, and Brown v, 
Dawson, (12 .A.d. and E. 624, 629) laid it down that the possession of a 
trespasser was not sufficient to support an action under s. 15 of Act 
XIV of 1859. (Old Limitation Act) (Dadabhai v. Sub-Collector of 
Broach, 7 Bom. H.C.A.C. 82. See, loo, Blades v, Higgs, 30 L.J.C.P, 
346; Lows u. Telford, i Ap, Ca. 414,) See Fletcher, 5 Ch. 

D. 809, and Lillu 'u. Anoraji, 5 Bom. 387, in which the distinction is 
pointed out between, the possession of a mere trespasser, and of one who 
is legally entitled to possession, even though in the latter case the 
possession may have been obtained forcibly, and recently. In Dastur 
V. Fell, (6 Bom. H.C.C.C. 30,) the side note is, “ a Magistrate, under 
s. 318 of the Cr. P. C., is to enquire into the question who is in actual 
possession of the property in dispute, viithout considering how that 
possession has been obtained'^ The words in italics, however, are 
not in the judgment. The possession was obtained peacefully under 
a power of attorney, and with the asserted consent of the tenant. 
This assent was a matter in dispute, and so was the right to retain 
possession. But this was merely matter of title, which the Court pro- 
perly decided that the Magistrate should not go into. In a case 
under the corresponding Section (530) of the Act of 1872 the High 
Court of Bengal ruled that the ouster by one person of another who 
was in lawful possession of property, can give the former no right to 
be kept in possession. ” The Magistrate must look to possession 
which may be termed peaceful. He must go back to the time when 
the dispute originated, and not to the result of the dispute itself.” 
(Empress v. Mohesh Chundcr, 4 Cal. 417.) 
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Under the Cr. P.C., s. 522, it is provided, that whenever a person 
is convicted of an offence attended by criminal force, and it appears 
to the Court that by such force any person has been dispossessed of 
any immoveable property, the Court may, if it thinks fit, order such 
person to be restored to possession. No such order shall prejudice 
any right or interest to or in such immoveable property which any 
person may be able to establish in a civil suit.*’ 

An entry upon land which a man believes to be his own will not be 
a criminal trespass, though the land was in the possession of another, 
if the object really was to assert a right over it, and not to intimidate, 
insult, or annoy the other, (R. v. Ram Dyal, 7 Suth, Cr. 28; R. v. 
Kalinauth, 9 ib, Cr. i ; R. v, Chooramoni, 14 Cr. 25 ; R. v. Shib 
Nath, 24 ib. Cr. 58,) unless under circumstances which amount to the 
offence of unlawful assembly. (Sees. 141, anie pp. 121, 128; Iswar 
Chandra v. Sital, 8 I^.L.R. Appx. 62; S.C. 17 Suth. Cr. 47 ; R. t/. 
Seith Roshun, 2 N.W.F. 82 ; Kmpress v. Budh Singh, 2 All. loi ; 
Empress v. Raj Coomar, 3 Cal. 573.) And, so, where a man had 
been exercising a right of fishery for a considerable time, alleging a 
prescriptive right, the mere fact of continuing to do so after a notice 
of prohibition is not criminal trespass. (R. v. Shistidhur, 9 B L.R. 
Appx, 19; S.C. 18 Sutli. Cr. 25.) The infringement of an exclusive 
right of fishery in a public river, or in a public tank (Mad. H.C- Pro., 
25th October 1879; S.C. Weir, Sup 8 [202]) can never be a criminal 
trespass, as the river cannot be m the exclusive possession of any 
one, and a right of fishery is flot property of which a person can be 
said to be in possession within the meaning of the section. (Empress 
V. Charu, 2 Cal. 354.) 

The words “ intimidate” and “ insult” refer, of course, to such 
criminal acts as are provided for by ss. 503, 504 ; the word “ annoy” 
is not defined in the Code. The expression, by its own force, merely 
conveys the idea of a certain discomposing effect upon the mind, 
without any relation to the legality or otherwise of the discomposing 
cause. Nothing can be more annoying than to be repeatedly dunned 
for a debt which it is out of one’s power to pay. The word here 
must, however, refer to acts of illegal annoyance, and probably con- 
veys no more than the two words which precede it. 

The section does not appear to include any cases of trespass 
to personal property. The language is inconsistent with such a con- 
struction, particularly the words “ having lawfully entered into or 
upon such property, remains there, &c.” Nor does it apply to cases 
where the possession of the prosecutor is only constructive. The 
intention must be to intimidate, &c., a person actually in possession 
of the premises. (Iswar Chandra v. Sital, 8 B.L.R, Appx. 62 ; S.C. 17 
Suth. Cr. 47.) 

442 . Whoever commits criminal trespass, by en- 
„ , terinff into, or remaining in, any build- 

HousO'ti'eaiMiss. . '7 , 1 ° t 

mg, tent, or vessel used as a human 
dwelling, or any building used as a place for worship, 
or as a place for the custody of property, is said to 
commit “ house-trespass.” 
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Commentary. 

Where the premises in question had been occupied as chambers, 
but at the time of the offence, and for some time previously, were 
unoccupied, it was held that they were properly described as “a 
human dwelling.” (R. v, Ammoyec, Scotland, C.J., 4th Mad. Sess., 
H .C. i362.^ 

A large detached circular receptacle for grain, constructed of 
straw, with an opening at the top, and situated in a back yard, 
was held not to be “a place for the custody of property” within 
the meaning of this section, and, therefore, that the offence of liouse- 
breaking could not be committed in respect of it. l lie offence really 
committed was the dishonest breaking open of a closed receptacle 
containing property, under s. 461. (Rulings of Mad. H.C. on s. 457, 
1865.) 

Explanation , — The introduction of any part of the 
criminal trespasser’s body is entering sufficient to 
constitute house-trespass.” 

443. Whoever commits house-trespass, having 

taken precautions to conceal such 
house-trespass from some person who 
has a right to exclude, or eject, the 
trespasser from the building, tent, or vessel which is 
the subject of the trespass, is said to commit “ lurk- 
ing house-trespass.” 

, Commentary. 

Any person who commits an offence defined by ss. 443 to 44U in 
order to the committing of an offence punishable with whipping 
under Act VI of 1864, s. 2, may be whipped in lieu of the punishments 
specified in the Code (Act VI of 1864, s. 2), and upon a second con- 
viction may be whipped in lieu of, or in addition to, such punishment. 
{Ibid., s. 3.) Upon a second conviction for the same offences, if 
committed for the purpose of committing an offence punishable with 
whipping under s. 4, he may be whipped in addition to the punish* 
inent provided fora breach of ss. 443-446- {Ibid., s. 4.) 

444. Whoever commits lurking house-trespass 

after sunset and before sunrise, is said 
*0 commit “lurking house-trespass 
by night.” 

445. A person is said to commit “ house-break- 

ing” who commits house-trespass, if 

Home- ng. effects his entrance into the house, 

or any part of it, in any of the six ways hereinafter 

47 
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described ; or if, being in the house or any part of it 
for the purpose of committing an offence (see s. 40, 
ante p. 28), or having committed an offence therein, 
he quits the house or any part of it in any of such 
six ways, that is to say : — 

First . — If he enters, or quits, through a passage 
made by himself, or by any abettor of the house- 
trespass, in order to the committing of the house- 
trespass. 

Secondly . — If he enters, or quits, through any 
passage not intended by any person, other than 
himself or an abettor of the offence, for human 
entrance ; or through any passage to which he has 
obtained access by scaling, or climbing over, any wall 
or building. 

Commentary. 

Therefore, a conviction was sustained when the prisoner was caught 
inside the prosecutor’s house at night, and the evidence showed that 
he could only have effected an entrance by scaling a wall. (4 R.J, & 

P. 566 ) 

Thirdly . — If he enters, or quits, through any pas- 
sage which he, or any abettor of the house-trespass, 
has opened, in order to the committing of the house- 
trespass, by any means by which that passage was 
not intended by the occupier of the house to be 
opened. 

Fourthly . — If he enters, or quits, by opening any 
lock in order to the committing of the house-trespass, 
or in order to the quitting of the house after a house- 
trespass. 

Fifthly ^ — If he effects his entrance, or departure, 
by using criminal force, or committing an assault, or 
by threatening any person with assault. 

Commentary. 

Even if a party has got admission into a house through an open door, 
it will sliH be house-breaking should he afterwards break, or unlock, 
any inner door for the purpose of entering any other room. But the 



S«C 440.] PPKrSHMlNT FOB HOUSK-TBESPASS. 371 

mere breaking open of a box, or chest, would not constitute this 
offence (2 Russ. 6,) though it would be punishable under s. 461, 

And sec note to s. 442, ante p. 369. 

Sixthly, — If he enters, or quits, by any passage 
which he knows to have been fastened against such 
entrance or departure, and to have been unfastened 
by himself, or by an abettor of the house-trespass. 

Explanation, — Any out-house or building occupied 
with a house, and between which and such house 
there is an immediate internal communication, is part 
of the house within the meaning of this section. 

Ill nftfrafiotis. 

{fll A commits house-trespass bv inaUn\q a hole through tlie wall 
of Z’s house and putting his hand through the aperlurtv This is 
house-breaking. 

(i) A commits house-trespass by creeping into a ship at a port- 
hole between the decks, I'his is house-bi raking. 

(c) A commits house-trespass by entering 7 /^ house through a 
window. This is house-breaking 

A commits house-trespass by enteting Z*s house through titc 
door, having opened a door which was fastened. This is house- 
breaking, 

(e) A commits house-trespa«;s bv entering Z's house through the 
door, having lifted a latch by putting a wire through a hole in the 
door. This is house-breaking. 

{/) A finds the key of Z’s house door which Z had lost, and com- 
mits house-trespass by entering Z's house, having opened the door 
with that key. I his is house-bteaking. 

{g) Z is standing in his door-way, A forces a passage by knock- 
ing Z down, and commits house-trespass by entering the house. 
This is house-breaking. 

(A) Z, the door-keeper of Y, is standing in Y’s door-way. A 
commits house-trespass by entering the house, having deterred Z 
from opposing him by threatening to beat him. 'Fhis is house- 
breaking. 

Commentary. 

But an entry into the bouse is necessary ; an entry upon the roof is 
not sufficient. (Mad. H.C. Ru!,, 17th March 1866; S.C. Weir, [149].) 

446 . Whoever commits house-breaking after 

Honfe-breakiiiK. suDSct and before sunrise, is said to 

commit “ house-breaking by night.” 
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447 - Whoever commits criminal trespass, shall 

be punished with imprisonment of 

cri^inj'traros*^'^ either description for a term which 

may extend to three months, or with 
fine which may extend to five hundred Rupees, or 
with both. 


See note to s. 277, ante p. 225. 

448 . Whoever commits house-trespass, shall be 

punished with imprisonment of either 
description for a term which may ex- 
tend to one year, or with fine which 
may extend to one thousand Rupees, or with both. 


Commentary. 

See as to the summary jurisdiction of Magistrates over this offence, 
Ciim. P.C., s. 260 (/i). 

A sentence for being member of an unlawful assembly under Sec- 
tion 144 {ante p. 122,) renders unnecessary a separate sentence under 
this section. (R. v, Suroop, 3 Suth. Cr. 54.) 


449. Whoever commits house-trespass in order 

Hou«>.tre,pa8. ^0 Committing of any offence pun- 
in ord#r to tue ishable with death, shall be punished 

offmoe pnniBhabie With transportation for life, or with 
with death. rigorous imprisonment for a term not 

exceeding ten years, and shall also be liable to fine. 

See Cr. P.C., s. 44, ante p. no. 

450 . Whoever commits house-trespass in order 

to the committing of any offence pun- 
ishable with transportation for life, 
shall be punished with imprisonment 
of either description for a term not ex- 
ceeding ten years, and shall also be 
liable to fine. 


House-trespass 
in order to the 
commission of an 
offenoe punishable 
with tnwsporta* 
for life. 


See Cr, P.C., s. 44, ante p. 1 10. 

451 . Whoever commits house-trespass in order 

Hoo-tw-i-M committing of any offend pun- 

1 order to the ishable with imprisonment, sbali be 
inunMuon of an imprisonment of either 
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nieut description for a term wLich may 

extend to two years, and shall also be 
liable to fine ; and if tlie offence intended to be 
committed is theft, the term of the imprisonment 
may be extended to seven years. 

452. Whoever commits liouse-lrespass, having 

Houiw-in.spa.8 ^ado preparation for causing hurt to 
after prepamtiou persou, or foi* assaulting any per- 

made for causiti); •'» * eii 

hurt to any per- SOU, OF foF wrongtully restraining any 

person, or for putting any person in 
fear of hurt, or of assault, or of wrongful restraint, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to seven years, 
and shall also be liable to fine. 

Commentary. 

A person who, with n forj^cd warrant of arrest, f^ocs into a house 
and takes aw'ay one of the inmates thence aj^ainst liis will under llie 
authority of his w'arrant, has put that inmate in fear of wrongful re- 
straint. (R. V. Nund Mohun, I2 Suth. Cr. 33.) 

453. Whoever commits lurking house-trespass, 

or house-breaking, shall be punished 
lurking house- With imprisonment or either descrip- 
house- ^ term wliicli may extend to two 

years, and shall also be liable to fine. 

See note to s. 443, ante p 369. 

454. Whoever commits lurking house-trespass, 

or house-breaking in order to the com- 

«« hoSw- of any offence punishable with 

cing'in order imprisonment, shall be punished with 

to the commission ^ 'j* 

of an offenee pan- imprisonment OX either description 

for a term which may extend to three 
years, and shall also be liable to fine ; 
and if the offence intended to be committed is theft, 
the term of the impri^nment may be extended to 
ten years. 

Sec note to s. 443, ante p. 369. 

455. Whoever commits lurking house-trespass, 
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or house-breaking, having made pre- 
paration for causing hurt to any per- 
son, or for assaulting any person, or for 
wrongfully restraining any person, or 
for putting any person in fear of hurt, 
or of assault, or of wrongful restraint, shall be pun- 
ished with imprisonment of either description for a 
term which may extend to ten years, and shall also 
be liable to fine. 


IlOU»6* 

house- 


hurt to 
auy person. 


456. Whoever commits lurking house-trespass 

by night, or house-breaking by night, 
for shall be punished with imprisonment 
of either description for a term which 
breaking by night, ynay oxtcnd to three years, and shall 

also be liable to fine. 

Commentary. 

See as to this section and ss. 457-460, Cr. P. C., s. 44, ante p. 1 10, 
and note to s. 443, ante p. 369. 

One single aggravated offence must not be split up into separate 
minor offences, e g.y lurking house-trespass in order to commit theft 
under s. 457 into lurking house-trespass under Section 456, and theft 
under Section 380. (R v. Hamchurn, Sup. Vol. 488; S.C. 6 

Suth, Cr. 39 (K.B. acc : Fimpress v. Ajudhia, 2 All. 644, and see ante 

P. 43) 

457. Whoever commits lurking house-trespass 

Lnrkin, ho«.o. house-brcakiug by night, 

tresMM or bouse- 111 Order to the Committing of any 

i’ll orde*r*’tr*u!i offcnce punishable with imprisonment, 

offenropunishaWo shall be punished with imprisonment 
with imprison- of either description for a term which 

may extend to five years, and shall 
also be liable to fine ; and if the offence intended to 
be committed is theft, the term of the imprisonment 
may be extended to fourteen years. 

See note to s. 456, and ante p. 45. 

458. Whoever commits lurking-house trespass 

by night, or house-breaking by night, 
nnrVing hcnuo- having made preparation for causing 

hurt to any person, or for assaulting 
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after prepamtion ^nV pcrSOIl, OP foP WPOnfffulIy PeStPaill- 
made for causing Jr » dj 

hart to any per. iDg aiiy person, OF lOF putting any 

person in fear of hurt, or of assault, or 
of wrongful restraint, shall be punished with impri- 
sonment of either description for a term which may 
extend to fourteen years, and shall also be liable to 
fine. 


See note to s. 456. 

459. Whoever, whilst commit ting lurking house- 

trespass or house-breaking, causes 

Grievous hurl orriev^ous liurt to unv porsoiKor at- 
mitting lurking teuipts to causc death or grievous hurt 

to any person, shall bo punished with 
transportation for life, or imprison- 
ment of eitlier description for a term which may ex- 
tend to ten years, and shall also be liable to fine. 

See note to s. 456. 


All persons 
jointly concerned 
in hou8e.br€akiag, 
&c. , to be punish- 
able for death 
or grievous hurt 
cau^d by one of 
their number. 


460. If, at the time of the committing of lurk- 
ing house-ti’espass by night, or house- 
breaking by night, any person guilty 
of such offence shall voluntarily cause, 
or attempt to cause, death or grievous 
hurt to any person, every person 
jointly concerned in committing such 

lurking house-trespass by night, or house-breaking 
by night, shall be punished with transportation for 
life, or with imprisonment of either description for 
a term which may extend to ten ^years, and shall 
also be liable to fine. 

Commentary. 

See note to s. 456, ante p. 374. 

The liability under this section becomes absolute upon every per- 
son jointly concerned in the house-trespass, or house-breaking, even 
though death, or grievous hurt, was neither the common object of the 
offenders, nor contemplated by them as likely to result. (R. v. Sabed 
Ali, II B.L.R. 355; S.C. 20 Suth. Cr. 5.) 

461. Whoever dishonestly, or with intent to com- 
mit mischief, breaks open, or unfastens, 
any closed receptacle which contains, 


Uho|i«8ily 
open any 
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rimed recepinch qj, wLlch ll6 b6ll6V6S tO COntaill DVO- 
oontaiaiug or sup- , i n » • i j 'aI * 

to coutain pcrty, Bnall be punisned witn impri- 
sonment of either description for a 
term which may extend to two years, or with fine, 
or with both. 

462- Whoever, being entrusted with any closed 

receptacle which contains, or which he 
believes to contain, property, without 
conimitted by ppr- liavi ng authority to open the same, 

80U ontruitfd with j* i i * i 

custody. dishonestly, or with intent to commit 

mischief, breaks open, or unfastens, 
that receptacle, shall be punished with imprisonment 
of either description for a term which may extend to 
three years, or with fine, or with both. 


CHAPTER XVllI, 

OF OFFENCES RELATING TO DOCU- 
MENTS AND TO TRADE, OR 
PROPERTY, MARKS. 

463. Whoever makes any false document, or part 

of a document, with intent to cause 
damage, or injury, to the public or to 
any person, or to support any claim or title, or to 
cause any person to part with property, or to enter 
into any express or implied contract, or with intent 
to commit frauds or that fraud may be committed, 
commits forgery. 

Commentary. 

** No Court shall take cognisance of any offence described in s. 463, 
or punishable under ss. 471, 475 or 476, when such offence has been 
committed by a party to any proceeding in any Court in respect of a 
document given in evidence in such proceeding, except with the pre- 
vious sanction, or on the complaint, of such Court or of some olhCT 
Court to which such Court is subordinate. The sanction referred to in 
this section may be expressed in general terms, and need not name 
the accused person ; but it shall, so far as practicable, the 

Court or other place in which, and the occasion in which, the offence 
was committed. When sanction is given in respect of any offence 
referred to in this section, the Court taking cognisance of the case 
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niay frame a charge of any other offence so referred to which is 
disclosed by the facts. Any sanction given or refused under this 
section may be revoked or granted by any authority to which the 
authority giving or Refusing it is subordinate^ and no such sanction 
shall remain in force for more than six months frotn the date on 
which it was given/* (Crim. P.C., s. 195 (c). 

To constitute an indictable offence the act must be fiaudulent and 
injurious. Writing a spurious invitation to dinner mi|[jlit be very cul- 
pable as a hoax, but would not be a fraud upon any one. It is not, 
however, required, in order to constitute in point of law an intent to 
defraud, that the person cbmmitting the offence should have had pre- 
sent in his mind an intention to deftaud a particular peison. if the 
consequences of the act would necessarily, ot possibly, be to defraud 
any person ; but there must, at all events, be a possibility of some 
person being defrauded by the forgery. {Per CressiveiP J , K. v. 
Marcus, 2 C. & K. 356.) Deceit is not necessarily fraud, rhere 
must be a possibility that some one should not only be deceived, but 
injured, 1 here must be an intention to cause wrongful gain, or 
wrongful loss, to some one : it must be such as is implied in the 
term ‘ fiaudulenlly,* or in tlie tei rn ‘dishonestly,’ (Mad. H.C Pro., 
Cr. A. 487 of 1879; b^h November 1879; S.C. Weir, Sup. 10 [211].) 
And, iherefoie, where A signed B*s name to petitions presented by 
C to a Mamlatdar, requesting his summary assistance for the 
recovery of rent from B’s tenants, this was held not to be forgery. 
(R. V. Bhavanishankar, 11 Bom. H.C. 3.) And so the falsification of 
office records, made in order to conceal previous ads of fraud or 
negligence, were held not to amount to forgery, as no one w'ould be 
defrauded, dr injured, by them. (R. v, Lai Gumul, 2 N.W.P. 11 ; 

J^geshur, 6 ib. 56; Empress v. Sliankar, 4 Bom. 657; Em- 
press v. Jewan^nd, 5 All. 221.) On this principle the Allahabad High 
Court hiis held that it was not forgery to alter the number by which 
land was wrongly described on a deed of sale by substituting the 
right number, and that using the deed so altered as evidence in a suit 
was not punishable under s. 471. (Empress v. Fateh, 5 All. 217.) 

Where the false document was intended to defraud a society, it 
was held that the objection that the prisoner could not be convicted 
of forgery with intent to defraud, because he was one of the persons 
jointly interested with others in the funds, was not sustainable. (R. 
r. Moody, 31 L.J.M.C. 156; S.C. L. & C. 173.) 

Where several persons forged different parts of an instrument all 
are guilty as principals. And so it is where several concur in employ- 
ing another to make a forged instrument, knowing its nature. 
(2 Russ. 691.) The forgery of a copy of a document fails within this 
section ; but not the mere making of a draft of a docurrtent in prepa- 
ration for a forgery intended but not completed. (R. v. Padala Ven- 
katasawmi, 3 Maa. 4. Essan Chunder v. Baboo Prannauth, Suth. 
F.B. 71 ; S.C. Marsh, 270; S.C. 2 Hay, 236 ; See note to s. 
p. 382.) 

Hakiog a false 464 A person is said to make a 
document. fjjge documeiit, 

First. — Who dishonestly, or fraudently, makes, 

48 
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signs, seals, or executes a document, or part of a 
document, or makes any mark denoting the execu- 
tion of a document, with the intention of causing it 
to be believed that such document, or part of a docu- 
ment was made, signed, sealed, or executed by, or by 
the authority of, a person, by whom, or by whose 
authority, he knows that it was not made, signed, 
sealed, or executed, or at a time at which he knows 
that it was not made, signed, sealed, or executed ; or 

Commentary. 

If the document is false in fact, and has been dishonestly, or 
fraudulently, made by the accused, with the intention of serving any 
of the purposes stated in s. 463, the offence will be complete, though 
no use whatever has been made of it, or even attempted to be made. 
(2 Russ. 709 ; Pro., Mad. H.C., 7th April 1866 ; S.C. Weir, 122 [210] 
and see s. 474.) And although the writing is not legal evidence of 
the matter expressed, still it will be a document under s. 29 if the 
parties framing it believed it to be and intended it to be used as evi- 
dence of such matter. (R. 7^. Shifait, 2 B.L.R.A. Cr. 12; S.C, 10 
Suth. Cr. 61.) 

Entries by a prisoner containing a false statement that a person 
was alive, for the purpose of enabling a pension to be drawn by a 
dead man, may be evidence of intention to cheat or commit criminal 
misappropriation, but do not amount to forgery. (Cr. R.A. 12, 1870; 
Scotland, C.J. and Collett, J., Feb. 21, 1870.) 

Sccondhj. — Who, without lawful authority, dis- 
honestly, or fraudulently, by cancellation or other- 
wise, alters a document in any material part thereof, 
after it has been made or executed either by himself 
or by any other person, whether such person be 
living or dead at the time of such alteration ; or, 

Commentary. 

“ Not only the fabrication and false making of the whole of a written instru- 
ment, but a fraudulent insertion, alteration, erasure, even of a letter, in any 
material part of a true instrument, whereby a new operation is given to it, 
will amount to forgery ; and this, olthongh it be afterwards executed by another 
person ignorant of the deceit.” (2 Ruse, 619.) 

An alteration in the date of a document, not for the pui^ose of 
affecting its operation, but of procuring its registration, when it would 
otherwise have been too late, was held by the High Court of Calcutta 
not to be a forgery under this clause, but a fabrication of false evi- 
dence under s. 192. (Empress v, Mir Ekrar, 6 Cal. 482.) 

Thirdly , — ^Who dishonestly, or fraudulently, causes 
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any person to sign, seal, execute, or alter, a docu- 
ment, knowing that such person by reason of un- 
soundness of mind or intoxication cannot, or that, 
by reason of deception practised upon him, he does 
not, know the contents of the document, or the 
nature of the alteration. 

Illustrations. 

(a) A has a letter of credit upon B for Rupees 10,000, wrilien by 
Z. A, in order to defraud B, adds acyplier to the iu,o(k>, aud makes 
the sum 100,000, intending that it may be believed by B tliat Z so 
wrote the letter. A has committed. forgery. 

{b) A, without Z*s authority, affixes Z’s seal to a document pur- 
porting to be a conveyance of an estate from Z to A, witii tlic inten- 
tion ot selling the estate to B, and thereby of obtaining from B the 
purchase money. A has committed forgery. 

(c) A picks up a clieque on a Banker signed by B, payaiilc to 
bearer, but witliout any sum having been inserted in the cheque. A 
fraudulently fills up the cheque by inserting the sum of ten tliou- 
sand Rupees. A commits forgery. 

(d) A leaves with B, his agent, a cheque on a Banker signed by 
A, without inserting the sum payable, and authorizes B to fill up 
the cheque by inserting a sum not exceeding ten thousand Rupees 
for the purpose of making certain payments. B fraudulently fills 
up the cheque by inserting the sum of twenty thousand Rupees. B 
commits forgery. 

(e) A draws a Bill of Exchange on himself in the name of B with- 
out B’s authority, intending to discount it as a genuine Bill with a 
Banker, and intending to take up the Bill on its maturity, ffcrc, as 
A draws the Bill with intent to deceive the Banker by leading him 
to suppose that he had the security of B and thereby to discount the 
Bill. A is guilty of forgery. 

{/) Z*s will contains these words — I direct that all my remaining 
property be equally divided between A, B, and C.” A dishonestly 
scratches out B's name, intending that it may be believed that the 
whole was left to himself and C. A has committed forgery. 

(g) A endorses a Government Promissory Note and makes it pay- 
able to Z, or his order, by writing on the Bill the words ** Pay to Z 
or his order” and signing the endorsement. B dishonestly erases 
the words ‘*pay to Z or his order,” and thereby converts the special 
endorsement into a blank endorsement. B commits forgery. 

(h) A sells and conveys an estate to Z. A afterwards, in order 
to defraud Z of his estate, executes a conveyance of the same estate 
to B, dated six months earlier than the date of the conveyance to Z, 
intending it to be believed that he had conveyed the estate to B 
before he conveyed it to Z. A has committed forgery. 

(See Moheshur Bux v. Bhikha, 5 Suth. 61 ; S.C. i Wym. 05, ante 
p- 358 ) 
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O') Z dictates his will to A. A intentionally writes down a different 
legatee from the legatee named by Z, and by representing to Z that 
Ije has prepared the will according to his instructions induces Z to 
sign the will. A has committed forgery. 

(7 ) A writes a letter and signs it with B*s name without B’s 
authority, certifying that A is a man of good character and in dis- 
tressed circumstances from unforeseen misfortunes, intending by 
means of such letter to obtain alms from Z and other persons. Here, 
as A made a false document in order to induce Z to part with pro- 
perly, A has committed forgery. 

(^) A, without B’s authority, writes a letter and signs it in B’s 
name certifying to A’s character, intending thereby to obtain employ- 
ment under Z. A has committed forgery, inasmuch as he intended 
to deceive Z by the forged certificate, and thereby to induce Z to 
enter into an expressed or implied contract for service. 

Explanation 1. — A man’s signature of his own 
name may amount to forgery. 

Illustrations. 

U) A signs his own name to a Bill of Exchange, intending that 
it may be believed that the Bill is drawn by another person of the 
same name. A has committed forgery. 

(6) A writes the word “accepted” on a piece of paper and signs 
it with Z’s name, in order that B may afterwards write on the paper 
a Bill of Exchange drawn by B upon Z, and negotiate the Bill as 
though it had been accepted by Z. A is guilty of forgery; and if B 
knowing the fact draws the Bill upon the paper pursuant to A’s 
intention, B is also guilty of forgery. 

(c) A picks up a Bill of Exchange payable to the order of a 
different person of the same name. A endorses the Bill in his owm 
name, intending to cause it to be believed that it was endorsed by the 
person to whose order it was payable ; here A has committed forgery. 

(rf) A purchases an estate sold under execution of a decree against 
B. B, after the seizure of the estate, in collusion with Z, executes a 
lease of the estate to Z at a nominal rent and for a long period, and 
dates the lease six months prior to the seizure, with intent to defraud 
A, and to cause it to be believed that the lease was granted before 
the seizure. B, though he executes the lease in his own name, com- 
mits forgery, by antedating it. 

(e) A, a trader, in anticipation of insolvency, lodges effects with 
B for A’s benefit and with intent to defraud his creditors, and in 
order to give a colour to the transaction writes a Promissory Note 
binding himself to pay to B a sum for value received and antedates 
the note, intending that it may be believed to have been made before 
A was on the point of insolvency. A has committed forgery under 
the first head of the definition. 

Explanation 2. — The making of a false document 
in the name of a fictitious person, intending it to be 
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believed that the document was made by a real per- 
son, or in the name of a deceased person, intending 
it to be believed that the document was made by the 
person in his life-time, may amount to forgery. 


Illustration. 


A draws a Bill of Exchange upon a fictitious person, and fraudu- 
lently accepts the Bill in the name of such fictitious person with 
intent to negotiate it. A commits forgery. 

Commentary. 

But in order to constitute foigery under this explanation the name 
of the fictitious, or deceased, peison must have been adopted in order 
to obtain a credit for the instiument aiising from the supposition 
that it was executed by the person whose name it professes to bear. 
Where the prisoner, Robert Marlin, gave a cheque drawn in tlie 
name of William Marlin (a fictitious person) upon a bank in which 
there was no account answering to that signatnie, but the prose- 
cutor took the clieque believing that it was diawn in the prisoner’s 
real name, it was lield that no forgery had been committed, 'fhe 
Court affirmed the proposition tliat “ in all foigeiiesthe instrument 
supposed to be forged must be a false instrument in itself ; and that 
if a person give a note entirely as his own, his subsci ibing it by a 
fictitious name will not make it a foigeiy, the credit there being 
wholly given to himself, without any legard to the name, or any 
relation to a third person.” (R. v. Martin, 5 Q.B.D. 34,) 


465 - 


forgery. 


Whoever commits forgery shall be punish- 
ed with imprisonment of either de- 
scription for a term which may extend 
to two years, or with fine, or with both. 


Commentary. 

Whoever shall be a second time convicted of forgery, as defined in 
ss. 463, 466, 467, 468, or 469, may be punished with whipping in addi- 
tion to the penalties of tlie Penal Code. (Act VI of 1864, s. 4.) 

466 . Whoever forges a document, purporting to 

be a record, or proceeding of or in a 
Forgery of a re- Court of Justice, or a Register of 
Justice, or of a Birth, Baptism, Marriage, or Burial, 

® Register kept by a public servant 
as such, or a certificate or document 
purporting to be made by a public servant in his offi- 
cial capacity, or an authority to institute or defend a 
suit, or to take any proceedings therein, or to con- 
fess judgment, or a power of attorney, shall be 
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punished with imprisonment of either description for 
a terra which may extend to seven years, and shall 
also be liable to fine. 

Commentary. 

See note to s. 465 ante p. 381. 

The illegibility of the seal and signature on a forged document 
purporting to be made by a public servant in his official capacity, 
.will not render a conviction under this section, or Section 471 void. 
|(K. V. Prosunno, 5 Suth. Cr. 96.) 


467 . Whoever forges a document which purports 

Forgery of a va- ^ Valuable securitj, or a will, or 

inabie aecuiity or au authority to adopt a son, or which 

purports to give authority to any per- 
son to make or transfer any valuable security, or to re- 
ceive the principal, interest, or dividends thereon, or 
to receive or deliver any money, moveable property, 
or valuable security, or any document purporting to 
be au acquittance or receipt acknowledging the pay- 
ment of money, or an acquittance or receipt for the 
delivery of any moveable property or valuable secu- 
rity, shall bo punislied with transportation for life, 
or with imprisonment of either description for a term 
which may extend to ten years, and shall also be 
liable to fine. 


Commentary. 

See note to s. 465 aitte p. 381. 

The concoction of a document which upon its face appears to be a 
mere copy, and which if a genuine copy would not authorize the 
delivery of money or the doing of any other act referred to in this 
section, is not chargeable as an offence under s. 467. (R. v. Naro 

5 Bom. H.C.CC. 56.) See antep, 377. Of course, if the document 
purported to bear the signature of any public officer, authenticating 
it as a true copy, the forgery of his signature might be an offence 
under s. 465. A fraudulent alteration of a CoUectorate challan is 
within this section. (R. v, Harish Chunder, Suth. Sp. Cr. 22.) 


468 - Whoever commits forgery, intending that 
for the document forged shall be used for 
oi ohoet. the purpose of cheating, shall be pun- 
ished with imprisonment of either de- 
scription for a term which may extend to seven years, 
and shall also be liable to fine. 


See note to s. 465, ante p. 381, 
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469. Whoever commits forgery, intending that 

the document forged shall harm the 
for the reputation of any party, or knowing 
|| that it is likely to be used for that 
ofanypernon. purpose, sluill be puTiislied with im- 
prisonment of either description for a 
term which may extend to three years, and shall 
also bo liable to fine. 

Commentary. 

See note to s. 465, ante p. 381. 

Tluis, a person who forced a draft petition, with the intention of 
iisin^ it as evidence, and which contained false statements calculated 
to injure the reputation of a person, was held guilty of an offence 
under this section. (R. v. Shifait, 2 B.L.R., A. Cr. 12 ; S.C. 10 Sulh, 
Cr Oi.) 

470. A false document made wholly or in part 

A forged doeu. by forgery is designated “ a forged 

document.” 

471. Whoever fraudulently or dishonestly uses 

,, . as genuine any document which ho 

a forged do- knows or has reason to believe to be a 
forged document, shall be punished ia 
the same manner as if he had forged such document. 

Commentary. 

See Cr.P.C., s. 195, ante p. 376 : and note to s. 466, {ante p. 382) 
To present a forged deed of divorce for registration, and to obtain 
registration, is to use within the meaning of this section. (R. v, 
Azimooddeen, ii Suth. Cr. 15.) 

The use of a forged document will be fraudulent and dishonest 
under this section, even though the document itself was unnecessary 
for the case of the party who uses it, and though in fact he has a per- 
fectly good title without it. It is evident that a person who produces 
forged documents in support of a good case, is trying to gain by 
fraudulent means an advantage which he fancies he would not gain 
without such means. (Empress v, Dunun Kazee, 9 Cal. 53, 60.) 
Such a case ought to be charged under this section and not under 
s. 196 (Empress v, Kherode, 5 Cal. 717.) 

472. Whoever makes or counterfeits any seal, 

plate, or other instrument for making 
a'ceuntef. ail impression, intending that the same 



384 


COUNTERFEIT SEALS OB PLATES. [Chap. XVIII, 


. shall be used for the purpose of com- 

&c., Withinteut to . i • i i j i 

commit a forjafcry mitting any forgery which would be 

punishable under Section 467, or with 
such intent has in his possession any 
such seal, plate, or other instrument, knowing the 
same to be counterfeit, shall be punished with trans- 
portation for life, or with imprisonment of either de- 
scription for a term which may extend to seven years, 
and shall also be liable to fine. 

473. Whoever makes or counterfeits any seal, 

plate, or other instrument for making 
Making or pos- impression, intending that the same 
feit seal, plate, sliall be uscd for the purpose of com- 
to iommit a for- mittiug any forgery winch would be 

punishable under any section of this 
Chapter other than Section 467, or 
with such intent has in his possession any such seal, 
plate, or other instrument, knowing the same to be 
counterfeit, sliall be punished with imprisonment of 
either description for a term which may extend to 
seven years, and shall also be liable to fine. 

474. AVhoever has in his possession any docu- 

ment, knowing the same to be forged. 
Having posse®- and intending that the same shall frau- 

sion of a valuable j i j. i a. i j 

Becurity or will, dulently or dishonestly be used as 

ed^ with^intent to geuuiue, sliall, if the document is one of 
UM it 88 genuine, the description mentioned in Section 

466, be punished with imprisonment of 
either description for a term which may extend to 
seven years, and shall also be liable to fine ; and, if 
the document is one of the description mentioned in 
Section 467, shall be punished with transportation 
for life, or with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 

The intention to make a fraudulent use of the forged document is 
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an essential element in this offence, Thib intention can seldom be 
directly proved. Where the forged document js capable of being 
fraudulently used, and is found in the possession of a person who is 
interested in making a fraudulent use of it, I conceive that a con- 
viction would be warranted, unless the defendant accounted for his 
possession of the instrument. Suppose, for instance, that a forged 
release were to be found in the possession of a debtor, or a forged will 
or conveyance in the possession of a claimant to an estate, this would 
be sufficient to throw upon each the burthen of showing that he came 
innocently by the document. But, where either accounts for his pos- 
session of the instrument in a manner which is equally consistent with 
his knowledge or ignorance of its fraudulent character, theic the pre- 
sumption of innocence will arise again. For instance ; the meie lact 
that the purchaser of an estate is in possession of title tleeds, some of 
which are shown to be forgeries, would be no evidence whatever of 
his guilt ; for, in the absence of evidence as lollicit tu igm, the natural 
inference is that they were handed to him by the vencloi as constituting 
the title, and, if so, the proper presumption would be that he took 
them innocently. (See ^iad. S.F. Dec., of 1859, P* ^2, and see R. 
Lokenalh, Suth. Sp. Cr, 12 ) 

As to what constitutes possession, see ri/z/r p. 209. 

475 . Whoever counterfeits upon, or in the sub- 
stance of, any material, any device or 
mark used for the purpose of authen- 
ticating finy document described in 
Section 4G7, intending that such de- 
vice, or mark, shall be used for the 
purpose of giving the appearance of 
authenticity to any document then 
forged, or thereafter to be forged, on such material, 
or who with such intent has in his possession any 
material upon, or in the substance of which, any such 
device, or mark, has been counterfeited, shall be pun- 
ished with transportation for life or with imprison- 
ment of either description for a term which may ex- 
tend to seven years, and shall also be liable to fine. 

See Cr.P.C., s. 195, ante p. 377. 

476 Whoever counterfeits upon, or in the sub- 
stance of, any material, any device, or 
a d^?ce Hiark, used for the purpose of authen- 

u8^ for authftnti- ticatiog any document other than the 

eating documents j ^ 1 i • o i* 

other than those dOCUmeptS doSCnOCd III beCtlOll 4b/, 

intending that such device, or mark, 

49 


Counterfeitiug 
a device or mark 
used for authen- 

,1 ...... 


marked material. 
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purpose 

the appearance of authenticity to any 
document then forged, or thereafter to be forged on 
such material, or who with such intent has in his 
possession any material upon or in the substance of 
which any such device or mark has been counter- 
feited, shall be punished with imprisonment of either 
description for a term which may extend to seven 
years, and shall also be liable to fine. 

See Cr.P.C., s. IQ5, ante p. 377. 

477. Whoever fraudulently, or dishonestly, or 

,, ^ , with intent to cause damage or iniury 

coiiution, doatrnc- to tlic public 01’ to any person, cancels, 
tuni,&c.,offtwiii. (]0gti’oys, or defaces, or attempts to 

cancel, destroy, or deface, or secretes, or attempts to 
secrete, any document wliicli is or purports to be a 
will, or an authority to adopt a son, or any valuable 
security, or commits mischief in respect to such 
document, shall be punished with transportation for 
life, or with imprisonment of either description for a 
term which may extend to seven years, and shall 
also be liable to fine. 

Commentary. 

The words ‘^purports to be” bring this section within the English 
decisions which lay down that a document which is unstamped, and 
therefore not admissible as evidence, may still be a valuable security. 
(7 Mad. H.C. Appx. xxvi ; S.C. Weir, 123 [215].) A Puttah is a 
valuable security for the purposes of this section. (R. v, Nittar, 3 
Suth. Cr. 38.) 

OF TRADE AND PROPERTY-MAKKS. 


478. A mark used for denoting that goods have 
^ , been made, are manufactured, by a 

Trade-mark. 1 • i ^ i 

particular person, or at a particular 
time or place, or that they are of a particular quality, 
is called a trade-mark. 


479. A mark used for denoting that moveable 
„ , property belongs to a particular per- 

Propci-ty mark 1 ^ 

son, IS called a proper! y-mark. 
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480 . Whoever marks any goods, or any case, 

package, or other receptacle containing 
tiMdr-uurk. goods, or uses any case, package, or 

other receptacle with any mark there- 
on, with tlie intention of causing it to bo believed 
that the goods so marked, or any goods contained 
in any such case, package, or receptacle so marked, 
were made or manufactured by any person by whom 
they were not made or manufactured, or that they 
were made or manufactured at any time or place at 
which they were not nuade or manufactured, or that 
they are of a particular (|uality of which they are not, 
is said to use a false trade-mark. 


Commentary. 

l o constitute nn offence under lh!*> section it i*; only necessary to 
show an intention to pioducc a false belief as to the orison of an 
aiiicle, and the use of some external indication to produce that belief. 
W'hcrc an existing trade-maik is imitated, it is not necessary that the 
resemblance should be such as would deceive persons who should see 
the two marks placed <>ide by side. In an Knglish case the Cbnncelloi» 
Lord Cranu'Ofth, said, 

“ If a purcliasor, looking at thenriich? offered to him, would naturally bo lod, 
from the mark impressed upon it, to HuppoHc* it to ho the production of the rival 
manufacturer, and would purchase it in that belief, tlm Court considers the use 
of such a mark to be fraudulent. Uut I further, I do not consider the 
actual physical rescinlilancc of the tw<» marku to bo the solo question for con*- 
sidoration. If the goods of n manufacturer have, from the mark or dofice ho 
has used, l>ecomo known in the market by a mrtirular name, I think that tho 
adoption by a rival trader of any mark which will cause his goods to hear the 
same name in the market may he aa much a violation of the rights of that rival 
as the actual copy of his dt-viee.” (Seixo r. I’rovetendc, L.R. 1, Ch. IIKS; 
Wotherspoon i\ Currie, L.ll. 5, U L. 503.) 

Accordingly, in the forniei case where the plaintiff had been in the 
habit of stamping his casks with a coronet and the word ‘Seixo,' 
whence his wines acquired the name of ‘Crown Seixo Wine,' an in- 
junction was issued against the use by the defendant of a coronet with 
the words “ Seixo de Cima.’* (See, too, Orr Kwing v. Johnston, 13 Ch. 
D. 434. Civil Service Association -y. Dean, 13 Ch. D. 512; Massani 
V. ThorIey*s Cattle Food Co., 14 Ch. D. 748). 

But an injunction will issue where an indictment could not be 
maintained under this section, since it is necessary not only to show 
that the mark would produce a false belief, but that it was used with 
that intention. 

The intention to cause a false belief will always be inferred, where 
the mark is in itself a false statement, and is affixed under circum* 
stances which would naturally lead to belief of that statement. . If a 
shopkeeper, named Smith, were to impress the brand of “ Rodgers* 
Sheffield,” upon an iron knife from Birmingham, no further evidence 
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would be necessar) to show that he meant to create a false impression 
as to its maker and origin. (Rodgers v. Nowill, 5 C.B. 127 ; S.C. 17 
L.J. C.F. 52.) This is peculiarly one of those cases in which the act 
itself being prim^ facie improper, the burthen of proving that it was 
done under ciicumstances which might make it innocent would lie 
upon the defendant. (See ante pp. 81 — 140.) 

ll would be otherwise where the mark, though similar to that used 
by other tradesmen, contained no false statement, and might have 
been accidentally and innocently adopted. 

rhis section does not include false statements as to quantity. 
'J'herefore, the fraud which was exposed some time ago of marking 
I cels of cotton as if they contained 300 yards, when they really only 
contained 250, would pass unpunished. If, however, such reels were 
sold to an)' person as containing the quantity marked upon them, 
this would he the offence of cheating under s. 4! 5. 

481 - W1 tower marks any moveable property, or 

goods, or any case, package, or other 
receptacle, containing moveable pro- 
perty or goods, or uses any case, pack- 
age, or other receptacle having any mark thereon, 
with the intention of causing it to be believed that 
the property or goods so marked, oi’ any property 
or goods contained in any case, package, or other 
receptacle so marked, belong to a person to whom 
they do not belong, is said to use a false property- 
mark. 

482 . Whoever uses any false trade-mark or any 

false property-mark with intent to de- 
ceive or iujureany person, shall be pun- 
ished with imprisonment of either de- 
scription for a terra which may extend 
to one year, or with fine, or with both. 

Commentary. 

The deception referred to in this section must, I suppose, be such 
a deceit as amounts to a fraud or breach of legal obligation. Other- 
wise, a host who wished to combine ostentation with economy, by 
giving his guests gooseberry out of bottles with a champagne label, 
might be indicted for the trick. If, however, the landlord of a hotel, 
who is paid for his wine on its supposed quality, were to do the same, 
there would be a legal fraud, whicn would be criminal under s. 482. 

It will not be necessary to show an intention to deceive or injure 
any particular person, if such deceit or injury would be the natural 
censet^uence of the use of the false marks under the circumstances 


Funisbraeut for 
a falso trado 
roperty-mark 
iuteut to do- 
or injui'e any 
person. 
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in question. Nor would it be necessary to show that any one was, 
in point of fact deceived. Indeed, in general, where the deceit had 
been carried into effect against any person, the more serious offence 
of cheating would have been committed. 


483 . Whoever, with intent to cause damage or 

injury to the public or to any person, 
knowingly counterfeits any trade or 
property-mark used by any other per- 
son, shall be punished with imprison- 
ment of either description for a term 
which may extend to two years, or with fine, or 
with both. 


Counterfeiting a 
trade or property- 
mark uaed by ano- 
ther, with int.ent 
to cause damage 
or injury. 


484 . Whoever, with intent to cause damage or 

injury to the public or to any person, 
knowingly counterfeits any property- 

*ervan^tf or^^any ^ pubHc scrvant, Or any 

mark used by him mark used by a public servant to 

to denote the ma- t ^ i 

...quality, (lenote that any property has been 
any pro- manufactured by a particular person, 
or at a particular time or place, or 
that the same is of a particular quality, or has passed 
through a particular office, or that it is entitled to 
any exemption, or uses as genuine any such mark 
knowing the same to bo counterfeit, shall be pun- 
ished with imprisonment of either description for a 
term which may extend to three years, and shall 
also be liable to fine. 

485 - Whoever makes, or basin his possession, any 

die, plate, or other instrument for the 
jrandui^^nt purpose of making Or counterfeiting 

„ _ *o°r other ^uy publicor private property or trade- 
iastruraent^ for mark, with intent to use the same 
conn foj. purpose of counterfeiting such 

or trade- rv.o^'h- qj. }jgg jjj 

such property or trade-mark, with in- 
tent that the same shall be used for the purpose of 
denoting that any goods or merchandize were made 
or manufactured by any particular person or firm by 
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whom they were not made, or at a time or place at 
which they were not made, or that they are of a par- 
ticular quality of which they are not, or that they 
belong to a person to whom they do not belong, shall 
be punished with imprisonment of either description 
for a term which may extend to three years, or with 
fine, or with both. 

486 . Whoever sells any goods with a counterfeit 

Knowingly Bell- pfopei’ty Or trade-mark, whether pub- 
ing goods markwi fjg qj. private, aflfixed to, or impress- 

With a counterteit i ^ i ^ 

property or trade- ed upon, the same, or upon any case, 

wrapper, or receptacle in which such 
goods are packed or contained, knowing that such 
mark is forged or counterfeit, or that the same has 
been affixed to, or impressed upon, any goods or mer- 
chandize not manufactured or made by the person, 
or at the time or place indicated by such mark, or 
that they are not of the quality indicated by such 
mark, with intent to deceive, injure, or damage, any 
person, shall be punished with imprisonment of either 
description for a term which may extend to one year, 
or with fine, or with both. 

487 * Whoever fraudulently makes any false mark 

Frauduiont mak- ^ny package, or receptacle, con- 

ing a fftiw mark taining goods, with intent to cause any 

upon ouy package t t ^ ^ i 

or rmseptaoie oon- public servaut OF Euy othcF person to 
taming goods. bclleve that such package, or recepta- 

cle, contains goods which it does not contain, or that 
it does not contain goods which it does contain, or 
that the goods contained in such package or recepta- 
cle are of a nature or quality different from the real 
nature or quality thereof, shall be punished with 
imprisonment of either description for a term which 
may extend to three years, or with fine, or with both. 

488 - Whoever fraudulently makes use of any 
for such .false mark with the intent last 
^ aforesaid, knowing such mark to be 
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false, shall be punished in the manner mentioned in 
the last preceding section. 

489 . Whoever removes, destroys, or defaces any 

property-mark, intending, or knowing 
it to be likely, that he may thereby 
to cause cause iiijury to any person, shall bo 

punished with imprisonment of cither 
description for a term which may extend to one year, 
or with fine, or with both. 


CHAPTER XIX. 

OF THE CRIMINAL BREACH OF 
CONTRACTS OF SERVICE. 

490 . Whoever, being bound by lawful contract 

to render his personal service in con- 

Breach of con- • I i • 

tract of service veying or conducting, any person, or 
orjournoy.'^^^®^^ propcrty, from one place to an- 
other place, or to act as servant to any 
person during a voyage or journey, or to guard any 
person, or property, during a voyage or journey, vo- 
luntarily omits so to do, except in the case of illness 
or ill-treatment, shall be punished witli imprisonment 
of either description for a term which may extend 
to one month, or with fine which may extend to one 
hundred Rupees, or with both. 

Illustrations. 

* « 

(a) A, a palanquin bearer, being bound by legal contract to carry 
Z from one place to another, runs alivay in the middle of the stage. 
A has committed the offence defined in this section. 

(b) A, a cooly, being bound by lawful contract to carry Z’s bag- 
gage from one place to another, throws the baggage away. A has 
coramitted the offence defined in this section. 

(c) A, proprietor of bullocks, being bound by legal contract to 
convey goods on his bullocks from one place to another, illegally 
omits to do so. A has committed the offence denned in this section. 

(il) A, by unlawful means, compels B, a cooly, to carry his bag- 
gage. B, in the course of the journey, puts down the baggage and 
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runs away. Here, as B was not lawfully bound to carry the baggage, 
he has not committed any offence. 

Commentary. 

It l)as been held by the High Court of Bengal that the words 

during a voyage or journey’^ govern the whole of this section, and, 
therefore, that breach of a contract to carry indigo from the field to 
the vats is not punishable under s. 490. (Neeonee v. Mullungha, 
6 Suth. Cr. 80 ; S.C. 2 Wym. Cr. 63 ; and see Saga v, Nirunjun, 9 
Suth. Cr. 12 ; S.C. 5 Wym. Cr. 29.) 

“ This section does not apply to servants hired by the month, and under a 
continuing implied contract to serve until the engagement is terminated by a 
mouth’s notice,” (Kulings of the Madras High Court, 27th March, 1868 ; 8.0. 
Weir, 128 [216 J.) Nor to a servant engaged in Madras at a monthly salary who 
absconded after arriving at Cuddapah. (Mad. H.C. Rulings, 7th January 1868 ; 
S.C. Weir, 124 [216J.) 

The first question under this and the two succeeding sections will 
be, whether the contract was one by which the defendant was legally 
bound. Putting cases of compulsion aside, the only doubt which is 
likely to arise upon this point is, where the undertaking has been 
gratuitous. The law upon this point is long settled, vts., that a party 
who engages gratuitously to perform a service cannot be compelled 
to undertake it at all. But, if he do enter upon the performance of 
the task, he is bound to complete it. Since a new consideration 
arises from the very, fact that, by undertaking the duty, he has 
induced the other to rely upon his performance of it and to entrust 
him with its discharge. (Sm. L.C. 205, 7th ed.) 

In one case, an action was brought against the stewards of a race 
course, whose services were unpaid, for negligence in performing 
them. yerviSf C.J., in giving judgment said, 

” The rule is well laid down in Smith’s Mercantile Law, p. 112, where it is 
Raid, that there is a diSorenoe between the principal’s rights against a remune* 
rated and against an uuremunemted agent. The former, having once engaged, 
may be compelled to proceed to the task which he has undertaken ; the latter 
cannot, for his promise to do so being induced by no consideration, the rule 
ex nudo pacto non oritur actio applies. But, if he do commence his task, and 
afterwards be guilty of misconduct in performing it, he will, though unremune* 
rated, be liable for the damage so occasioned, since, by entering upon the busi* 
ness, he has prevented the employment of some better qusdifira person. This 
passage applies to principal and agent, but the reasoning is applicable here.” 
(Balfe V. West, 22 L.J.C.P. 175 ; S.C, 13 C.B. 466.) 

The only grounds upon which an excuse is admitted under this 
section are in the case of illness or ill-treatment, though in s. 492 a 
further exception is introduced in favour of any other ” reasonable 
excuse.*’ A servant would, therefore, be liable, who ran away on a 
Journey at the approach of a tiger, or Xvho refused to go on board 
a ship in a hurricane, or to travel through a district where cholera was 
raging. 

A refusal to pay wages actually due would not come under this 
head of ill-treatment, hut would operate as a severance of the 
contract. But no refusal to gi\’« an advance would justify a servant 
in breaking oil his engagement, unless such advance formed part of 
the contract. . . . 
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The word “voluntarily” (sec s. 39, ante p, 27) will protect the 
servant in cases where he has been prevented carrying oi^t his 
by accident, fraud, mistake, or superior force. It will be 
necessary to show that he broke his engagement, intending to do so 
at the time. (Rider v. Wood, 29 L.J.M.C. i. See Unwin v. Clarke, 
L.R. 1, Q.B 424.) 

A different question would arise where the evidence showed that 
the defendant had voluntarily left his service, but under a bond fide 
belief that he w^as iustified in doing so. In some recent cases upon 
somewhat similar Statutes in England, it had been suggested that a 
bond fide and reasonable belief that the party was juslincd in his act 
was an .answ'er to the criminal charge. (Ashmore v. Horton, 29 
L.J.M.C. 13; Willett V. Boole, ibtd. 6; Youle v. Mappin, Jbidm 
234.) But, in a later case upon the point, where the question directly 
arose, tliis doctrine seems to have been overruled. 'There the defenci- 
ant had been apprenticed. His master died, and the trade was 
earned on by the widow and executrix. The apprentice was advised 
by an attorney tiiat the death terminated the apprenticeship. The 
Justices were of opinion that it did not, aful convicted nim for 
absenting himself without lawful cause. On appeal, the conviction 
was affirmed. Martin^ B. said, 

“ This hufl b^en treated tta entirely n criminal proc^edinR. I doubt very much 
whether that is ita true charact.er. It acemi to me nothing more than a pro- 
vision by the leKielature for the purpose ot eniorcing eertaiu eivil lights. The 
legislature may have reneonahly taken into eonaideration instiineea of peraoni 
against whom it would be idle to bring an action The legislature may very 
reaaonsbly and truly have said, this is entirely a civil case, but it is not a con- 
tract to be enforced in the ordinary way by a civil action. We, therefore, will 
take a more surnmary way of doing it, and will treat this civil contract as a 
matter punishable, not strictly criminally, but as a way of enforcing the per- 
formance of the contract. Tlie <fue«tion is, is it any answer to hit wilfully and 
deliberately acting contrary to that which the law by bis own contract imposed 
npon him, that he was advised by a person to do so and so? It seems to me 
that would be contrary to common sense. If a person wilfully, knowingly, and 
designedly does that which is done in this case, he must take the consequences ; 
and one consequence is, that by Act of Parliament Justices have jurisdiction to 
punish biro in a sense, that is. in the sense, it appears to me, to compel him to 
perform his contract.'* (Cooper v. Simmons, SI L.J.M.C. 138, 144.) 

In the section now under consideration and in s. 491 the offence 
consists simply in the “ voluntary omission” to do that which the 
defendant has contracted to do, and, therefore, the above observations 
seem to be exactly in point. Under s. 492 the words “without 
reasonable cause” are introduced, and, therefore, in indictments 
under that section, the argument may still prevail, that the party had 
reasonable cause to believe that his service had come to an end, or 
that he Ivas justified in quitting it. 

Where the contract of service is a continuing one, the servant may 
be punished from time to time for refusing to serve under it. The 
contract is not terminated by indictment and punishment. (Unwin 
V. Clarke, L. R., i, Q.B. 417; Cutler r. Turner, 9 ibid. 502.) The 
contrary, however, appears to have been ruled in Bengal, (2 R.J. & 
P. 24.) 

Explanaiion . — It is not necessary to this offenco 
that the contract should be made with the person for 

50 
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whom the service is to be performed. It is sufficient 
if the contract is legally made with any person, either 
expressly or impliedly, by the person who is to per- 
form the service. 

Illustration, 

A contracts with a DAk Company to drive his carriage for a month. 
B employs the DAk Company to convey him on a journey, and during 
the month, the Company supplies B with a carriage which is driven 
by A. A in the course of the jourhey, voluntarily leaves the carriage. 
Here, although A did not contract with B, A is guilty of an offence 
under this section. 


491 . Whoever, being bound by a lawful contract 

Breach of con- attend OD, or to supply the wants of, 
tract to auoudou anv oerson who, by reason of youth, 

and supply the t *^o*T*^e 

wants of iveipioM or ot unsoundness of mind, or of a 

disease or bodily weakness, is helpless, 
or incapable of providing for his own safety, or of 
supplying his own wants, voluntarily omits so to do, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to three 
months, or with fine which may extend to two 

hundred Kupees, or with both. 

Commentary. 


this section is still more remarkable than the preceding, as it con- 
tains no exception whatever, not even illness or ill-treatment. The 
latter may, perhaps, have been designedly omitted, lest a bearer 
might plead as an excuse for abandoning his infant charge that the 
latter had boxed his ears or kicked his shins. But why is illness not 
allowed? It may be suggested, that a person does not voluntarily 
omit that which he omits in consequence of illness. But, if so, why 
was the term introduced into s. 490? 


492 . Whoever, being bound by lawful contract 

in writing to work for another person 

Breach of a con- . . « 1 i 

tract to serve at as an artificer, workman, or labourer, 

for a period not more than three years, 
M oon?ey«d at the at anv place witbiu British India, to 

master ■ expeuse. i-i i j l 

■which, by virtue of the contract, he 
has been, or is to be, conveyed at the expense of such 
other, voluntarily deserts the service of that other 
during the continuance of his contract, or without 
reasonable cause refuses to perform the service which 
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he has contracted to perform, such service being 
reasonable and proper service, shall be punished 
with imprisonment of either description for a term 
not exceeding one month, or with fine not exceeding 
double the amount of such expense, or with both, 
unless the employer has ill-treate<l him or neglected 
to perform the contract on his part. 

Commentary. 

This section only applies to cases where the service is to be per- 
formed at some place different from that in which the defendant 
resided at the time l!ie contract was made. Further, it only applies 
to cases of written contracts, and, therefore, the pat ty can only be 
charged for breach of something contained in the writing. Oral 
evidence will be admissible to explain the meaning, or to identify 
the object of, the contract, but not to add to or vary its terms. 
(Indian Evidence Act, s. gi ) 

It will be observed that by this section it is required that the 
contract f not merely the particular thing which the defendant promised 
to do, should be in writing, otherwise no prosecution cart be instituted 
for its breach. Similarly, the English .Statute ot Frauds provides 
that in case of certain contracts, no action should be allowed “ unless 
the agreement upon which such action should be brought, or some 
note or memorandum thereof, shall be in writing. Upon thig 
Statute it has been long ruled that “ the term agreetnent comprehends 
contracting parties, a consideration, and a promise; ail these must, 
therefore, appear in the writing.” (Smith Merc, L. 46(->.) As 
Mr. Justice Grose said, in the leading case upon the subject (Wain r. 
Warlters, 5 East., 19), 

“ What is required to bo in writing} h asfrooment, not the promise. Now 
the agreement is that which is to show what each party is to do or perform, 
and by which both parties ar« t ' be li<juud, and this is required to be in writing. 
If it were only uccessai^y to sh(.w what one of them was to do, it w’otrld be suffi- 
cient to state the promise mude by the defendant who was to be ciiarged with 
it. But if we were to adopt this construction, it would bo the means of letting 
in those very frauds and perjuries which it was the object of the Statute to 
prevent ; for, without tb(' parol evidence, the defendant cannot be charged upon 
the written contract for want of a consideration m law to support it.” 

In the present Code the word used is contract, not agreement. But 
the meaning of the words is identical, and the policy of both sections 
is obviously the same. The object of requiring the contract to be 
in WTiting is to put its terms beyond dispute, and to enable the Court 
to be certain whether it has been broken or not. If the names of 
the contracting parties were omitted it might be that the defendant 
had never been bound at all, or that he had been bound to a different 
person and had fulfilled his engagement with him. (See Sale v. 
Lambert, L. R. 18 Eq. i ; Potter v. Duffield, tfurf, 4; Thomas v. 
Brown, i Q.B.D. 714; Williams v. Jordan, 6 Ch. D. 517.) So. if the 
nature of the employment, or the place at which it was to be per- 
formed, were left out, it might be that the workman was willing to 
do all that he had agreed to do, but that his employer was trying to 
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force him to do something different. But it is by no means so clear 
that the consideration can be said to form part of what the workman 
had contracted to do. It represents what the other party has con- 
tracted to do in return for his services. It may be that without proof 
of consideration the written contract could not be enforced. But if 
the consideration existed, the contract would not be void for want of 
stating what it was. Accordingly, the inconveniences of setting out 
the consideration in guarantees under English law was found so great, 
that it has been expressly enacted that such statement should not be 
necessary. (19 & 20 Viet. c. 97, s. 3. Amending Trade and Com- 
merce Laws.) It certainly would be most advisable that contracts 
for labour should set out both sides of the agreement, so that the 
Court might see whether the employer had done what was incumbent 
on him. But it can scarcely be said that a person would not be 
“ bound by lawful contract in writing to work for another person,” 
though the writing did not set out the wages which he was to receive. 

The contract must be in writing, but not necessarily in one writing. 

“ Provided the agreement be reduced to writing it matters not out of how 
many different papers it in to be collected, so loug as they can be sufficiently 
connected in sense. But this connection in sense must appear upon the docu- 
ments themselves, for parol evidence is not admissible tor the purpose of con- 
necting them.’* (1 Sin. L.C. 320.) 

Therefore, if one letter contained an offer of a particular service 
on particular terms, and tins offer were accepted by a letter which 
referred to the previous one, either expressly or by necessary refer- 
ence, this woula constitute a sufficient contract in writing. (Crane v. 
Powell, L.R. 4, C.P. 123.) But it would be otherwise if the second 
document merely said, “ I will accept your offer,” without anything 
to show what offer was meant. 

The section speaks of the party “ being bound by lawful contract in 
writing,” which shows that the contract itself must have been a 
written one. In this respect it differs from the Statute of Frauds, 
which was equally satisfied whether the agreement, or only a note or 
memorandum thereof, was in writing. Under the English Statute 
the writing is only necessary to evidence the contract, not to consti- 
tute it. (i Sm, L.C. 322.) Under this section the writing seems 
itself to be the contract. Hence, it seems doubtful w-hether the 
English decisions which rule that the Statute of Frauds is satisfied 
by any offer in writing, made by the party to be charged, followed 
by a verbal acceptance by the other party, will apply to s. 492. 
(Keuss V. Picksley, L.R. i, Ex. 342.) Such a written proposal is a 
note or memorandum of an agreement, but can hardly be said to be 
a contract in writing, since it wants the acceptance which is neces- 
sary to turn it into a contract. In no case would a written offer by 
the employer, followed by a verbal .acceptance by the servant, be suf- 
ficient. (Felthouse v, Bindley, 31 L.J.C.r. 204; S.C. ii C.B.N S. 869.) 

Nothing is said of a signature. But as the defendant is to be 
“lawfully bound by a contract in writing,” I conceive that the writ- 
ing must contain something which, independently of oral evidence, 
will show that he had actually become bound, as, for instance, his 
signature or mark. But where a contract began in the defendant^ 
own handwriting, "I, A. B., agree, &c.,” this was held to be a suffi- 
cient signature, cveii. under the Statute of Frauds which requires one 
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although a blank had been left at the bottom of the memorandum 
(Knight V, Crockford, i Esp. 190.) But if from the form of the 
document it should appear that a future signature had been contem- 
plated, but never appended, as, for instance, where the instrument 
ended “as witness our hands,*’ the mere inset tion of the defendant’s 
name in the body of the document, even in his own handwriting, 
would not be a sufficient proof that he had become finally bound, 
unless there were some subsequent recognition of it as complete. 
Still less, w'liere such an instrument was not in the defendant’s 
writing at alb (Hubert I'reherne, 3 M. & G. 734, 753) Wheie 
the acceptance of an offer was by telegram, and the insii actions to 
the telegraph clerk were signed by the defendant, but the message 
itself only contained his name written at the bottom as the sender of 
it, it was held that there was a sufficient signature to satisfy the 
Statute of Frauds, (Godwin v Francis, !^. K. 5, C.F. 295.) It would 
certainly be sufficient under this section. 

Although the names of both parties must appeal in the contract, it 
is only necessary that the party against whom it is enfoiccd should 
have sigmed it, or should appear to be bound theiel>y. For the object 
of the section is to piotcct the person against wliom it is enforced, 
and where he has signed it, lie cannot be subject to any fraud even 
though the other party has not signed it. (1 Sm.L.C. 322.) 

I'he Bengal High Court has held that a labourer cannot be pun- 
ished twice for bleach of the same contract. (2 R.J.& P. 24.) 1 pre- 

sume this applies to cases where both parties have rescinded the con- 
tract. But where, after punishment, he chooses to return and resume 
service under the same contract, I can see no reason ^hy he should 
not be again punished for a second breach. Nor can I see wdiy he 
should be allowed to rescind the contract, if his employer insists 
upon It as a continuing one. It has been expressly ruled in England 
that a labourer who has been punished for breach of contract may 
be indicted again, if he refuse to carry it out at the expiration uf his 
imprisonment. ( Unwin -i/. Clarke, L.R. 417^ Cutler t/. Turner, 

9 ibid. 502 ) 


CHAPTER XX. 

OF OFFENCES RELATING TO 
MARRIAGE. 


493 - Every man who by deceit causes any 

Cohabitation woman who is not lawfully married to 
by a man him to belicve that she is lawfully mar- 
belief of ried to him, and to cohabit or have 
lawful njaiTiage. gexual intercourso with him in that 

belief, shall be punished with imprisonment of either 
description for a term which may extend to ten 
years, and shall also be liable to ^e. 
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494 - Whoever, having a husband or wife living, 

marries in any case in which such mar- 
riage is void by reason of its taking 
buflbaud place during the life of such husband 
or wife, shall be punished with impri- 
sonment of either description for a term which may 
extend to seven years, and shall also be liable to 
fine. 

Commentary. 

See as to this, and the following section, Act III of 1872, ss. 15, 16. 
(An Act to provide for forms of marriage in ceitain cases.) 

Exception , — The section does not extend to any 
person, whose marriage with such husband or wife 
has been declared void by a Court of competent 
jurisdiction, nor to any person who contracts a mar- 
riage during the life of a former husband or wife, if 
such husband or wife, at the time of the subsequent 
marriage, shall have been continually absent from 
such person for the space of seven years, and shall 
not have been heard of by such person as being alive 
within that time, provided the person contracting 
such subsequent marriage shall, before such marriage 
takes place, inform the person with whom such mar- 
riage is contracted of the real state of facts so far as 
the same are within his or her knowledge. 

Commentary. 

The first requisite under this section is to show that there was a 
valid subsisting marriage at the time of the second marriage. This 
must be strictly made out in all cases in which the existence of a 
previous marriage is an ingredient in the offence. (Empress v. 
ritambur, 5 Cal. 566. See post note to s. 497.) The law relating to 
marriages of persons, one or both of whom are Christians and w'hicH 
are celebrated in India, is regulated by Act V of 1865 (Indian Marri- 
age Act), and by Stat. 14 & 15 Viet. c. 40, and Act V of 1852. 
(Marriage Act.) See, also, 58 Geo, III, 0,84, (an Act to remove 
doubts as to validity of certain Marriages) modified by Act XXIV 
of i860 (Scotch Church Marriages superseded and comprised in Act 
V of 1865, supra) and 28 & 29 Viet.. c. 64. Parsee marriages are 
regulated by Act XV of 1865, and the re-marriages of Hindu Con- 
verts by Act XXI of i866. (Native Converts Marriage Dissolution 
Act.) Act III of 1872 provides for persons who do not profess the 
Christian. Jewish, Hinau, Mahometan, Parsi, Buddhist, Sikh, or 
jam religions. As regards marriages celebrated out of India, any 
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form of marriag^e which is proved to be valid by the law of the country 
where it took place is valid all over the world. (Sec Armitage v. 
Armilage, L.R, 3, Eq. 343.) For instance, where it appeared that 
the pat ties had lived together for five years in Virginia, and had been 
received in society as man and wife, and that by the law in force in 
Virginia at tlie time the cohabitation began no religious ceremony 
was necessary to the validity of a marriage, nor was any registry of 
marriages required to be kept, it was held that this constituted suffi- 
cient evidence of a marriage. (Rooker v. Rooker, 33 L.J. Mat. 42; 
Limerick v Limerick, 32 ibid. 92 ; Patrickson v. Fatrickson, L. R. I, 
P & D. 85.) And marriage may in civil cases be established by pre- 
ponderating repute and conduct, even though the repute is divided. 
(Lyle V. Ellwood, I..R. 19. Eq. 98 ) Such evidence appears not to be 
admissible under the Indian Evidence Act, s. 50 in case of prosecu- 
tions under ss. 494, 495, 497 or 498. Every fair presumption will be 
made in favor ol the legality of the marriage where both the parties 
have bond /rVe believed themselves to be married, rhercforc, where 
it was proved that a marriage, followed by cohabitation, had taken 
place in a Homan Catholic Cliapel, the Court held that it must be 
presumed that the Chapel was registered, and that the Registrar was 
present as required by State. 6 & 7 Will. IV, c. 85; (Sichel v. 
Lambert, 33 L J.C.P, 137 ; S C. 15 C.B.N.S. 781 ; R v. Crcsswell, I 
g.B.u. 446; (Sastry Vclaider v. Sembecetty, 6 App. Ca. 364.) 

“ But while the forms of entering iino the contract of marriage are 
to be regulated by tlie law of the country in wliich it is celebrated, the 
essentials of the contract depend upon the law of the country in which 
the parties are domiciled at the lime of the marriage, and in which 
the matrimonial residence is contemplated.’* (Per Lord Campbell, 
C., Brook V. Brook, 7 Jur. N.S. 422 ; S.C. 9, H.L. 193.) Accordingly, 
where a man married the sister of his deceased wife in Denmark, 
where such marriages are valid, the marriage was declared to be 
void in England, both parties being domiciled English subjects, and 
a marriage of that sort being absolutely foi bidden by English Law. 
(Brook V. Brook, nb. sup.) And conversely, a marriage celebrated in 
England between two domiciled Natives of Portugal was declared 
invalid, on the ground that being first cousins they were prohibited 
by the law of Portugal fioin marrying without a Papal dispensation, 
though in England the relationship was no bar. (Sottomayor 
DeBarros, 3 P.I>. i.) And in the case of any Christian an incestu- 
ous, or polygamous, marriage would be a nullity, wherever celebrated. 
(Story Confl, L, § 

The Statute 5 & 6 Will. IV, c. 54, which declares marriages with 
the sister of a deceased wife to be absolutely void in England, has 
been ruled not to extend to India, even within the Presidency towns, 
(Das Mercesv. Cones, 2 Hyde, 65.) But such marriages are by the 
law of England voidable during the life of the parties, even inde- 
pendently of the Statute. (R. v. Chadwick^ ii Q.B. 173 ; S.C. 17 L.J. 
M.C. 33.) As regards persons, then, who have an English domicile, 
the Statute forms part of that personal law which they carry about 
with them wherever they go. (Brook v. Brook, ub. sup. p. 399.) And 
the same rule seems to apply even in the case of Native Christians 
married under Act V of 1865, (Indian Marriage Act) since the “legal 
impediments’* referred to in that Act appear to be legal impediments 
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under the English law. (See ss. 17, 19 and 48, clause 2.) So, also, in 
a marriage before a Registrar under 14 & 15 Viet. c. 40, the certifi- 
cate is not to issue if any lawful impediments according to the law 
of England be shown. (s. 2.) But as regards East Indians, or others 
lo whom tlie above Acts do not apply, the marriage is good till set 
aside, and cannot be questioned after the death of either of the parties 
to it. (R. V. Chadwick, ii Q.B. 235 ; S.C. 17 L.J.M.C. 33.) 

Section 494 only applies to those classes of persons to whom poly- 
gamy is forbidden, as, otherwise, the second marriage would not be 
void by reason of the continuance of the first. Therefore, a Hindu 
or Mahometan man would not come under its provisions, but a Hindu 
or Mahometan female would, since their law admits a plurality of 
wives, but not of husbands, (R. 7;. Judoo, 6 Suth. Cr. 69; S.C. 2 
Wym. Cr. 48; Mad. H.C, Rul., 28th June 1870, (F.B.); S.C. Weir, 
127 [219]; Government of Fiombay v. Ganga, 4 Bom. 330.) With 
some of the Hill tribes, for instance, the Todas on the Neilgherries, 
the case is just the opposite, each woman being the wife of all the 
brothers of the family. 

Where in the Bombay Presidency a custom was set up in the 
Talapda Koli caste that a woman mignt leave her husband without his 
consent and contract a valid marriage with another man, the High 
Court held that such a custom, even if proved to exist, was invalid, as 
being entirely opposed to the spirit of the Hindu law ; that the second 
marriage was, therefore, invalid, and that the man who contracted it 
was punishable under s. 497. (R. v. Karsan, 2 Bom. H.C. 124. See, 

loo, Khemkor v. Umiashankur, 10 ibid. 381,) But in that case it 
was found as a fact that the prisoner did not believe that the woman 
had ceased to be the wife of her former husband. (R. v. Manohar, 5 
Bom. H.C.C.C. 18.) In another case, a custom was set up by virtue 
of which a man might marry a woman already married to another 
man, by paying a sum of Rupees 105 to the caste; this, also, was 
pronounced by the Bombay High Court to be void for immorality, 
(Uji V. Halhi, 7 Bom. H.C.A.C. 133.) And in a still later case where 
the caste had met and authorized the second marriage of a woman, 
w'hose first husband was still alive but a leper, the Court held that this 
was no defence to an indictment, though it was found as a fact that 
both parties bo 7 id fide believed that the second marriage was legal. 
(R. u. oambhu, I Bom. 347.) In a Madras case, where a custom was set 
up as existing in Southern India, that a woman might divorce her hus- 
band for cause shown, such as impotence, drunkenness, or miscon- 
duct, and then marry again, the High Court confined itself to saying 
that the custom had not been made out. (Carasoo Nachiari^, Gov- 
ernment, O.S. 62 of 1866.) In a case in Bombay a woman was in- 
dicted under this section for marrying again. The Court found that 
there was a custom among the Rajput Guzeratis to which she belong- 
ed, that a husband might divorce his wife for incontinence, and that 
he had in fact divorced her, but not for incontinence. They held, there- 
fore, that the divorce was invalid, and that the offence was made out, 
but inflicted a light sentence on the ground that all parties believed 
that the woman was free to many' again. (Empress v. Urni, 6 Bora. 
126.) An agreement made between natives of Assam, that a mar- 
riage which was about to take place should become void in certain 
events which were named, was held to be invalid, as contrary to the 



See iMO OFFENCES RELATING TO MARRIAGE. 


401 


spirit of Hindu law and om>osed to public policy. (Sitaram v, Mt, 
Aheeree, ii B.L.R. 129; S.C. 20 Suth, 49.) 

The following case occurred in Madras. A Christian convert 
married a wife according to the rites of the Christian religion. He 
then relapsed into Hinduism and married a second wife, a heathen^ 
according to Hindu usages, his first w'ife being still alive. The 
Sessions Judge convicted him under s. 494, but the conviction was 
quashed on appeal by the High Court. (3 Mad. H.C. Appx. vii ; 
S.C. Weir, 124, [21 7], 4 tbtd. Appx. iii.) I'lic Court said that it was 
evident that if the prisoner had really come under Hindu law, then his 
second marriage was not void by reason of the former having taken 
place, since the Hindu law permits of polygamy. If, however, he 
still continued under Christian law, then his marriage according to 
Hindu ceremonial was a mere nullity, and the second marriage was 
void from its inherent invalidity, and not by reason of the continuance 
of the former marriage. But in the converse case of a person already 
married becoming a Christian and then marrying again, the crimi- 
nality of the act would depend upon his previous religion. If he 
had been a Mahometan, his apostacy would dissolve the marriage 
union, and, therefore, the second marriage would be valid. (Bailiie 
Dig. 203.) But if he had been a Hindu, he could only rc-marry 
lawfully, after complying with the requisitions of Act XXI of i860. 
(Native Convert’s Marriage Dissolution Act.) 

Under the corresponding English Statute (24 & 25 Viet, c, 100, 
s. 57, Cr. L.C.), it has been held that the offence is committed even 
though the second marriage is in itself void, independently of the 
fact of Its being bigamous. There, the second marriage was invalid, 
as being within the piohibited degrees of affinity, and it was con- 
tended on the authority of an Irish decision (R. v. Fanning, ro Cox) 
that the conviction was, therefore, wrong. This contention was 
overruled. Coikburtiy C.J, said, 

“ In thus bolding it is not at all nocossary to say that forms of marriaTO 
unknown to the law, as watj tUo casein Burt v Burl, (2 S.W. AT. 88^ S.C. 
29 L.J. P. & M 133, a cajn oj a Sc^irh marria-je cidehrated in /lusfraUa, no 
evidence being given tiuit surh mavrxages were recognized by locals law,) would 
suffice to bring a case within the operation of the Statute. Wo must not be 
understood V) mean that ercry fantastic fonn of marriage to which parties 
might think proper to resort, or that a marriage cerem(»iiy performed by aa 
unauthori/.ed p^'raou, or in an nnauthoriaiod place, would bo a marrying withitt 
the meaning of the 57th section of 21 A 25 Viet, c PK). It will be tune enough 
to deal with a case of this description when it arises. It is sufficient for the 
present purpow to hold, as we do, that whore a person already bound by an 
existing marriage goes through a form of marriage, known to and recognized by 
the law as capable of producing a valid marriage, for the purpose of a pretends 
and fictitious marriage, the case is not the less within the Statute by reafon of 
auy special circumstaocos, which, independently of the bigamous cuaracter of 
the marriafl^, may constitute a legal disability in the particular parties, or make 
the form of marriage resorted to specially inapplicable to their iudividG^ caee.^ 
<R. V. Allen, L.R. 1, C.C. 867 ) 

The case of R. v. Fanning, thus formally overruled* was one whem 
the second marriage, besid^ being bigamous, was void by Statute^ 
as being celebrated by a Roman Catholic priest between a Protestant 
(who fdsely represented himself to be a Roman Catholic) and a 
Roman Catholic woman. Suppose in IntiUdi where Hindu and 

51 
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Mahometan marriages are recognized by law, a Christian married a 
Hindu or Mahometan woman, according to the rites of the ifdindu 
or Mahometan Jaw, would such a marriage, if bigamous, be indictable 
under s. 494? According to R. v. Fanning it would not. Accord- 
ing to R. V. Allen apparently it would, if the Christian represented 
himself to be, and might reasonably be supposed to be, a Hindu or 
Mahometan. Otherwise, the ceremonial would probably, even by 
the English Judges, be considered to be only fantastic form of 
marriage/* or to be celebrated by a person who could not have been 
considered to be authorized to perform it. 

It rnight also be suggested that the difference between the word- 
ing of s. 494, and of s. 57 of 24 & 25 Viet. c. 100, would lead to cases 
under it being governed by the decision in R. t/. Fanning, even by 
those who agreed with the actual decision in R. v. Allen. The 
English Statute runs, “ Whosoever, being married, shall marry any 
other person during the life of the former husband or wife, shall be 
guilty of felony.” The Indian section punishes any one who, 

“ having a husband or wife living, marries in any case in which such 
marriage is void by reason of its taking place during the life of such 
husband or wife.” It might be contended, as it was held in Fanning’s 
case, that the Indian Statute did not apply if the second marriage 
was void from reasons other than the fact of its taking place during 
the continuance of the first marriage. This view might be supposed 
10 derive some countenance from the language of //o//oway, J., in 
the latter part of his remarks in the case in 3 Mad. H. C. Appx. vii ; 
S.C. Weir, 124, [217]. My own opinion, offered, of course, with great 
diffidence, is, that the meaning and proper construction of both 
Statutes is the same, and that the phrase “ void by reason of its 
taking place during the life of such husband or wife” is intended 
to mark the distinction between cases where polygamy is permitted 
by the law of India and cases where it is forbidden. 1 cannot 
think that it was intended to give a character of innocence to a 
bigamous marriage, merely because it violates two Statutes instead 
of one. 

At least two cases have occurred in India where Englishmen, 
married to Englishwomen, have adopted Mahometanism as their 
religion, and then proceeded to divorce their English wives accord- 
ing to the rules of Mahometan law, and to marry Mahometan wives 
according to Mahometan ritual. The question arises as to the 
criminality of such an act. It seems to me clearly to come within 
s. 494. The case is not in any way affected by the Madras decision 
as to the relapsed Hindu convert already cited. By the law of Eng- 
land, monogamy is an unalterable part of the status of every 
Englishman, and no change of religion, or even of domicile, can 
in the view of English law affect that status. (Sto^ Conff. L. 

§ Ii3a-ii4: Hyde v. Hyde, L.R, i, P. & D. 130.) Consequently 
the fact of conversion to Mahometanism, however genuine and 
sincere, could not in the case of an Englishman carry with it the 
right to contract a polygamous union. Such a marriage would, in 
the language of s. 49^ be absolutely void by reason of its taking place 
in the life of the former wife. 

It will be observed that in Skinner v. Orde, (14 M.I.A. 309, 324) 



See. 494-] OFFfiNCJKS EELATIKG TO MABEUQB. 


403 

the High Court of Allahabad expressed doubts as to the legality of a 
second marriage ^ a Christian who had adopted Mahometanism, 
and the Judicial Committee said they were well warranted in enter- 
taining such doubts. There, however, the husband was evidently 
not of English birth, and not subject to the incidents of an English 
status. His case therefore was very much weaker than that of the 
Englishman under consideration, and was in fact similar to that of 
the relapsed Hindu convert in Madras. 

The first proviso in the exception does not, 1 presume, exclude 
cases where a valid divorce may be affected witliout any judicial 
proceeding. For instance, the Mahometan law permits a divorce 
to take place under various circumstances, none of which calls for 
judicial interposition. (Macnaghten, M.L. 59, 296.) Under Hindu 
law a woman may be divorced by her husband for adultery, and, in 
some of the lowest castes, the woman so divorced may marry again. 

(I Stra. H.L. 52; 2 Mac. H.L 126.) According to the early hfindu 
law it would appear that even adultery had not the effect of severing 
the marriage tie, but that the husband was still under the obligation 
of maintaining his wife, though only upon a sort of starvation allow- 
ance. (2 Cole. Dig. 134-136. See Government of Bombay Ganga, 

4 Bom. 330.) 

Act XXI of 1866 provides for the case of native converts from 
Hinduism whose spouses remain heriihens, and refuse on account of 
the change of religion to continue cohabitation. 

As to divorce in the case of Parsees, see Act XV of 1865, ss. 27*43, 
(Parsee Marriage and Divorce Act) and in the case of Christians, 
Act IV of 1869, (Indian Divorce Act.) 

In cases not coming within the final proviso of the exception, all 
that is necessary to make out a primA. facie case is to prove the two 
marriages, and that the first wife, or husband, was living when the 
second marriage took place. Of course, it would be open to the 
defendant to snow that through a mistake he supposed the first wife 
was dead. (J>ee s. 79, ente p. 48.) But in the case of a continual 
absence of seven years it has been held in England that the prose* 
cution must make out affirmatively that the defendant knew of his 
wife’s existence at some timeduringthe sevenycars. (R. v. Curgerwen, 
L.R. I, C.C. I.) (see also R. v. Jones, Xl Q. B. D. 1 18.) The 

same rule appears properly applicable to s. 494. 

• 

Where a period of less than seven years has elapsed between the 
date at which the first wife was last heard of and the second marriage, 
there is no presumption either that she was alive, or that she was 
dead, at the date of the second marriage. Her continued existence 
at that date is a fact which must be made out by the prosecution 
like any other essential fact Accordingly, where the parties sepa*> 
rated in 1843 and the wife married again in 1847, and the Judge 
directed the jury that as there were no circumstances leading to any 
reasonable inference that the first husband had died, he must, there- 
fore, be presumed to have been living at the date of the second 
marriage ; this direction was held to be erroneous, and the convieikm 
was set aside. (R. v. Lumley, L.R. i, C.C. 196; see Phene’s Trusts^ 
LR. 5» Ch. 139.) 
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495. Whoever commits the offence defined in the 

last preceding section, having con- 
cealed from the person with whom the 
of the former subscQuent marriage is contracted the 

marriage from the e.i,, ^ “ • in, 

perron with whom fact of the former marriage, shall be 

punished with imprisonment of either 
description for a term which may ex- 
tend to ten years, and shall also be liable to fine. 

496. Whoever, dishonestly or with a fraudulent 
Marriage cere- intention, goes through the ceremony 
rhVo^ugfw?th of being married, knowing that he is 
lawful thereby lawfully married, shall be 
marriage. puuished with imprisonment of either 

description for a term which may extend to seven 
years, and shall also be liable to fine. 


497. Whoever has sexual intercourse with a 

person who is and whom he knows, or 
“ has reason to believe, to be the wife of 

another man, without the consent or connivance of 
that man, such sexual intercourse not amounting to 
the offence of rape, is guilty of the offence of adul- 
tery, and shall be punished with imprisonment of 
either description for a term which may extend to 
five years, or with fine, or with both. In such case 
the wife shall not be punishable as an abettor. 


Commentary. 

The strictness of proof of marriage which is required in all cases 
where its existence is an ingredient in the crime, is especially iitiper- 
ative in prosecutions under this section, where the fact of the mar- 
riage is not necessarily within the knowledge of the offender. In the 
case of R. v. Smith (4 Suth. Cr. 31, Cr. Let. 10) the High Court of 
Bengal ruled that ** the absence of denial, on the part of the accused, 
of such a point as marriage between the parties in a criminal trial for 
adultery, would not be sufficient to estaolish the existence of such. 
It was clearly the duty of the judge to have placed this most impor- 
tant point beyond doubt by calling upon the prosecutor to prcxiuce 
the marriage certificate, or by some other evidence beyond his own 
statement, to satisfy th^ Court that he had legally entered into such a 
contract with the woman whom he declared to be his wife. The evi- 
dence of the woman was by no means conclusive, and should have 
been received with the greatest caution.’* In R. e. Wazira (8 BX.R. 
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Appx 63 ; S.C. 17 Suth. Cr. 5) which was a prosecution under s. 498, 
the Court held that “the fact of their living together is sufficient to 
raise the presumption of their being man and wife. And it was for the 
prisoner to show that they were not married, and that Ghasita (the 
reputed husband) had no legal right to prevent her going away.*' 
But this case was directly overruled by the same Court in a Full 
Bench decision. (Kmpress v. Pitambar Singh, 5 Cal. 366 ; Empress 
V. Kallu, 5 All. 233.) There, the prosecution being under s, 497. the 
only evidence of the marriage of the woman was the statement of the 
prosecutor ^ she is my wife by marriage,* and the .statement of the 
woman ‘ I am married to Somea* (the prosecutor). The Court held 
that this evidence was insufficient. The Judges in their order of refer- 
ence called attention to s. 50 of the Indian Evidence Act, which, 
after providing that opinion expressed by conduct of persons with 
special knowledge is good evidence of relationship, goes on to state 
that such opinion shall not be sufficient to prove a marriage in pro- 
secutions under ss. 494, 495, 497 or 49S of the Indian Pena! Code. 
It is obvious that repute arising from mere cohabitation ought not to 
be sufficient evidence in such cases. It is difficult to see why the 
evidence of the alleged husband and wife themselves, if given with 
sufficient particularity as to time, place and circumstances, and sub- 
ject to cross-examination, should not be enough to prove a fact of 
which they might possibly be the only available witnesses, and as to 
which their evidence, if believed, is coi. elusive. 

The belief of the defendant as to the woman being the wife of 
another is a question of fact Wheic a husband brought a suit 
against his wife for restitution of conjugal rights and a decree was 
given in his favour, leaving her the option cither to return to her 
husband or to pay him a sum of money, and she took the latter 
course after which the alleged adultery took place, it was held that 
the defendant might have believed the woman was free to marry, 
if so, had committed no offence. (R v. Manohar, 5 Bom H.C,C.C.I7.) 

In a case in Calcutta (R. v. Ward, 1862) a question was raised in 
the course of the trial as to the evidence necessary to establish 
sexual intercourse. It was contended that the same proof was 
required as in the case of rape, vis,, of actual penelration. (Ante 
p. 308.) The point was reserved, but it became unnecessary to decide 
It. ^ It is plain that the word^ in the explanation to s. 375 are limited 
to cases of rape, and also that the object of them was the same as in 
Statute 9. Geo IV, c. 74, s. 66, vts.» to do away with proof of emission 
which used formerly to be required ; the object of the provision is to 
limit, not to extend, the evidence for the prosecution. I conceive 
the rule will be exactly the same as it is in the Divorce Court, where 
intercourse is inferred from acts of guilty familiarity, or even from 
Opportunities sought for, and created by, the parties under circum- 
stances which leave no reasonable doubt of criminal intention. Of 
course, stronger evidence will be required under this Code than in 
the English Divorce Court, for the wife can be called as a witness 
against the adulterer under s. 497, whereas she cannot in a suit for 
dissolution of marriage. But her admbsions. or confessions, out of 
Court will not be evidence against him. (Robinson v, Robinson, 
L.J. Mat. 178.) 

Another question arises as to the nature of the evidence which wit! 
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amount to consent^ or connivance, on the husband’s part. In the case 
of Allen V. Allen (30 L.J. Mat. 2) the law upon this point was laid 
down as follows : 

“ To find a verdict of connivance, you mnet be satisfied from the facts estab- 
lished in evidence that the husband so connived at the wife’s adultery as to give 
a willing consent to it. Was ho, or was he not, an accessary before the fact F 
Mere negligence, mere inattention, mere dullness of apprehension, mere indiff- 
erence will not suffice ; there must be an intention on his part that she should 
commit adultery. If such a state of things existed as would, in the apprehen- 
sion of reasonable men, result in the wife’s adultery — whether that state of 
things was produced by the connivance of the husband, or independent of it— 
and if the husband, intending that the result of adultery should take place, did 
not interfere when he might have done so to protect his own honour, he was 
guilty of connivance.” 

This ruling* was almost literally followed by Sir Adam Bittleston in 
his charge to the jury, in R. v, Mohideen Lubbay, 3rd Madras Ses- 
sions, July 4, 1862. He ended by saying, ” there must be a corrupt 
intention by acquiescence to assist in the commission of a crime.” 

But where the husband, after some angry discussion with his wife 
respecting the impropriety of her conduct, told her that she could not 
lead this life any longer, and that she must either give up her para- 
mour or give him up, and that she could not live with him any longer 
if she continued her intimacy with the former, after which she deli- 
berately left her husband, with full knowledge on his part that she 
was going to join the adulterer, and without his making any effort to 
prevent it, this was held not to amount to connivance. Sir. C. Cresswell 
said, 

” 1 cannot conitruo that into a willing consent that the adultery should be 
committed. It is an unwilling consent given because she would not comply with 
the condition that he insisted upon of giving up the improper intimacy. By 
connivance I understand the willing consent of the husband, that the husband 
gives a willing consent to the act, although he may not be an accessary before 
the fact ; that, although ho does not take an active jmrt towards procuring it 
done, he gives a willing consent and desires it to be done. What this man 
desired was, not that the act should not be done, but that she should not 
torment him by keeping up an intimacy of this character, and at the same time 
living with him as his wife, and that she should give up the one or other.*’ 
(Manis v. Harris, 31 L.J. Mat. Q9 ; Glennie v. Glennie, 32 ibid, 17.) 

The Penal Code merely uses the word consent, not willing consent, 
but I conceive that the above construction must be put upon the term. 
An unwilling consent is not a consent at all. It is simply a submission 
to what is unavoidable. 

On the other hand, evidence of merely passive acquiescence in a 
state of adultery after full knowledge of it, and without taking any 
steps to procure redress, has been held to be evidence of consent 
amounting to connivance, so as to disentitle the acquiescing party to 
a decree. (Bov^ting v. Boulting, 33 L.J. Mat. 33.) Because a 
divorce is only grafted when the applicant is feeling and suffering 
under a sense of wrong, when the complaint is preferred. But it 
may be questioned whether under the Penal Code an ex post facto 
acquiescence can be used except as evidence of an acquiescence 
previous to the act. If there was no consent, or connivance, up to 
the time the act was committed, then the offence is complete, and it is 
difficult to see how it can be obliterated by any subsequent consent. 
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This section is intended to protect the husband’s rights, and, there- 
fore, any consent, or connivance, which shows an abandonment by the 
husbana of his claim to continence on the part of his wife will bar an 
indictment, even though the consent, or connivance, be to a different 
adultery from that which is specifically charged. Therefore, it is held 
that a consent to his wife’s adultery with one man is a bar to proceed- 
ings in the Divorce Court against another man, or against tne same 
man for a subsequent act of adultery. (Gipps v. Gipps, 32 L.J, Mat, 
78; 33 tbid. 161.) This rests on the presumption that an assent once 
given continues. But a case might occur where a sinful wife might 
become reconciled to her husband, and resume a life of chastity, 
while he might resume his efforts to protect her virtue, and then, 1 
conceive, the right to prosecute would revive. 

Can a second prosecution be maintained against the same man for 
adultery with the same woman, she not having in the meantime 
returned to her husband’s protection ? The case actually arose in the 
4th Sessions of 1864, Bombay, and Hore, J., directed Ine jury that 
the prosecution was maintainable, and that the former conviction was 
rather an aggravation of the offence, 'rherc, the woman had left her 
home before the first conviction, and lived in the prisoner’s house 
the whole time he was undergoing his sentence, and the adultery com- 
plained of in the second prosecution was committed in that house 
as soon as the prisoner was released. With great respect for the 
learned Judge I conceive that no prosecution was maintainable. 
As Lord Chelmsford said jin the case of Gipps v. Gipps, (33 L.J, 
Mat. i6g), 

“ It mast be borne in mind tbut the offence of adultery is complete in a luriglo 
instance of guilty connection with a married woman. It is the first act which 
constitutes the crime, and though the adulterous intercourse between th(' parti(» 
should continue for years there is not a fresh adultery upon every repetition of 
the guilty acts, although all and each of them may famish evidence of the 
adultery itself. The inference which I draw from this view of the subject is, 
that if a hushandj having the light to divorce his wife for adultery, abandons 
that right in consideration of a sura of money received from the adulterer, he 
can never afterwards ^ a petitioner for a divorce 00 the ground of his wile’s 
crimmal intercourse with the H.irae person.” 

It seems to be an equally legitimate inference that a husband who, 
having a right to institute a prosecution for adultery, does so and 
enforces the full penalty of the law against the offender, cannot 
punish him a second time for a renewal of intercourse which inflicts 
no fresh injury' himself. Of course, it would be diflerenl if he had 
condoned the offence, and taken the wife back again into his society. 

No Court shall take cognisance of an offence under s. 497 or s. 498 
except upon a complaint made by the husband of the woman, or in 
his absence by some person who had care of such woman on his 
behalf at the time when such offence was committed (Crim, P.C.# 
s. 199). But the death of the husband does not termifiate a prosectsliofi 
which has been once instituted by him. (4 Mad. H.C. Appx. Iv; S.C. 
Weir, 269.) As to withdrawal of the charge by the husband, see arite 
p. 195. The fact that the husband has appeared as a witness to 
prosecute a prisoner charged with committing rape upon his wife, 
does not amount to such a complaint by him as will sustain an 
alternative char^ against the same prisoner for committing adultery 
with the wife. (Empress v. Kallu, 5 All, 233). 
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Enticing or 
taking away or de- 
taining witn a cri- 
minal intent a mar- 
ried woman. 


498 . Whoever takes, or entices away, any woman 

who is and whom he knows, or has 
reason to believe, to be the wife of any 
other man from that man, or from any 
person having the care of her on behalf 
of that man, with intent that she may 
have illicit intercouse with any person, or conceals, 
or detains with that intent, any such woman, shall be 
punished with imprisonmentof either description for 
a term which may extend to two years, or with fine, 
or with both. 


Commentary. 

The offence of taking away under this section is completed, though 
the woman goes voluntarily away with the man, and even though he 
goes with her by her solicitation. 

“ If, whilst the wife is living with her husband, a man knowingly goes away 
with her, in such a way as to deprive tho husband of his control over her, for 
the purpose of illicit intorcourse, that is a taking from the husband within the 
moaning of the section. The wife’s complicity in the transaction is no more 
material on a charge under this section than it is on a charge of adultery.** 
(R. V. Kumarasami, 2 Mad. H.C. 331 ; S.C. "Weir, 128.) 


“ 'The word ‘ enticing’ implies some blandishment, or coaxing. 
Where the man and woman are perfectly agreed, the act of a third 
party who merely accompanies the woman from her husband’s house 
amounts only to an abetment,” (Rulings of Mad. H. C. for 1864 on 
s. 498. Sec also ante p. 303.) 

In a more recent case, where the Madras High Court reversed the 
conviction, they said, (4 Mad. H. C. 20; S.C. Weir, 130.) 

“ Tho words of the section ‘ conceals or detains* may and were, we think, 
intended to be applied to tho enticing and inducing a wife to withhold, or con- 
ceal, herself from her husband, and assisting her to do so, as well as to physical 
restraint or prevention of her will or action. Depriving the husband of his 
proper control over his wife for the purpose of illicit intercourse is the gist of 
the offence, just as it is of the offence of taking away a wife under tho same 
section (vide 2 Mad. H.C. 331 ; S.C. Weir, 128, supra) y and a detention occa- 
sioning snob deprivation may be brought about simply by the influence of 
allurements and blandishments. 

**Hore, there is no reasouablo evidence to show that the woman had not per- 
fect freedom to leave the house, or that any allurement, or persuasion, was 
required or used, to induce her to remain.** 

The taking away must be of a wife who is at the time living under 
the protection of her husband, or of some one acting on his behalf, 
though it is not necessary that she should be actually residing in the 
same house with such person. Therefore, a conviction was maintained 
when the prisoner had eloped with a wife from a house in Calcutta, 
hired for her by her husband, who was absent in Assam. The Court 
said, 

** We oannoi say as tlie Sessiems Judge says, * that a wife is alwa^ the pi^ 
perty of her hushed, whether he ia aboeat or preaeut {' but we think it quite 
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clear that a wife living in her husbantFa honae, or in a houte hired by him for 
her oecapation and at bis cxpenae, is during hia teraporivry absence livinjf nuder 
his protection, so as to bring the case within the meaning of s. 4&8, provided, of 
course, that the defendant knew, or had rejison to know, that t*he was tbe wife 
of the man from whose protection he took her, or on whose behalf tbe persou 
from whom he took her had charge of her, and also provided that ho took her 
with the intent specified in the Act To hold otherwise would be to declare the 
worst cases of seduction not punishable under tbe Tonal Code." (Mutty KhaU 
». Muugloo, 5 Suth. Cr. 50; S.C 1 Wym. Cr. 45 ) 

The circumstance that llie wife was being: lodgfcd, or maintained, at 
her husband’s expense appears to me quite immaterial, if slie was 
living: at tlie lime under her husband’s conltol and protection, 
whether he were present or absent, and the defendant look her away 
from that control and protection. Suppose all the money l)elong:ca 
to the wife, this could make no difTeieiue in the ciime of seduction. 

Where it is doubtful which of tiie olTences enumerated in the 
section the accused has committed, the fuuimg: may be in the very 
words of the section, though suth a finding sliould be avoided if 
possible. (K. V. Motlioora Nath, 22 Suth. Cr, 72.) 

As to the person wlio may prosecute under this section, see last 
paragraph of commentary to the preceding section. 


ClIAPTEll XXI 
OF DEFAMATION. 

m. Whoever, by words either spoken or intend- 

^ . ed to be read, or by si^ns, or by visible 

representations, makes, or publishes 
any imputation concerning any person, intending to 
harm, or knowing, or having reason to believe, that 
such imputation will lumm the reputation of such 
person, is said, except in the cases hereinafter ex- 
cepted, to defame that person. 

Explanation 1. — It may amount to defamation to 
impute anything to a deceased person, if the impu- 
tation would harm tlie reputation of that person if 
living, and is intended to be hurtful to the feelings 
of his family or other near relatives. 

Commentarj. 

In order to bring within the term of this section defamatory matter 
relating to a deceased person, it will be necessary to show, not only 
that the deceased might have complained of it, but also that it was 
written, or spoken, with the intention of insulting bis surviving rela- 
tions. I conceive that these words “ intended to be hurtful, &c.,” 
must be taken as meaning an express and primary iateoUon, a» dig. 

52 



410 


DEFAMATION OP A CLASS. 


[Chap. XXI, 


linguished from a legal and implied intention. It would be indictable 
to rake up the vices of a dead man for the sake of deliberately 
wounding his family; but no statements, however injurious, would be 
criminal, if made in the course of a doj^d fide history, or biography, 
the subject of wliich was dead. As Lord Kenyon^ C.J., said, in the case 
of R. V. Topham, (4 T.K. 122), 


“ Now to iay, in general, that the conduct of a dead person can at no time be 
canvassed ; to hold that, even after ages are passed, the conduct of bad men 
cannot be contrasted with the good, would be to exclude the most useful part 
of history, and, therefore, it must be allowed that such publications may be 
made fairly and honestly. But, let this be done whenever it may, whether 
soon or late after the death of the party, if it be done with a malevolent purpose, 
to vilify the memory of the deceased, and with a view to injure his posterity, 
then it is doue with a design to break the peace, and then it is illegal.** 


It is to be observed that throughout this chapter the offence 
of defamation depends upon the injury to the individual affected by 
the calumny, and not, as in the English law, upon any supposed tend- 
ency of the act to bring about a breach of the peace. (Report, 1837, 
p. 94.) 


ExfiJanation 2. — It may amount to defamation to 
make an imputation concerning a company, or an 
association, or collections of persons as such. 

Commentary. 

The point referred to in this explanation was much discussed in 
the Nil Durpan case in Calcutta, (see infra) where one of the 
q^uestions that was argued was, whether a libel upon the Indigo 
Planters was an indictable offence on account of the indefiniteness of 
the class libelled, Accoiding to English law, libels upon a body of 
men were indictable where they applied to the entire body, so that 
any individual of that body had a right to consider himself assailed, 
or where tlie tendency of the libel was to create a breach of the peace 
by exciting public indignation against a particular class. In the 
latter case, however, tlie offence consisted, not in the defamation of 
the individual, but in the seditious results which were likely to be 
brought about. 

For instance, where the libel in its terms only referred to “An 
East India Director,’* and was charged as being a libel on the East 
India Company, the objection was taken that this was not a libel 
against all the Directors. The Court held that under the circum- 
stances of the case it must be taken to be a reflection upon the whole 
body, and that this was a question of fact to be determined in the 
trial. As one of the Judges said, 

“ Af it points out none in particular it mast reflect npon all, and create a dis- 
trust of tnem in the nublio ; and, therefore, I think the rule ought to be made 
absolute, and it will oe fir tke jury’s consideration whether it rejects upon all 
the Company.** (K. v. Jeuour, 7 Mod. 400.) 

The same principle was applied in the case of R. v. Williams, where 
the libel affected the entire body of Clergy in Durham. (5 B. & A. 
595 ) But where the libel clearly only related to some of a class and 
there was nothing to show who the persons referred to were, it was 
held that even after verdict the conviction was bad. The Court said. 
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** the writing must descend to particulars and individuals to make 
it a libel* ^ (K. v. Orme, 3 Salk. 224; S C. i Ld. Raym. 486), that is, as I 
understand the words, the writing must be capable of being applied 
to specific individuals, either as being expressly referred to, eras 
being members of a class, the whole of which was stigmatised. (And 
see Le Fanu v. Malcolmson, i H,I.. 637 ; Eastwood v. Holmes, i F. 
^ 347*) I his would seem to have been the ground of the decision 

in the Nil Durpan case 'Fhere, the pamphlet said, I present the 
Indigo Planters’ minor to the Indigo Planters* hands. Now let 
every one of them, having observed his face, erase the freckle of the 
stain of selfishness from his forehead.” Upon these words Sir B. 
Peacock is reported to have observed, 

“This oertaiuly oppeara to me to ropreaentto the Indigo Planters that if they 
look into thia paper, they would see a true repre.^outatioii each of hiniMelf. Is 
not this a reflection on a cortam class P Each of them was to look at it to find 
his own picture." 

And, again, the Chief Justice said, 

“ It is unnoccasary to decide in this case which of the Indigo Planters was 
alluded to Hi thin publicatiim, hoeause every one of thc'm is asked to look into 
the ruiiror. Any one ot them (•t)uld say—* 1 am one of tlie men alluded t.o, and 
I have thereby suffi'red d. images which I winli to leeover.’ Then emneg tho 
question as to th*' eltfis itself. Is thin Court to he inundated with suits from 
each individual member of that cIush ? Has not the class itself a right to bo 
prot-ected in a cnininal proHeention, to obviate the necessity ot each paity suing 
separately y I therefore think the class has hoeu sufticieutly described." (Sup. 
Court, Calcutta, July 24, 1801 ) 

Where the particular individuals aimed at in the defamatory writ- 
ing were not expressed and could not be ascertained, the publication 
of the writing was still indictable if it had a tendency to create 
sedition, or distiii bance. In one case the writing stated that a muider 
had been committed by several Jews who had recently arrived from 
Portugal, and who lived near Broad Street, in London. It was shown 
that in consequence of this libel several Jews who answered ^he 
description had been assaulted. Here, also, the objection was taken 
that no particular Jews were specified, and that the charge could not 
be taken as pointing to any definite class. I he Court said, 

“ Admitting an information for lilnul may be improper, yet tho publication of 
this paper is deservedly punishable in an information for misdemeanour, and 
that of the highest kind; such sort of advertisements necessadly tending to 
raise tumults and disorders amon;^ the woplo and inflame them with a universal 
spirit of barbarity against a whole body of men, as if guilty of crimes soarco 
practicable and totally incredible." (2 Swanst. 508 note.) 

The case of R. v, Burdelt (4 B. & A. 314) where the indictment 
merely stated that the libel was published of and concerning certain 
troops, was also a case of a seditious libel, and the decision rested on 
the ground that the publication tended to excite disaffection against 
the Government. 

Seditious words, or writings, are now expressly provided for by 
s. 124A, ante p. 1 16. 

It seems to me that the effect of Explanation 2 is to leave the taw 
justa^ it has hitherto been laid dovyn by the English authorities. It 
is equally defamation to assail any person, or ahy company, associa* 
tion, or collection of persons. But in either case, the persons affected 
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must be ascertained, or ascertainable. It would be defamation to 
libel all the missionaries, all the doctors, or all the Brahmins of 
India. But I conceive that a satire would not be indictable which 
merely held up to reprobation the supposed misconduct of certain 
unidenlified individuals of those classes, provided the individuals 
were not represented as being either co*extensive with the entire 
class, or fair specimens of the entire class. If the imaginary per- 
sonage IS merely put forward as a type of some undefined portion of 
the class, no individual has been libelled, nor has any class been 
libelled. It would be defamatory to say that all doctors were quacks, 
that all missionaries were immoral, or that all Brahmins were dis- 
honest, but a fiction would not be libellous because it introduced an 
ignorant physician, an adulterous chaplain, or a scheming sheristadar. 

Explanation 3. — An imputation in the form of an 
alternative, or expressed ironically, may amount to 
defamation. 

Explanation 4. — No imputation is said to harm a 
person’s reputation unless that imputation directly 
or indirectly, in the estimation of others, lowers the 
moral, or intellectual, character of that person, or 
lowers the character of that person in respect of his 
caste, or of his calling, or lowers the credit of that 
person, or causes it to be believed that the body of 
that person is in a loathsome state, or in a state 
generally considered as disgraceful. 

Illustrations. 

(fl) A says, “ Z is an honest man ; he never stole B’s watch 
intending to cause it to be believed that Z did steal B’s watch. This 
is defamation, unless it fall within one of the exceptions. 

(6) A is asked who stole B’s watch. A points to Z, intending to 
cause it be believed that Z stole B’s watch. This is defamation, 
unless it fall within one of the exceptions. 

(c) A draws a picture of Z running away with B’s watch, intend- 
ing it t6 be believed that Z stole B’s watch. This is defamation, 
unless it fall within one of the exceptions. 

Commentary. 

This section is a tremendous advance upon the English Criminal 
Law. Under the latter system, mere words not reduced to writing, 
will not support an indictment, unless they tend to produce some 
public injury, as by being seditious, or grossly immoral; or by being 
uttered to a Magistrate in the execution of his duty, which brings 
the administration of justice into contempt; or by being spoken as a 
challenge to fight a duel, which leads to a breach of the peace. (3 Russ. 
197 — 205.) The law in respect to written defamation was stricter 
though hardly even so strict as the present section, and yet the 
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practical enforcing of it lias been found to be wholly impossible. 
Even at civil law, oral defamation w’as not actionable, unless it ciiarged 
the plaintiff with an offence punishable at law, or imputed to him 
some contagious disorder which would exclude him from Society, or 
ascribed to him misconduct or incapacity m his trade or pi ofession, 
or unless some special damage could be shown to have aiisen from it. 
(Broom Com. 762.) Under the present Cotie, however, any landoni 
dinner-table sarcasm maybe tieasured up, and made the subject of 
an indictment. It is obvious, too, wh.at fatal facility for malicious 
charges such a law as tins will produce. It will only be necessary 
to get one or two witnesses to swear to the use of a disparaging 
remark. Contradiction will be impossible, corrobor.ition will be un- 
necessary, and as the charge implies nothing moially degiading, the 
shield of chaiacler, which in so many cases is the best protection 
against false accusations, will be worthless. It is not too much to say 
that if the law of defamation as laid down in this Code weic to be 
earned out, the whole population ot India would appear monthly at 
the dock. 

The language of s. 4<)9, which speaks of words spoken or nt tended 
to be read, and of making or publishing an impulalion, would sernn 
at first to imply tliat an imputation not actually divulgeil might be 
indictable, so that tlie mere finding of a letter in a man’s desk mi ghl 
make him criminally liable, i his, however, is not in iny opinion the 
meaning of the clause. I he definition conlcinplales two classes of 
peo[)le — those who produce slandei, and tliose who piomulgaled tlic 
slander of others. But m neither case is tliere any slander at all till 
the defamatory words liave been communicated to some one else, or, 
at all events, placed in course of communication so as to be beyond 
the control of the parly using them. Hence; tlic mere writing of a 
libel is no offence, for it may never be known to any one Inil the 
writer, and till it is known it is no more an imputation against any 
person tl\an it was while tire thoughts remained in Ins own breast. 
But the mere delivering over, or parting with, the libel, with the 
intent to scandalize another, is such an uttering, or publishing, of 
the defamatory matter as makes the offence complete. Accordingly; 
the fact of posting a letter amounts to a publishing, and it makes no 
difference whether the letter was open or scaled. ( K. v. Bnrdelt, 4 
B. & A. 143, 144.) Giving a letter to be copied is a publication. 
(Heckford v. Galstin, 2 Hyde, 274.) Sending a libel to a man’s wife 
is a sufficient publication. (Wenman v. Ashe, 22 U.J.C.P. 190; S.C. 
13 C.B. 836 ) But it is not so where the libel is only sent to the party 
himself. (Phillips v. Jansen, 2 Ksp. 624; Komul Cluinder v. Nobin 
Chunder, 10 Suth. 184; Mohamed Ismail v, Mahomed Tahir, 6 
N.VV.P. 38.) 

Where the article complained of has appeared in a newspaper, the 
readiest mode of proving publication is by the production from the 
office of the Magistrate or of the Court within whose jurisdiction the 
paper is published of the original declaration, or a certified copy of 
the declaration, which the printer and publisher are bound to make 
under Act XXV of 1867, s. 5, (Printing Presses and New'Spaper) the 
production of which is sufficient evidence, unless the contrary is 
proved, that the person whose name is subscribed to the declaration 
was the printer, or publisher, of every pait of the periodical whose 
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title corresponds with that of the periodical named in the declaration 
(s. 7.) Tlie statement in the footnote of a newspaper that it is printed 
or published by such a person is not even primd facie evidence against 
him that it was so published. (R. v. Stanger, L.R. 6 Q.B. 352.) 

The act must be done with the intention to harm, or the knowledge 
that harm would follow. No evidence will be required upon this 
point, where the words are themselves defamatory. As Holroyd, J., 
remaiked in the case of R. v. Harvey, (2 B & C. 267), 

“ If the matter published wns in itself mischievous to the public, the very act, 
of publinhirijf is primd facie evidence to show that it was done 7)ialo animo, for 
when a publication having such an injurious tendency is proved, it is intended 
to have been done with a malicious intention, because the principle of law is, 
that a party must always be taken to intend those things and those effects which 
naturally grow out of the act done. If, therefore, the effects naturally flowing 
from the act of publishing the libellous matter in this case were mischievous to 
the public, it follows that the Judge was bound to tell the jury that malice 
was, by law, to ho inferred ; and that having been proved which, according to 
the principles of law, made inference of malice necessary, the onus of rebutting 
that inference was cast upon the defendant.” 


Malice, however, may be disproved by the defendant. He may 
show tliat the words do not in fairness bear the meaning put upon 
them, or that they are explained and cleared from their invidious 
construction by some other part of the same writing. And for this 
purpose, and conversely, tor the purpose of showing malice, the whole 
of the document, whatever it may be, must be read together. (Arch. 
667) 


First FiVCcpllon, — It is not defamation to impute 

Imputation of anything which is true concerning any 
any truth which pei’son, if it be foF the public ffood that 

the public good re- Ii • , ^ 1 t i ® t 

quires to be made tUG imputation should be made, or 
or published. published. Whether or notit is for 

the public good is a question of fact. 


Commentary. 

The truth of an accusation will not always be in itself a sufficient 
defence. Private life ought to be sacred, and where no advantage is 
to be derived from publishing abroad the vices of another, the fact 
that those vices exist will not justify the act. But there are certain 
cases in which a man’s private sins are a matter of public concern. 
It would be lawful to publish the infidel opinions of a clergyman, 
though not of a physician ; the adulterous practices of a physician, 
though not of a barrister. These are matters in which the private 
vice Decomes material, as affecting the discharge of a public duty. 
(See Kelly v, Tinling, L.R. i, Q.B. 699.) This section, however, is 
wholly unnecessary, since it is included in the Ninth Exception. 
Every case protected under the First will also be protected under 
the Ninth Exception, but not vice wrxd, since under the former clause 
the truth of the imputation must be established, which is not neces- 
sary under the latter. 

Second Exception . — It is not defamation to express 
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in good faith any opinion whatever 
ofS respecting the conduct of a public ser- 

vant in the discharge of his public 
functions, or respecting his character, so far as his 
character appears in that conduct, and no further. 

Commentary. 

Here, again, the law as laid down by the Code differs from the 
English criminal law, though, on this occasion, on ihe side of lenity. 
By English law, you might criticise the acts ot a public servant, but 
you might not disparage his character; )'oii might say tliat parti- 
cular conduct was unwise, impolitic, oi illegal, but you miglu not 
say that the official behavctl corruptly, maliciously, or licasonably. 
(See K. V. Lambert, cited i Russ. 337 ) 

Under the present Code, however, any fair ciiticism which rested 
upon inferences drawn from public acts would be piivileged, pro- 
vided theie was no mis-stalenient of tlie facts fiom wliicb the infer- 
ences were drawn. (Ropham r. Rukbuin, 31 L ). Ex. 133. 136; 
S. C. 7 H. & N.891, nor only anincomplete and misleading sialcinent 
of the truth. (Empress v. Kakde, 4 Bom 29S.) 

Thewords“in good faith’* are dciined by s. 52, {ante p. 28) as 
involving due caie and attention. 

As to the burthen of proof, in cases where an imputation is justified 
on the ground that it was made in good faith, the following lemaiks 
of the original Commissioners may be cited with advantage. 

“ Whether an imputation be or be not made in irood faith is a question for 
the Courts of law. The burthen of the poof will lie sometimes on the person 
who has made the imputation, and sometimes on th«^ person on whom the 
imputation bus been thrown. No general rule can be laid down. Yet scaretdy 
any case could arise respecting W'hich a sensible nod impartial Judge would 
any doubt. If, for example, a public functionary were to prosecuto for 
defamation a writer who has described him in general teims as incapable, the 
Court would probably require the niosecutor to give some proof of bad faith. 
If the prosecutor bad no such prc'of to offer, the defendant would be acquitted. 
If the prosecutor were t<; prove that the defendant had appliwi to him for 
money, had promised to write to his praise if the money were advanced, and 
had threatened to abuse him if the money were withheld, the (Jourt would pro- 
bably be of opiuiou that the defendant hod not written in good faith and would 
convict him. 

“ On the other hand, if the imputation were an imputation of some particular 
fact, or an imputation which, though general in form, yet implied the truth of 
some particular fact which, if true, might be proved, the Court would, proba- 
bly, hold that the burden of proving good faith lay on the defendant. Thus, if 
a person were to pobLisb that a Collector was in the habit of receiving bribes 
from the Zemindars of his district, and were unable to specify a single case, or 
to give any authority for his assertion, the Courts would probably be of opinion 
that the imputation had not been made iu good faith.*' (Report, 1837, p. 103. 
Bee Empress v. Ramanand, 3 All. 064.) 

By Act XVIII of 1862, s. 27, (H.C. Crim. Law Amendment Act) it is pro- 
vided, that *'in proving the existence of circamstances as a defence under the 
2od, 3rd, 5tb-10th exceptions to this section, good faith may be presumed unless 
the contrary appear." 
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Third Exception . — It is not defamation to express 

in good faith any opinion whatever 
respecting the conduct of any person 
nny public ques- touching any public question and re- 
specting his character, so far as his 
character appears in that conduct, and no further. 


Illustration. 


It is not defamation in A to express in ^ood faith any opinion 
whatever respecting Z’s conduct in petitioning Government on a 
pubhc question, in si^nin^ a requisition for a meeting in a public 
question, in presiding or attending- at such a meeting, in forming or 
joining any society winch invites the public support, in voting or 
canvassing for a particular candidate for any situation in the efficient 
discharge of tlie duties of winch the public is interested. 

See Hen wood -y. Harrison, L. R. 7, C. P. 606. Empress ‘v. McLeod, 

3 All. 342. 


Fourth E,eceptiO}i. — It is not defamation to publish 
Publication of u Substantially true report of the pro- 

*1* j <» r I* 


reports of pro- 
ceedings of Courts 
of Justice. 


•/ i i 

ceedings of a Court of Justice, or of 
the result of any such proceedings. 


Commentary. 

It is not necessary that everything should be given verbatim, that 
every word of the evidence, of the speeches, and of the Judge’s charge 
should be inserted, if the report is substantially fair and correct. 
{Hoare v. Silverlock, 9 C.B. 20; Andrews v. Chapman, 3 C. & K. 
386.) But it is plain that a mere one-sided version, as, for instance, 
giving the speech for the prosecution and not that for the defence, the 
examination, but not cross-examination, would not come under this 
rule. And, accordingly, where the report contained merely a short 
summary of facts, and then gave the speech of the defendant’s 
counsel, containing some obnoxious remarks, a plea that the libel 
was ‘ in substance a true and accurate report of the trial’ was held 
insufficient, as it appeared upon the face of the declaration that the 
libel did not contain a true and accurate report of the trial, since it 
neither detailed the speech of the counsel for the plaintiff, nor the 
evidence, nor even the whole of the speech of the counsel for the 
defendant, {ter LitiUdale, J., Flint v. Pike, 4 B. & C. 482.) 


Proceedings introductory to, and in aid of, the final investigation 
by a Court of Justice are privileged. For instance, the examination 
of a witness on commission, or de bene esse ; so, in England, the pro- 
ceedings held in jail, before a registrar in bankruptcy, upon the 
examination of a debtor in custody. (Ryalls v. Leader, L.R. 1, 
Ex. 296.) 


This privilege has been held not to extend to reports of the pro- 
ceedings at public meetings. This was so decided in a recent case 
(Davidson v. Duncan, 26 L. l.Q.B. 104 ; S.C. 7 E. & B. 229), where 
l.ord Campbell, C, J., remarkca. 
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" At such meetisga tberd may be a great number of tbingt apoken wbiob are 
perfectly relevant, but are bighiy injurious to tbe character of others, and if a 
fair report of such statements is justifiable, iu what condition would the injured 
party be, aa he would have no opportunity of vindicating bis obaraoter P Wo 
have no right to extend thU privilege beyond what is already established. AU 
we have to do is to see whether, os the law now stands, a party who is calumni- 
ated in this manner is without remedy ; and I think he is not.'* 

Similar decisions were given, where the libels complained of were 
contained in reports of the proceedings of a Parisli V'estry, (Fopham 
V. Pickburn, 31 L J. Ex, 133; S.C. 7 HI. & N. 891,) and of a meeting 
of Poor Law Guardians, (Purcell v. Sowler, 2 C.P.D. 215.) 

It has, however, been suggested that the principle on which 
Davidson v. Duncan was decided may require qualification, and it 
has been expressly ruled that the conduct of persons taking part in 
a public meeting, on an occasion of general intere'^t, may be made 
the subject of fair and bonti fuit‘ discussion, and tliat inif.ivoui able 
comments upon such conduct will be privileged. (Davis v. Duncan, 
L.R. 9, C.P. 396.) 


Explanation . — A Justice of tlie Peace, or other 
Oflicer iiolding an enquiry in open Court preliminary 
to a trial iu a Court of Justice, is a Court within the 
meaning of the above section. 


Commentary. 

This is a relaxation of Knghsh law, which formerly did not sanction 
t)ie reporting of preliminary, or or partr, proceeriings, such as tliose 
before a Coronet, Magistrate, Commissioner, or the like, unless they 
terminated in an acquittal. (Lewis v. Levy, 27 L.J.O B. 2S2 ; S.C. 
E B. A: E. 537 ) Practically, how'ever, every newspaper in Kngliiul 
IS full of such reports, and no one ever thinks of indicting them, 
rhe rule itself, loo, has been recently discredited. (Wason v, Walter, 
L.R. 4, Q.B. 94 ; Usill r. Hales, 3 C.P.D. 319.) 

Fifth Exception . — It is not defamation to express 

in good faith any opinion whatever 
respecting the merits of any case, Civil 
or Criminal, which has been decided 
by a Court of J ustice, or respecting 
the conduct of any person as a party, 
witness, or agent, in any such case, or respecting 
the character of such person, as far as his character 
appears in that conduct, and no further. 

Illtisf rations. 

{a) A sa>’S, “I think Z's evidence on that trial is so contradic- 
tory that he must be stupid or dishonest.*’ A is within this excep- 
tion if he says this in good faith, ina&much as the opinion which he 

53 


Merits of a ca«e 
decided in a Court 
of Justice ; or con- 
duct of witnesses 
and others con- 
cerned therein. 
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expresses respects 2 ’s character as it appears in Z*s conduct as a 

witness, and no further. 

* 

(b) But if A says, “ 1 do not believe what Z asserted at that 
trial, because I know him to be a man without veracity,” A is not 
within this exception, inasmuch as the opinion which he expresses 
of Z’s character is an opinion not founded on Z’s conduct as a 
witness. 

Commentary. 

This section appears principally to aim at the opinions expressed 
upon a case after its decision. The privilege of parties, counsel, and 
witnesses in judicial proceedings will probably come under the 
Ninth Exception. 

Sixth Exception . — It is not defamation to express 

in good faith any opinion respecting 
the merits of any performance which 
its author has submitted to the judg- 
ment of the public, or respecting the character of 
the author so far as his character appears in such 
performance, and no further. 

Explanation . — A performance may be submitted 
to the judgment of the public expressly, or by acts 
on the part of the author which imply such submis- 
sion to the judgment of the public. 

Illustrations. 

{a) A person who publishes a book submits that book to the 
judgment of the public. 

(b) A person who makes a speech in public submits that speech 
to the judgment of the public. 

(c) An actor, or singer, who appears on a public stage submits 
his*acting, or singing, to the judgment of the public. 

(d) A says of a book published by Z, Z’s book is foolish, Z must 
be a weak man, Z’s book is indecent, Z must be a man of impure 
mind.” A is within this exception if he says this in good faith, inas* 
much as the opinion which he expresses of Z respects Z’s character 
only so far as it appears in Z’s book, and no further. 

(e) But if A says, ” 1 arh not surprised that Z’s book is foolish 
and indecent for he is a weak man ana a libertine,” A is not within 
this exception, inasmuch as the opinion which he expresses of Z’s 
character is an opinion not founded on Z’s book. 

Commentary. 

Handbills, posted up, or distributed, in public, come within this 
exception. (Paris v. Levy, 30 L.J.C.P. ii ; 5.C. 9 C.B.N.S. 342.) 

The extent to which criticism in the public press may be pushed 
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was much discussed in the case of Campbell v. Spottiswood, (3a 
L.J.Q.B. 185; S.C. 3 B. & S. 769.) There, the plaintiff, who was 
the proprietor and editor of a relig^ious paper called the British 
Ensign, had published a series of letters in which he strongly 
advocated the conversion of the Chinese, and as a means towards 
that end called upon the public to ptfrchase 100,000 copies of the 
British Ensign. He also, from time to time, referred by name to 
persons who supported his paper, one of them in particular being a 
subscriber to the startling extent of 5,000 copies. The alleged libel 
was contained in an article in the Saturday Review^ which embodied 
two distinct insinuations, that the subscription list was fictitious, 
and fabricated for the purpose of decoying genuine subscribers : 
secondly^ that the plaintiff was putting forward religious aims and 
motives, solely for the purpose of selling his paper and filling his 
own pockets. The jury found a special verdict, that both insinu- 
ations were untrue, but “that the writer of the ailicle did believe 
the imputations in it to be well founded.” 

Upon a motion to set aside the verdict it was held, firsts that a 
writer in a public periodical has no other right than that of any other 
person of freely discussing the public acts or writings of another: 
secondly^ that although criticism of this sort i« a man's right, it is 
not his duty, in tlie sense in which it is a duty to speak unreservedly 
in giving a character to a servant, or in bringing the conduct of a 
subordinate to the notice of his official superior, and, therefore, that 
such criticism is not **a privileged communication.” Therefore, 
thirdly^ that where the statements are in their nature defamatory, 
malice in law will be assumed, and that whatever the intention, or 
belief, of the writer may have been, the only defence is to prove that 
the imputations are true. Had this article been made the subject of 
an indictment under the Penal Code, I imagine that the second 
imputation might have been justified under the Sixth Exception, if 
the jury were of opinion that the letters commented on weretaidy 
susceptible of the inference drawn from them by the reviewer ; but 
that no such justification could have been advanced for the first 
imputation, since nothing in the letters themselves could properly 
support the assertion that the alleged subscribers were mylnical 
persons. 

Seventh Exception . — It is not defamation in a per- 
son having over another any authority, 
either conferred by law, or arising out 
of a lawful contract made with that 
other, to pass in good faith any cen- 
sure on the conduct of that other in matters to which 
such lawful authority relates. 

Illustration, 

A Judge censuring in good faith the conduct of a witness, or of an 
officer of the Court ; a head of a department censuring in good fattl^ 
those who are under his orders ; a parent censuring in good faith 
a child in the presence of other children ; a schodmaster, whose 


Censure paeted 
in good faith by 
a person having 
lawful authority 
over another. 
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authority is derived from a parent, censuring in good faith a pupil in 
the presence of other pupils ; a master censuring a servant in good 
faith for remissness in service; a banker censuring in good faith the 
cashier of his bank for the conduct of such cashier as such cashier — 
are within this exception. 

Commentary. 

In the case of Dawkins v. Lord Paulet (L.R. 5, Q B. 94) it was held 
by three judges, in opposition to the opinion of Cockburn^ C.J., tliat 
no action would lie by an inferior officer against his superior for 
reports upon his conduct written by such superior in the ordinary 
course of liis nnhtary duty, even though they were written malici- 
ously and without leasonable, or piobable, cause. The words 
“ in good faith*’ contained in this section sliow tliat the view taken 
by the Cliief Justice is the one which is to be applied to its con- 
struction. 

Eighth Exception , — It is not defaiDation to prefer 

in good fiiitli an accusation against 
AccuBation pro- auy pcrsoii to any of those who have 

Iff wf III authority over that person, 
wdparfton. Avitli rcspect to the subject-matter of 
accusatiou. 

Illnstnif ion . 

If A in good j.uih ar( U'-('s Z Iiefore a Magistrate ; if A in good 
faitli conipKiins ol tlie conduct of Z, a seivant, to Z’s master; if A in 
good faith complains of tiie conduct of Z, a child, to Z’s father, A is 
within this exception. 

Commentary. 

Communications of this sort have been held to be piivileged, even 
though the person addressed was not the official superior of the party 
complained of, and had not the power to remove him, provided he 
was a person whose official position made it his duty to enquire into 
the alleged misconduct. (Harrison v. Bush, 25 L.J.Q.B. 29, over- 
ruling in this respect Blagg v. Sturt, 10 Q.B. 899.) 

, Where, also, a privileged communication has been made, in conse- 
qiience of which an enquiry takes place, everything that is said or 
W'ritten bo?id fide and relevant to the enquiry and in furtherance 
of it is equally privileged. (Beatson v. Skene, 29 L.J. Ex. 430; 


Ninth Exception . — It is not defamation to make 

an imputation on the character of 

Imputation another, provided that the imputa- 
made in good faith tiou be made in good faith for the 

^rot^ion” of^ his protection of the interest of the per- 
son making it, or of any other person, 
or for the public good. 
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Illustrations. 

(d) A, a shopkeeper, says to B, who manag'es his business, “ Sell 
nothing to 2 unless he pays you ready money for 1 have no opinion 
of his honesty.*’ A is witiiin the exception if he has made this 
imputation on Z in good faith for the protection of his own interest. 

(h) A, a Magistrate, in making a report to his superior officer, 
casts an imputation on the cliaiacier of /. Hc'ie, if the imputation 
is made in good failli and for the public good, A is within the 
exception. 

Commentary. 

Under this head will come the piivilegc of Counsel, to whom the 
greatest latitude is allowed in the conduct of a cause. As Holroyd^ 
J,, observed in an action against Sir James Scarlett, 

“ No action ia maintainahlo aji^ninst. tlio party, nor, conBoqnently, agiiin(«t the 
counsel, whois in ii Hiiniliir siruutioii, t\>r wtmlH npoken in a courMC <»f justice. 
If they ho fair ooinmenta upon the ovkIoiks' and ho relevant l<> th<‘ matter in 
issue, then unless express malice la* shown the occasion justifies th('m, If, 
however, it Ik' proved that tliey were not spfjken luma lidt*, or exj>»esH mslieo be 
shown, then they may be nctionable At least, oiir judgment in the present 
caa? diH‘a not decide that they would not be so. (Ui»dgson e. Honrlett, 1 lb & 

A. 

An attorney acting as a counsel is similarly privileged (Mackay v. 
I'ord, 29 L.j. ICx. 404; S.C. 5 II. iV N. 702), and a Vakeel in the 
Mofussil would come under the sanu‘ rule (See Act I of 1872, s. 150, 
Ind F.v.) 

Nor can any words, however defamatory and libellous in themselves, 
be made llie giound of an indictment by English law wlien used in 
an affidavit made m any judicial proceeding, or in a defence made by 
a party to suit, (lienderson v. Broomhead, 28 L.J. Ex. 360; S.C. 4 
H S. 569; Hodgson v. Scailett, 1 B. it A. 240, 244. Sec Bank of 
British iNoith America v. Strong, i App. Ca. 307.) 

'Fhe privilege of witnesses at a trial is even stronger, because they 
only speak in reply to nueslions put to them, which they cannot 
refuse to answer, and since there is an express remedy by indictment 
for perjury if they say .anything which they know to be untrue. 
Hence, it has been held in England that even an action for damages 
will not lie against a witness for anything he said in his evidence, 
even though the statement be false and defamatory, and uttered 
maliciously, and without reasonable and probable cause for believing 
it to be true, and though the plaintiff has suffered damages in conse- 
quence of it. One result, as Jerins^ C.J., pointed out, f 

“ Would bo thi«, that in a citil unit yon would bo trying a witnoM for perjury 
on the evidence of one witness, which you cannot do in a crimiuttl proceeding 
without theevidence of two.” (Kevifl r. Smith, 25 L J.C. P 195 ; Acc. Dawkina 
V. 14. Kokeby, L.R. 8, O.B 255 ; afd. L.K. 7. H.L. 744 ; Seaman v. NethercUft, 
1 C.P.D. 540- And in the P.C. Gunnogh Dutt v. Mugneeram, 11 B.L.K. 321 ; 
S.C. 17 Snth. 283,) 

And so it was held with regard to language used by a Coroner in 
addressing a jury (Thomas v. Chirton, 31 L.J.Q.B. 139; S.C. 2 B. & 
S. 475). and by a County Court Judge while trying a case Scott v, 
Stansfield, L. R. 3, Ex. 220.) 

But the insertion of the words *‘in good faith*’ makes the rule 
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more stringent under the Penal Code. Accordingly, it has been held 
in Bengal that a charge will lie against a person for defamatory 
expressions used by him against his prosecutor, while he was a 
defendant in a criminal case, when those expressions were not used 
with “due care and attention.” (R. r. Pursoram, 3 Suth. Cr. 45, 
reviewing judgment in 2 Suth. Cr. 36; S.C. 5 R.J. & P. 42 ; R. v, 
Kikabhai, 9 Bom. H.C. 459; Abdul Hakim v. Tej Chandar, 3 All, 

815-) 

Where the defendant, the President of an Insurance Company, 
informed the superiors of the plaintiff, who was the captain of a 
ship, that if the plaintiff was continued in the command thereof his 
company would not insure the ship, the defendant bond fide having 
reason to believe that the plaintiff was of intemperate habits — the Privy 
Council held “ that the representation made by the Society was clearly 
one made in the conduct of its own affairs, ana in matter in which their 
own interest was concerned.” (Hamon v. Falle, 4 App. Ca. 247 ) 

It is singular that the right to publish with impunity a report of a 
parliamentary debate, which contains matter defamatory of an indivi- 
dual, should not have been established till quite recently. It has now, 
however, been settled that such a right does exist, on the same ground 
as that which justifies the publication of proceedings in a Court of 
Justice, the advantage of publicity to the community at large. 
(Wason u. Walter, L.R. 4, Q.B. 73.) 

Where, after an election, the agents of one candidate transmitted 
to the agents of another candidate a certificate, stating that the latter 
had been guilty of bribery, this was held not to be privileged. (Dicke- 
son v» Hilliard, I R. 9, Ex. 79.) It is obvious that no benefit to the 
public, or to the defeated candidate, could arise from the assertion 
that the successful candidate had been guilty of bribery. It was not 
a necessary step towards taking proceedings to set aside the election, 
and the person to whom it was made had no jurisdiction over the 
supposed guilty party. 


Tenth Exception . — It is not defamation to convey 

a caution in good faith to one person 
against another, provided that such 
caution be intended for the good of 
the person to whom it is conveyed, or 
of some person in whom that person 
is interested, or for the public good. 


Oaation intended 
for the good of the 
person to whom it 
IS conveyed or for 
the pnblio good. 


Commentary. 

There are many occasions in private life in which it is absolutely 
necessary to give one’s opinion freely of others in a manner which 
may be very injurious to them. As Lord Ellenborough, C.J., said in 
a case which has already been frequently referred to (Hodgson v, 
Scarlett). 

“ The law privileges many eommnnioations, which otherwise might be con- 
sidered as ounmntons, and become the snbjaot of an action. In the case of 
master and eervant, the oonvanienoe of maxikind requires that what is said in 
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fair oommunioation between man and man^ upon the snbjeot of eharaoter, 
should be privile^^ if made bond fide and without malice. If, however, the 
party giving the ^aracter knows what he says to be untrue, that may deprive 
him of the protection which the law throws around such oammunications.'* 
(1 B. A A. 240.) 

And, so, the rule has been laid down, *‘that if the circumstances 
bring the Judge to the opinion that the communication was made in 
the discharge of a moral, or social, duty, or on the ground of an inter- 
est in the party making it with a corresponding interest in the party 
receiving it, and that the words which passed were delivered in the 
honest belief tliat the party was performing his duty in making the 
communication, the Judge is to say that the action tails.*’ (Per £rle» 
C.J., Whitely v. Adams, 33 L.J.C.F. 89, 491 ; S.C. 15 C.B.N.S. 3^2; 
Cowles r. Potts, 34 I. J.y.B. 247; Lawless Anglo-Egyplian Co., 
L.K. 4, Q.B. 262; Wren v. Shield, JbtJ. 730.) See, also, a very full 
discussion of the law in Menwood Harrison, L.R. 7, C.P. 606; 
Hart I/. Gunpach, L. R. 0, I LL. 439 ; Laughton v. Bp. of Sodor and 
Man, Ibid, 495; Hamon v. Kalle, 4 App. Ca. 247. 

And, so, 

“ Words apokon hou/i jide, by way of moral advice, arc privileged ; as, if a man 
write to a father advisiug him to have lietter regard to hi« children, and using 
scandalous w'ords, it is only reformatoty, and shall not be intended to be a libel. 
But if, in such a case, the publication should be in a newspaper, though the 
pretence should be reformation, it would be libellous.” (Kost'oe, 42W ; Somervill 
r. Hawkina, 20 h J.C F 131 ; 8.C. 10 C.Ii. 583 ) 

For, in the latter case, the injury done by spreading the evil report 
is greater than the object in view requires. And it is as well to 
observe, that the privilege extended to all such communications goes 
no further than necessity involves. That which it may be quite 
justifiable to say, or write, to a particular person will become libel- 
lous if spread abroad to tlie world. Even in the case of a member of 
Pailiament who publishes an amended version of his speech, he is 
liable for that, though he might have spoken the same words in his 
place with impunity. (R, v. Fleet, i B. & A. 384.) 

And, so, a printed lettei by a clergyman, professing to warn his 
parishioners against a new school on the ground that the school- 
master was acting in opposition to his authority, was held not to be 
privileged. (Gilpin v. Fowler, 23 L.J.Ex. 152.) 

On the same ground, a letter stating the conduct of a dismissed 
servant, which might have been considered privileged if it had been 
limited to a recital of facts, was held to have lost that privilege, 
inasmuch as it contained expressions about the plaintiff being a 
raving madman, and other expressions which were, in the opinion of 
the Court, excessive. (Fryer v. Kinnersley, 33 L.J.C.P. 96; S.C. 15 
C.B.N.S. 422.) In England, where the occasion justifies impu- 
tations which are themselves defamatory, the use of language more 
violent than is necessary is evidence of malice, but not conclusive, 
and if malice is in fact negatived the privilege is not taken away. 
(Cowles V, Potts, 34 L.J.Q.B. 247, 250; Spill v, Maule, L.R. 4, Ex. 
232.) But under the Penal Code such expressions would lose their 
privilege if used without that **due care and attention” which is 
essential to “good faith.” (See anU p. 415.) 

'i 

Where a communication which is privileged as regards the persons 
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by whom and to whom it is addressed, necessarily contains a defama- 
tory statement against a third person, this is also privileged. For 
instance, when a parishioner mentioned to the rector of his parish 
a public rumour which imputed fraud to him and to his solicitor, the 
parishoner was held to have a good defence to the action brought by 
the solicitor. (Davies v. Shead, L.R. 5, Q.B. 608.) 

500. Whoever defames another shall be punished 

with simple imprisonment for a term 
which may extend to two years, or 
with fine, or with both. 


501. Whoever prints, or engraves any, matter, 

knowing, or having good reason to 
believe, that such matter is defamatory 
of any person, shall be punished with 
simple imprisonment for a term which 
may extend to two years, or with fine, or with both. 


Printing or 
matter 
bo do* 


502. Whoever sells, or offers for sale, any print- 
ed, or engraved, substance containing 

Salt) of printed dckmatory matter, knowing that it 
or ougravod sub- coutaius such matter, shall be punished 

stance containing •j-i • i* • i 

defamatory mat- With Simple imprisonment for a term 

which may extend to two years, or 
with fine, or with both. 


CHAPTER XXII. 

OF CRIMINAL INTIMIDATION, INSULT, 

AND ANNOYANCE. 

503 Whoever threatens another with any injury 

to his person, reputation, or property, 
or to the person, or reputation, of any 
one in whom that person is interested, 
with i$[tent to cause alarm to that person, or to cause 
that person to do any act which he is not legally 
bound to do, or to omit to do any act which that 
person is legally entitled to do, as the means of 
avoiding the execution of such threat, commits cri- 
minal intimidation. 
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Commentarj. 

The word injury is defined by s. 44 (ante p. 29) as denoting any 
harm illegally caused to another. Therefore, it will not be an offence 
to threaten another with an action, or indictment, which might law- 
fully be preferred against him. (K. v. Moroba, 8 Bom. H.C.C.C. lOi.) 
Though if he obtained money by the threat, it would apparently be 
punishable under s. 38S, and s. 213. 

The threat need not be directly addressed to the party whom it is 
intended to influence. It is sufficient, although it is addressed to 
others, if it is intended to reach the cars of the party threatened, 
and is used with any of the intentions staled in tlie section, (Rulings 
of Mad. H.C. of 1865, on s. 503; iS.C. Weir, 132 [226J.) 

Explanaiioa . — A threat to injure the reputation 
of any deceased person in whom the person threat- 
ened is interested, is within this section. 

Illnstratiim. 

A, for tlie purpose of inducing B to desist from prosecuting a civil 
suit, thieatens to burn B’s house. A is guilty of criminal intimidation. 

504 . Whoever intentionally insults, and thereby 

gives provocation to any person, in- 
uiteut to tending, or knowing it to bo likely, that 
such provocation will cause him to 
break the public peace, or to commit 
any other offence, shall bo punished with imprison- 
ment of either description for a term which may 
extend to two years, or with fine, or with both. 

Commentary. 

Sec as to the summary jurisdiction of the .Magistrates, over offences 
under this section and s. 50O, Crim. P.C., s. 260 (i). 


505 - Whoever circulates, or publishes, any states. 

meut, rumour, or report which he 
knows to be false, with iiitent to cause 


to cause mutinjr or 
an offence against 
the State, Ao. 


any oflBcer, soldier, or sailor in the 
Army or Navy of the Queen to mu- 
tiny, or with intent to cause fear or 


alarm to the public, and thereby to induce any per* 
son to commit an offence against the State or against 
the public tranquillity, shall be punished with impri- 
sonment of either description for a term which may 
extend to two years, or with fine, or with both. 


54 . 
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anonymous com 
luuiiicatioa. 


506. Whoever commits the offence of criminal 
„ . ^ , , intimidation shall be punished with 

criminal intimida- imprisonment of either description for 

a term which may extend to two years, 
or with fine, or with both ; and if the threat be to 
rr.,. . , . cause death or grievous hurt, or to 

cause death or C3/US6 the destruction ot any property 
gnovous urt, &c. cause an offence punish- 

able with death, or transportation, or with imprison- 
ment for a term which may extend to seven years, or 
to impute unchastity to a woman, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, or with fine, or 
with both. 

507. Whoever commits the offence of criminal 

intimidation by an anonymous commu- 
nication, or having taken precaution 
to conceal the name or abode of the 
person from whom the threat comes, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to two years, 
in addition to the punishment provided for the offence 
by the last preceding section. 

508. Whoever voluntarily causes, or attempts to 

cause, any person to do any thing 
which that person is not legally bound 
to do, or to omit to do anything which 
he is legally entitled to do, by induc- 
ing, or attempting to induce, that per- 
son to believe that he, or any person in 

whom he is interested, will become or will be rendered, 
by some act of the offender, an object of divine dis- 
pleasu^je if he does not do the thing which it is the 
object of the offender to cause him to do, or if he 
does the thing which it is the object of the offender 
to cause him to omit, shall be punished with impri- 
sonment of either description for a term which may 
extend to one year, or with fine, or with both. 


Act caused by 
inducing a person 
to believe tuat he 
will be rendered 
an object of the 
divine displea* 
sure. 
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Illustrations. 

{a) A sits dhurna at Z*s door with the intention of causing it to 
be believed that by so sitting he renders Z an object of divine dis- 
pleasure. A has committed the offence defined in this section. 

{b) A threatens Z that unless Z performs a certain act, A will kill 
one of A’s own children, under such circumstances that the killing 
would be believed to render Z an object of divine displeasure. A 
has committed the offence defined in this section. 

Commentary- 

The words ** by some act of the offender” must be read with the 
verb “become,” as well as with the verb “be rendered,” otherwise 
tlic eloquence of a preacher who draws a double contribution at a 
charily sermon, by exciting the spiritual fears of lus congregation, 
would be criminal. It would be criminal for a clergyman to curse 
an offender from the altar, as used occasionally to be done in Ireland 
within my memory. 

509. Whoever, intending to insult the modesty 

of any woman, utters any word, makes 

t ulr hiindo(Uo any sound or gesture, or exhibits any 
insult the modesty object, intending that such word or 

sound shall be heard, or that such ges- 
ture or object shall be seen by such woman, or in- 
trudes upon the privacy of such woman, shall bo 
punished with simple imprisonment for a term which 
may extend to one year, or with fine, or Avith both. 

Commentary. 

This section assumes the modesty of the woman and an intention 
to insult it; therefore no offence will have been committed where the 
woman is of a profession, or character, which negatives the existence 
of scrupulousness. Nor, I conceive, would there be any offence, 
even though the woman were virtuous, if, under the circumstances of 
the case, the man bon^ fide and reasonably believed that his advances 
would be well received and would lead to ulterior results. For in 
such a case his intention would be not to insult, but to solicit of 
excite. It is obvious, too, that each case must be judged of according 
to the degree of intimacy and the rank of life of the parties. That 
which would be an insult to the modesty of the lady might be none in 
the case of her ayah. 

What is an “intrusion upon the privacy of a woman?” In the 
case of a Mahometan, ora Hindu female of rank, probably any cham- 
ber in which she is may be considered a place of privacy. With the 
European this would not be so, unless in rooms to which males have 
no implied right of admission. But where the only overt act consists 
in such an intrusion, how is the intention to insult her modesty to be 
evidenced, or may it be assumed ? 1 fancy it may be assumed where 

the intrusion is so unlawful and takes place under such circum- 
stances that no other intention is fairly conceivable ; as, for instance, 
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if a man were to g’ain admission to a lady’s sleeping apartment under 
circumstances which negatived an intention to steal. In other cases 
the intention would have to be proved by independent facts, as, for 
instance, his conduct while there. 


510 . WJioGFor, in a state of intoxication, appears 
in in any puWic place, or in any place 
public bj a drunk- wnich it IS a ti’espass in him to enter, 
en person. there conducts liimself in such a 

manner as to cause annoyance to any person, shall 
be punished with simple imprisonment for a term 
which may extend to twenty -four hours, or with fine 
which may extend to teu Rupees, or with both. 


CllAl'IER XX III. 

F ATTEMPTS TO COMMIT OFFENCES. 

511 . Whoever attempts to commit an offence 

punishable by this Code with trans- 
portation or imprisonment, or to cause 

iXbfcthtmn"; offence to bo committed, and 

oriuipri- in such attempt does any act towards 

the commission of the offence, shall, 
where no express provision is made by this Code 
for the punishment of such attempt, be punished 
with transportation or imprisonment of any descrip- 
tion provided for the offence, for a term of transport- 
ation or imprisonment which may extend to one- 
half of the longest term provided for that offence, or 
with such fine as is provided for the offence, or with 
both. 

Illustrations, 

(fl) A makes an attempt to steal some jewels by breaking open a 
and finds after so opening the box that there is no jewel in it. 
He has done an act towards the commission of theft, and, therefore, 
IS guilty under this section. 

{b) A makes an attempt to pick the pocket of Z by thrusting his 
nand into Z’s pocket; A fails in the attempt in consequence of Z 
laving nothing in his pocket : A is guilty under this section. 
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Commentaxy. 

Prior to the completion of a crime three stages may be passed 
through. Firsty an intention to commit the crime may be conceived. 
Secondly, preparation may be made for its committal. Thirdly, an 
attempt may be made to commit it. Of these three stages the mere 
forming of the intention is not punishable under the renal Code. 
Nor is the preparation for an offence indictable. ** Between the 
preparation lor the attempt and the attempt itself there is a wide 
difference. The preparation consists in devising* or arrangii^, the 
means, or measures, necessary for the commission of the offence; 
the attempt is the direct movement towaids the commission after 
the preparations are made. To illustrate : a party may purchase and 
load a gun, with the declared intention to shoot his neighbour ; but 
until some movement is made to use the weapon upon the person of 
his intended victim there is only preparation and not an attempt/’ 
Accordingly, in the case which gave rise to the above remarks, it 
was held, that declarations of an intent to contract an incestuous 
marriage, followed by elopement for the avowed purpose and send- 
ing for a Magistrate to peiform the ceremony, did not amount to an 
attempt to contract the marriage. "J’hat there could be no attempt 
until the parties stood before the Magistrate about to begin the 
ceremony. (People v. Murray, cited i Bishop, § 685, n. 3.) See 
illustrations c and d to s. 307, ante p. 270. 

The real difficulty arises in determining where a given act, or set 
of acts, passes from preparation into an indictable attempt. Possibly 
there is greater difficulty in framing beforehand a dennilion whicn 
should apply correctly to any particular case, than in deciding correctly 
upon the case when it occurs. In America the rule has been laid 
down, that the attempt can only be manifested by acts which would 
end in the consummation of the offence, but for the intervention of 
circumstances independent of the will of the party.’" 

Hence, where the servant of a contractor who was sent to deliver 
meat put a false weight into the scale, with the intention of appro- 
priating the difference, but was detected in the act, it was held that 
he was rightly convicted of an attempt to steal. Erie, C.J., said, ** it 
is said, however, that the evidence here does not show any such 
proximate overt act as is sufficient to support the conviction for an 
attempt to steal the m'eat. In my opinion there were several overt 
acts, which brought the attempt close to completion. These were the 
preparation of the false weight, the placing it in the scale, and the 
keeping back the surplus meat. It is almost the same as if the 
prisoner had been sent with two articles, and had delivered one of 
them as if it had been two. T o complete the crime of larceny there 
only needed one thing, the beginning to move away, with the property,” 

Blackburn, J., said : 

** 1 am of the nzne opinion. There ie, no donbt, a diilerrooe between the 
preparation antecedent to an offence and the actual attempt. Bnt if the aettud 
traxuaetton baa commenced, which would hare ended in the crime if not inter- 
rupted, there w clearly an attempt to commit the crime. Then, applying that 
prmciple to this oaee, it ie clear that the tran notion which wonld bare ended in 
ihecriiaeof lareeoy had commenced here."’ (E. v, Cheeteoias, L. k C. 14ff, 
145) 
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In a case in Bengal it appeared that incendiarism had on several 
occasions occurred in a village, produced by a ball of rags with a 
piece of burning charcoal in it. The prisoner was found in possession 
of a ball of that description containing burning charcoal concealed in 
his dre.ss. At the time he was seized he was engaged in a dispute 
with the other villagers, who charged the previous acts as having 
been done by his caste, and who were proceeding to drag him to the 
Police. The ball dropped out while they were hustling him about. 
Glover, J., thought that it must be assumed “that a person going 
about at night provided with an apparatus specially fitted for com- 
mitting mischief by fire intends to commit that mischief, and that he 
has already begun to move towards the execution of his purpose, and 
that is sufficient to constitute an attempt.” Mitter, J. was of an 
opposite opinion. He said: “In order to support a conviction for 
attempting to commit an offence of the nature described in s. 51 1, it 
is not only necessary that the prisoner should have done an overt 
act towards the commission of the offence, but that the act itself 
(that is the overt act) should have been done in the attempt to com- 
mit it (that is the offence).” (R. v, Doyal, 3 B.A.L.R., Cr. 55.) It 
certainly seems to me that Mr. J. Mitter was right. The prisoner 
probably intended to commit arson and had prepared to commit it, 
but I oannot see that he had attempted to commit it. It is quite 
possible that the discussion among tne villagers, showing that their 
suspicions were aroused against himself and his caste, would have 
induced him to give up his design and never to make any attempt. 
In two cases in the N. W. Provinces the act done was held not to 
have passed beyond the stage of preparation for an offence. In one 
the prisoner, intending to forge a document in the name of one 
Chotak, purchased a stamp in Chotak’s name, upon which the stamp 
vendor endorsed Chotak’s name as purchaser. He then arrested 
the prisoner. (R. v. Ramsarun, 4 N.W.P. 46.) In the second the 
prisoner, intending to commit bigamy, caused the banns to be 
published. (R. “z;. Peterson, i All. 316.) In both cases it was held 
that no attempt to commit the crime had been made. A similar con- 
clusion was arrived at in a Madras case, where a person in conjunction 
with others had prepared a copy of an intended false document, bought 
a stamped paper for the purpose of writin^f out the false document, 
and asked tor information as to facts to be inserted in it. The Court 
cited with approval the passage from Bishop above quoted, and held 
that the facts proved only amounted to a preparation for the intended 
crime, but that the prisoner might be convicted of abetment of forgery 
under s. 1 16, since he conspired to commit the offence, and did an act 
which facilitated the commission of the offence. (R. v. Padala Ven- 
katasawmy, 3 Mad. 4.) So in Calcutta it was held that a prisoner 
had not attempted to commit forgery, merely by procuring certain 
printed forms similary to those used by the Bengal Coal Co., which 
required further writing upon them to convert them into false docu- 
ments. It would have been different if he had commenced the writing, 
and been interrupted. (Empress v. Riasat, Ali, 7 Cal. 352.) On the 
other hand, when the person had dug a hole in order to place salt 
therein, for the purpose of furnishing false evidence against his 
enemy, it was held that he might be convicted of an attempt to 
fabricate false evidence. (R. v, Nunda, 4 N.W.P 133.) Ana in a 
later case (Empress v. Mala, 2 All, 105) the facts of which were 
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almost identical with R. v. Ramsaran, (supra) Mr. fustice Turner 
held that the offence of fabricating false evidence had been actually 
committed, and in distinguishing R. v. Ramsaran which had been 
argued before himself, said : 

Tho endoraement of the stamp vendor forms no part of the documont which 
it may be assumed it was the iuteution of the person who procured tho endorse- 
raent to make on the face of tho stamp paper. The offence of forgery (i.s., ia 
Kamsarau^s case) had, therefore, not proceeded beyond the stage of preparation, 
bat in the case now before tho Court there had boon an actual fabrication : 
something had been done. I do not say that in the civso cited (i.a., liainsamn’s 
case) the accused should have been discharged. Had the point been taken, tho 
Court might have held the accused guilty of the offence ot which the {>etitiuucr 
has been convicted.’* 

A very curious question arises in cases where the completion of 
the crime has all along been physically impossible. Here a conflict 
of laws exist. In England, it has been ruled that a conviction for an 
attempt to steal from the person, or in a dwelling-house, was bad, 
when in fact there w-as nothing which could liave been stolen in the 
pocket into which the hand was thrust, or in the l»ouse which was 
entered. (R. v. Collins, L. iSf C.471 ; R. r. McPherson, i D. A: B. 197 ; 
R. V. Johnson, 34 L.J.M.C. 24.) In the two former cases, no doubt, 
the indictment slated that the goods actually were in ilie place where 
the attempt to steal w'as made, and in R. v. McPherson certain specific 
goods were named. Hence the prisoner would have been convicted 
of doing something different from what he was charged with. Had 
all mention of specific goods been omitted, as it might have been (R. 
V. Johnson, L. & C. 489), it is possible that a different decision might 
have been arrived at. Still, the language used seems to lay down 
the wide principle, that the crime which was attempted must have 
been possible. Cockburn, C.J., said, 

“ The word, attempt, clearly conveyi with it the idea that if tho attempt had 
succeeded tho offence charged would have been committed, and, therefore, tho 
prisoner might have been coifvicted if the things mentioned in tho indictment, 
or any of them, bad. been there ; but attempting to commit 11 felony is clearly 
distinguishable from intending to commit it. An att4?mpt must be to do that 
which, if successful, would am >uat to the felony charged ; hut here tho attempt 
never could have succeeded, as the things which the iudictmout charges the 
prisoner w'ith stealing Lad been already removed. The jury have found Lim 
guilty of attempting toVsteal the goods of the prosecutor, but not tho goods 
spocihed in the indictment.'* (I D. & B. 202.) 

And, again, he said, in the later case (L. & C. 474), 

There mast be an attempt which, if successful, constitutes the full offence. 
Sappose a man were to go into a boose without breaking and ent<;riug it, with 
intent to steal, and were to find the house empty, could he be convicted P* 

On the other hand it has been ruled in America (i Bishop, § 675, 
676) that a man may be convicted of attempting to steal by thrusting 
his hand into an empty pocket, and the illustrations to s. 511 arc 
authoritative rulings that the Code is to be inleipreted in the same 
way. (See, too, K. v, Cassidy, 4 Bom. H.C.C.C. 17, ante p. 271.) 
As Mr. Bishop says (i Bishop, § 682), 

**The doctrine on principle is, that if, in matter of fact, somo ciroomstan^ 
attends the particnlar instance, unknown to the offender, which circumstance is 
only special to the instance and not ordinarily attending similar cases, the failnre 
of the offender to do the thing intended, through the intervention of this oironm- 
stance, prevents not bis act from being indictable. It is then an attempt 1 
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precisely elm, the ciroam stance not intervening, it would have been an executed 
Mubstautive crime. Therefore, also, if the attempt consists in discharging a 
ball from a gun into a dwelling-house believed to be inhabited, while in truth 
no person is in the house, or inflictin|f a wound on a man who, unknown to the 

already an antiiuoi^e in ms siiomacu, ur lu uumj^ uuy ui/uci. uxuuf} ttuawu 
r^on of some such casual obstacles intervening, — the attempt is complete, 
since there is created the apparent insecurity against which the criminiu law 
protects the public.” 

But what are we to say to the case put by Bramivell, B. (i D. & B. 
20i), “suppose a man, believing a block of wood to be a man who 
was his deadly enemy, struck it a blow intending to murder, could 
he be convicted of attempting to murder the man he took it to be?^’ 

1 imagine that the answer to the’^question would depend entirely 
upon the circumstances of the case. If a person were to enter a 
man’s house by night intending to murder him, and were to fire at 
what he supposed to be his enemy, though it turned out to be only 
his coat, it seems to me that the person firing would be most justly 
convicted. But if a man in a jungle, seeing something move, whicn 
he supposes to be his enemy, fires at it, and it turns out that there is 
no human being near, then I conceive that he could not be indicted 
for an attempt to murder. In the former case every circumstance 
necessary for the commission of the crime is present, except one, of 
whose absence the party is ignorant. In the latter case no single 
circumstance is present. The person has the intention to commit a 
crime, but his act does notin any degree lead towards the commis- 
sion of It, or even in that direction, (acc, R. v, Ramsaran, 4 N.W.P. 
46.) 

It must be admitted, however, that cases maybe imagined in which 
the distinction would be narrow and almost evanescent. It may be 
more rigorous logic to hold that an attempt has only taken place, 
wliere the act done towards the commission of the crime would, if 
continued, have terminated in the complete offence. But the view 
taken by the American and Continental jurists (i Bishop, § 663), and 
by the authors of the Penal Code, is more conducive to public safety^ 

From the foregoing remarks it will appear, that to constitute an 
attempt, there must be an intention to commit a particular crime, a 
commencement of the commission, and an act done towards the com- 
mission. Sometimes the act done may be innocent, except for the 
intention ; as, for instance, putting money into a man’s pocket, in 
order to charge him with theft, (i Bishop, § 685.) Sometimes it 
may be criminal ; as, for instance, an attempt to rob, commenced by 
an assault But in either case, if the act is to be aggravated by the 
particular intent assigned, that intent must be proved, as being the 
essence of the offence, and though it may be presumed from the 
surrounding circumstances, it cannot be assumed. For instance, if 
a man is found in a house at midnight it might under one set of 
circumstances be the fair presumption that he came to steal ; under 
another set, that he came to commit adultery ; under a third set of 
^J^^^n^stances, no presumption of any criminal intent might arise. 
Where a particular intent is charged, as constituting an attempt to 
commit a specific crime, it is not necessary that there should be any 
evidence of the intent besides the circumstances connected with the 
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abortive act itself. But unless those circumstances, coupled with 
the other evidence (if any), establish, not only some criminal intent, 
but the particular criminal intent which has been charged, the prisoner 
must be acquitted. 

Hence, also, the particular intention must last until such an act 
has been done, as would, by its union with the intention, constitute 
a criminal attempt. But as soon as this stage has been reached, the 
criminal attempt is complete. Should the party then abandon the 
prosecution of the offence, from fear, fatigue, repentance, or any 
other cause, he will still be punishable for the .attempt For in- 
stance, if a man goes to a place armed, irUending to commit murder, 
but when he is tlierc does not find his enemy, or, having found him, 
shrinks from attacking him, this would not be an attempt. (R. v. 
McPherson, i U. & B, 201.) So, if he went to a house with imple- 
ments of house-breaking, intending to commit burglary, but on reach- 
ing tlie door, heard cries of distress and broke in to lescuc the sufferer, 
this would neither be house-breaking, nor an attempt at it. But if a 
thief, having entered a house in order to steal, finds a dying man 
inside and tlicn gives up liis criminal object, and remains in the house 
nieiely to assist him, he would still be indictable for an attempt to 
steal m a dwelling-house, (i Bishop, § 366, 664, 692) And it has 
been so ruled in America, where, in cases of attempt to commit rape, 
the prisoner had voluntarily desisted before consummating his object. 
[Ibid, § 664, n. 5.) 

It has been held in England, that the delivery of poison to an agent, 
with directions to him to cause it to be administered to another under 
such circumstances, that (if administered) the agent W'ould have been 
the sole principal felon, was not “an attempt to administer poison*' 
within tlic thud section of ist Viet. c. 85. (R. v. Williams, i Den. 

C.C. 39.) In that case the agent had given immediate information 
against the prisoner. Had the case occurred in India, the indictment 
should, I think, have been for abetting, not for an attempt. A person 
ought only to be indicted under s. 51 1, where the crime, if completed, 
would have been his act, or one for which he would have been jointly 
responsible. 

Where a prisoner has been indicted for committing any offence, the 
Jury may find lum not guilty of committing, but guilty of attempting 
to commit the offence under this section. (Crim. P.C., s. 238.) 

An attempt to commit an offence punishable with whipping is not 
so punishable. (2 R.J. & F. 272; R. v. Yella, 3 Bom. H.C.C.C. 37.)* 
Nor can a person who is convicted of an attempt to commit an offence 
under Chapters XII or XVII be subjected to extra punishment under 
s. 75 in consequence of a previous conviction under those chapters. 
This only applies to cases where both convictions have been punish* 
able under those chapters. (R. v. Moonesawmy, per Bittleston^ J., 1st 
Mad. Sessions, 1865. Empress v. Nana Rahim, 5 Bom. 140 ; Em- 
press V. Ram Dayal, 3 All. 773.) But on a second conviction for an 
attempt to commit robbery, whipping may be infficted under cl. 9, s. 

4 of Act V 1 of 1 864. 
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1. Indictments. 

I. Form of Indicimint, 

The object of an indictment is to Inform the Judge of the offence 
which he has to try, and the prisoner of the charge which he has 
to meet. It is necessary, therefore, that the indictment should 
upon its face contain such statements as amount to a criminal 
offence, otherwise the indictment might be fully proved and yet no 
crime be established. (Bradlaugh v. The Queen, 3 Q.B.D, 626.) 
No necessary ingredient can be supplied oy evidence if it has 
not been alleged in the indictment, for if such looseness were 
allowed the prisoner would be convicted, not upon the facts with 
which he had been charged, but upon something in addition to them. 
(Arch. 43 ; R. v, Richmond, i C. & K. 240.) Accordingly, in a case 
before the Supreme Court, where the prisoners were indicted under 
9 Geo. IV, c. 74, s. 69, which makes it an offence to decoy children 
from their parents by force or fraud, and the indictment contained no 
allegation that either force or fraud had been employed, it was held 
that no conviction could be had. (R. v. Habeeb Sah, 2nd Madras 
Sessions, 1S60.) A further reason is, that if no such accuracy were 
required, the Court of Appeal would be unable to ascertain by an 
inspection of the record whether any conviction could legally. ensue» 
and whether the punishment awarded was warranted by the crime. 
Not only must an offence be alleged, but the particular offence must 
be stated, otherwise the indictment will not inform the prisoner of the 
charge against him with sufficient accuracy to put him upon his 
guard. It is not sufficient to assert that he robbed,' cheated* or 
defamed. It is necessary to state whom he robbed, and how he 
cheated, and what defamatonr words he used. As Lord ElUnborough, 
C.J., said (R. V. Stevens, 5 East, 258) ; 

*' Erery indictment, or information, ongbt to contain a complete deseriptioii 
of tnoh facta, or circnmstancet, as constitate the crime, without inconsistency 
or repugnance ; and, except in particalsr caaee, where precise technical expres- 
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•ioDi are required to be need, there ia no rule that other words shall be employed 
than Buch as are in ordinary use.’* 

Where llie offe?ice consists simply in the act, it never was held 
necessary to state the means by which the act was committed. For 
instance, in an indictment for robbery, house- breaking, or theft, 
it is needless to state the particular means by which the house was 
broken, the prosecutor compelled to give up his money, or the property 
fraudulently obtained. It is sufficient to state generally that the 
prisoner broke and entered the house, robbed the prosecutor, or stole 
the money, for, if he did so, the specific means are immaterial. 
(Stark. PI. 87.) 

But where the offence is only indictable if committed under certain 
circumstances or by particular means, those circumstances and means 
must be set out, in order to enable the Court to see if they constitute a 
charge for which the prisoner ought to be put upon his defence. It 
is not every fraud, false statement, or false writing which is indictable, 
and, therefore, it is not sufficient to say generally that a person 
cheated, gave false evidence, or committed forgery, without showing 
what were the acts which he did which are alleged to make out the 
crime. {Ibid. 88.) 

The Englisli law of criminal pleading was so strict in requiring 
fulness of statement and accuracy of proof, that absurd failures of 
justice constantly occuricd. For instance, desciibing a person as 
Tabart who turned out to be 'I'abert, or Shuthff who proved to be 
Shirtliff, was held to be an irremediable defect. So, in the cele- 
brated case of Lord Caidigan's duel, the whole charge broke down, 
because it W'as found impossible to prove that a particular person 
possessed the flowing name of Harvey Augustus Garnett Phipps 
Tucker, by which he had been incautiously described in the indict- 
ment. So, in a case of murder it was held to be insufficient to say 
that the wounds were about the breast, or about the navel, or on the 
side or arm, without saying which arm or side. {Ibid. 86.) 

Such niceties have never been allowed in Mofussil practice, and 
are not likely to be introduced now. The Criminal Procedure Code 
(s. 221) provides that ** the charge shall state the offence with which 
the accused person is charged. If the law which creates the offence 
gives it any specific name, the offence may be described in the charge 
by that name only. If the law which creates the offence does not 
give it any specific name, so much of the definition of the offence 
must be stated as to give the prisoner notice of the matter with which 
he his charged. The law and section of the law against which the 
offence is said to be committed must be referred to in the charge.*’ 
S. 222. ** The charge shall contain such particulars as to the time 

and place of the alleged offence, and the person against whom or the 
thing in respect of which, it was committed, as are reasonably suffi- 
cient to give notice to the accused person of the matter with which he 
is chaiged.** S. 223. “ When the nature of the case is such that the 
particulars mentioned in ss. 221 and 222 do not give sufficient notice 
to the accused person of the matter with which he is charged, the 
charge shall also contain such particulars of the manner in which the 
alleged offence was committed as will be sufficient for that purpose.** 

The illustrations annexed to the above sections, and the examples 
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of charges contained in Schedule V, are quite in conformity with the 
principles above laid down as applicable to a modern English indict- 
ment. 

It follows, then, that a charge may be defective in two very differ- 
ent ways. It may allege against the accused the actual offence which 
he committed, but with a defective, or erioneous, statement of parti- 
culars ; or it may properly charge him with the offence which he is 
supposed to have committed, and the evidence may establish that he 
committed quite a different crime, which w'as not contemplated at 
the time the indictment was framed. 

As to the first defect, the Cr. P. C., s. 225 provides that “ No error 
in stating eitlier the offence or the particulars required to be stated in 
the charge, and no omission to state the offence, or those particulars, 
shall be rcgaided in any stage of lire case as material, unless the 
person accused was in fact misled by such error, or omission.*^ 

For instance, the omission of the word ‘ dislioncslly’ in a charge 
under s. 41 1 is no ground for reversing a conviction, where the 
accused fully understood the offence witli wliich lie was not charged, 
and was not prejudiced by the omission. (K. v. Uakhma, 10 Bom. H, 
c. 373 ) 

Such errors, or omissions, may cither be passed over without 
notice, if not misleading to the prisoner, or the charge may be 
amended, at the instance of the prisonci, or of tlie Court. Where an 
amendment takes place the trial may be postponed, or a new trial 
may be ordered, if the justice of the case requires it. (Cr, P.C., 
ss. 226—229.) 

As to the second sort of defect, the Cr P.C., s. 237 provides, that “ If 
in the case mentioned in s. 236 (that is, where the facts made out admit 
of an alternative charge, see ante p. 46) the accused is charged with 
one offence, and it appears in evidence that lie committed a different 
offence for which he might have been charged under the provisions of 
that section, he may be convicted of the offence which he is shown to 
have committed, although he was not charged with it.” 

Illustration, 

“ A is charged with theft. It appears that he committed the offence 
of criminal breach of trust, or that of receiving stolen goods. He 
may be convicted of criminal breach of trust, or of receiving stolen 
goods (as the case may be), though he was not charged with it.” 

A different contingency is provided for by s. 238. “When a person 
is charged with an offence consisting of several particulars, a combin* 
ation of some only of which constitutes a complete minor offence, and 
such combination is proved, but the remaining particulars are not 
proved, he may be convicted of the minor offence, though he was not 
charged w'ith it. When a person is chained with an offence, and facts 
are proved which reduce it to a minor offence, he may be convicted of 
the minor offence although he is not charged with it. Nothing in this 
section shall be deemed to authorise a conviction of any offence 
referred to in s. 198 or § 199 when no complaint has been made as 
required in that section.” 

For instance, where the accused were charged under s. 149 
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coupled with s. 325 of the Penal Code, with committing grievous hurt 
while being members of an unlawful assembly, it was held that they 
mifj^hl properly be convicted under s. 325 alone, the jury having dis- 
believed the evidence as to the unlawful assembly (Government of 
Bengal v. Mahaddi, 5 Cal. 871). So, on a charge of criminal breach 
of trust as a carrier, or of murder, the accused may be convicted of 
simple breach of trust, or of culpable homicide, or causing death by 
negligence. But this section only applies to cases “ where the graver 
charge gives the accused notice of all the circumstances ^oing to con- 
stitute the minor one of which he may be convicted. The latter is 
arrived at by mere subtraction from the former. But when this is 
not the case, where the circumstances embodied in the major charge 
do not necessarily, and according to the definition of the offence 
imputed by that charge, constitute the minor offence also, the prin- 
ciple no longer applies, because notice of the former does not neces- 
sarily involve notice of all that constitutes the latter. The section is 
not intended to apply to a collateral offence. It is not open to a Court 
to find a man guilty of an abetment of an offence {e.g. murder) on a 
charge of the offence itself.** (Per West^ J., R. t;. Chand Nur, ii 
Bom. H.C. 241 ) 

Where an act is made criminal, except in certain excepted caseSy 
the English practice has been, that 

** If there bo any exception contained in the Bame danse of the act which 
create* the offence the indictment must show, nejratively, that the defendant, or 
the subject of the indictment, does not come within the exception. If, however, 
the exception or proviso bo in n subaequeut clauso or Statute, or, although in 
the ssrne section, yet if it be not incorporated with the enacting clause by any 
words of reference, it is in that case matter of defence for the opposite party 
and need not be negatived in the pleading.” (Arch. 53.) 

But under s. 221 of the Criminal Procedure Code, ” the fact that 
the charge is made is equivalent to a statement that every legal condi- 
tion required by law to constitute the offence charged was fulfilled in 
the particular case;’* and, therefore, that neither the general exceptions 
of the Penal Code nor any of the special exceptions of the particular 
section apply. See illus. a & b, (R. v. Shibo Prosad, 4 Cal. 124.) 
Hence, in charges framed under the Penal Code either in the Mofus- 
sil, or in the High Court, it will never be necessary to negative any 
exceptions. (R. v. Kikabhai, 9 Bom. H.C. 451.) 

The necessity of negativing such exceptions does not even under 
Engish law carry with it any obligation to support this negative 
assertion by evidence. Formerly this seems to have been the case. 

‘‘ But the correct rule upon the subject Bcems to be, that., in cases where the 
subjwt of such averment relates to the defendant, personally, or is peculiarly 
within his knowledge, the negative is not to be proved by the prosecutor, but, 
on the contrary, the ^rmative must be proved by the defendant, as matter of 
defence ; but ujpon the other band, if the subject of the averment do not relate 
personally to the defendant, or be not peculiarly within bis knowledge, hut 
either relate peculiarly to the prosecutor, or be peculiarly within his knowled^, 
or at least be at much within his knowledge as within the knowledge of 
defendant, the prosecutor must prove the negative.” (Arch. 188, li. e. Shibo 
Froaad, 4 Cal. 124.) 

For instance, it will be necessary for a party who wishes to excuse 
himself for an act of apparent defamation to show, affirmatively, that 
he comes within the exceptions in s, 499. A person indicted under 
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s. 245 for taking coining tools out of a Mint will have to show his 
lawful authority for doing so, though the offence consists in doing it 
“without lawful authoriW-** (Indian Evidence Act, 1872, s. 105; 
R. V. Harvey, L.R. 1, C.C. 284.) But where an act of culpable 
homicide, committed under grave provocation, is charged as murder, 
it will be necessary for the prosecution to establish some one of the 
three provisos which take the case out of Exception i of s. 300. 

2. Joinder of Offences. 

Only one crime should be charged in the same count. Therefore, 
it would be improper to charge the same defendant with assaulting 
A and stealing from B in the same count Sometimes, however, one 
act affects different people ; as, for instance, the same writing may 
be defamatory of a dozen different persons and may be charged as 
such. So, dilterent acts may be so united in point of time as to be 
all one transaction ; for instance, an assault upon several persons. 
Or, again, one transaction may in its progress involve different 
crimes, of which one is merely a step to the other, as, for instance, 
breaking into a house and stealing therein, or beating a man and 
taking away his purse. In all these cases the acts may be charged 
in a single count. (Arch. 55 ) 

The ground upon which a joinder of several crimes in one charge 
is forbidden is on account of the inconvenience which it would cause 
to the prisoner in his defence. Therefore, it seems that such a count 
is good after judgment. {Ibid.) 

The practice was different as to charging different offences in 
different counts. The general rule was, that different f^onies should 
not be charged in the same indictment on account of the embarrass- 
ment resulting to the prisoner, but different misdemeanours might 
be so charged provided the judgment upon all was the same. (Arch. 
60-63.) The distinction between the two classes of crimes now has 
ceased, and, therefore, the Courts will probably allow the joinder, 
unless in cases where there would be some real disadvantage to the 
prisoner (Manu Miya. v. Empress, 9 Cal., 371.) 

It never was any objection that several charges were united in the 
same indictment where they all arose out of the same transaction, as, 
for instance, where an indictment contained five counts for setting 
fire to five houses belonging to different owners, but they were all in 
a row and consumed by the same fire. (Arch. 61.) 

So, also, there is never any objection to charging the same offence 
in different ways, as, for instance, charging the same beating as 
“voluntarily causing hurt*' under s, 321, and “voluntarily causing 
grievous hurt" under s. 322. 

The practice 'as laid down in the Criminal Procedure Code, is 
similar to that just stated. There must be a separate charge for every 
distinct offence of which any person is charged, and every such charge 
must be tried separately (s. 233, Empress v. Dononjoy, 3 Cal., 540) 
unless the offences are of the same kind, in which case the accused 
may be tried at the same time for any number of them, not exceeding 
three, which were committed within one year of each other (s. 234) j 
or unless the offences constitute different parts of the same transaction 
or different aspects of the same transaction, or consist of several aots 
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which form, when combined, an offence distinct from that arising out of 
each of the acts taken separately. (S. 235, re Ameruddin, 8 Cal. 481.) 
See it quoted, ante p. 42.) In such a case the charge must contain as 
many heads as there are offences suggested, but all may and ought to 
be tried at the same time. 


Under s. 453 of the Act of 1872, corresponding to s. 234 of the pre- 
sent Criminal Procedure Code, it has been laid down by the Allaha- 
bad High Court that “ the combination of three offences of the same 
kind, for the purpose of one trial, can only be where they have been 
committed in respect of one and the same person, and not against 
different prosecutors, within the period of 12 months.*' Therefore 
charges of cheating A on two occasions and of cheating B on a third, 
cannot be tried together. (Empress v. Murari, 4 All. 147.) The con- 
trary has, however, been decided by the Bengal High Court (Manu 
Miya V. Empress, 9 Cal. 371.) The Calcutta High Court has ruled 
that charges under s. 167 (public servant framing an incorrect docu- 
ment) and s. 466 (forgery of record) cannot be joined together (Em- 
press V. Sreenath Kur, 8 Cal. 450), nor even charges under ss. 411 
and 413 (receiving stolen property and habitually receiving stolen 
property) such offences not being of the same kind (Empress r. Ultom, 
B Cal. 634.) The soundness of the last decision may be respectfully 
doubted. The latter is certainly not so strong a case as that of Daulatia 
(3 All. 305) where it was held that charges of theft on the ist August, 
and of house-breaking by night in order to steal from the same pro- 
secutor, were of the same kind and might be tried together. A con- 
viction will not be set aside on the ground that two offences were im- 
properly together, if it appears that the prisoner was not prejudiced 
in his defend® by the mode of trial. (Empress v. Sreenath Kur, 8 
Cal. 450.) 


** If a single act or series of acts is of such a nature that it is doubt- 
ful which of several offences the facts which can be proved will con- 
stitute, the accused may be charged with having committed all or any 
of such offences; and any number of such charges may be tried at 
once, or he may be charged in the alternative with having committed 
some one of the said offences. For instance, A is accused of an act 
which may amount to either theft, receiving stolen property, criminal 
breach of trust, or cheating. He may be charged with theft, criminal 
breach of trust and cheating, or he may be charged with having com- 
mitted theft, or receivii^ stolen property, or criminal breach ot trust, 
or cheating." (Grim. P.C., s, 236.) 

Joinder of Defendants, 

It is never necessary' to join several defendants in the same indict- 
ment, as each is singly answerable for his own crime. There are 
some cases in which a crime cannot possibly be committed by any 
person singly, as, for instance, the offences of joining in an unlawful 
assembly (s. 141), rioting (s. 146), or taking part in an affray (s. 159). 
The indictment must, therefore, show that there were a sufficient 
number concerned in it to make the crime possible, but any one may 
be indicted in tbe absence of others. So, also, the guilt of a r^eiver 
of stolen property, or of an accessary to a crime, involves the id^ of 
a principal criminal, but such receivers or accessaries may be indicted 
separately from the principal. 
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Where several persons are joined in the same indictment they may 
be indicted in the same count or in separate counts. They can only 
be joined in the same count when the offence is capable of being 
committed jointly, as, for instance, a murder, house-breaking, or 
assault But this cannot be done where the offences are in their very 
nature the separate offence of each, as In the case of perjury. Here, 
the false evidence is complete in itself and cannot be shared in by 
any other person. An indictment charging two persons with perjury 
in the same count would, in the High Court, be bad on demurrer, or 
in arrest of judgment, after conviction. (Arch. 58; R. v. Phillips, 2 
Stra, 921) though the error would now be amended, at all events, if 
discovered before verdict. (Cr. P.C., s. 227.) Where there is reason 
to believe that the accused have been prejudiced in their defence by 
being tried together, as for instance, by being unable to call each 
other to establish the truth of the statements alleged to be false, the 
convictions will be set aside, and new separate trials ordcced (Empress 
V, Anant Ram, 4 All. 292; Pulisanki v. R. 5 Mad. 20 ) 

Where the offence has been committed by several persons jointly, 
who are all in custody, the usual and proper course is to join tnem iii 
the same charge. But it is not necessary to do so, and if there is any 
reason for inaicting them separately that course may be adopted. 
For instance, in the case of K. v. Gungadoss and others (ist Mad. 
Sess. 1867), where a murder had been committed by several prisoneis 
jointly, one of them was indicted separately, because the principal 
witness against him was the wife of one of the other prisoners, whose 
evidence would have been inadmissible if he had been indicted along 
with her husband. The same course was adopted recently in Ireland 
in respect of the Pheenix Park Murders, on account of the difference 
in the evidence applicable to the case of each of the accused. 

Any number of persons may be joined in the same indictment 
provided they are charged in separate counts with separate offences, 
lor each count is considered as a separate indictment. 

“ But it seaniB that to warrant mch a joinder in the earno indiotment tho 
off^Dcea mast be of the aame nature, and snob as will admit of the same plea 
and judgment.’* (Stark. PI. 41.) 

Where such is the case, it is obviously more convenient to join all 
the prisoners than to have the same evidence gone over again in each 
case. Where the facts of each case are wholly unconnected with 
each other, the proper aourse is to apply to the Court to quash the 
indictment. (R. v, Kingston, 8 East., 46.) This will be done even 
after conviction if the prisoners appear to have been prejudiced in 
their trial. In a case, where two prisoners were charged, each in a 
different count, the first with committing perjury, and the second with 
suborning him to commit the same perjury. Sir Adam Bittleson refused 
to quash the indictment, or to arrest judgment after conviction. (R, 
V. Gungammah, 3rd Madras Sessions, 1060.) See, however, note to 
Forms of Indictment No. 17. 

Similary, under the Cr. P.C., s. 239, when more persons than one 
are accused of the same offence, or of different offences, committed in 
the same transaction, or when one person is accused of committing 
offence, and another of abetment of or attempt to commit such 
offence, they may be charged and tried together or separately as the 
Court thinly proper.*' 
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II. Demurrer. 

The word demurrer is derived from the Latin verb demorart, and 
implied that the party demurring would wait for the judgment of 
the Court whether the case made out against him was one which he 
was bound to answer. A demurrer admits the facts alleged in the 
previous pleading, but alleges that those facts do not constitute a 
case upon which judgment could be given against him. For instance, 
supposing an inaictment for grievous hurt to disclose the fact that 
the injury had been inflicted by the defendant while resisting an 
attempt to rob him, the defendant might demur, admitting the facts, 
but alleging that under s. 103 he was justified in the violence he used. 

Demurrers are not very common in criminal law, because where 
they are necessary they are useless, and where they are unnecessary 
they are very dangerous. The ample powers of amendment now 
possessed by all Criminal Courts (ante p. 437) would make a demurrer 
amount simply to an invitation to the Judge to amend the charge. 

On the other hand, a demurrer is a very dangerous mode of taking 
a legal objection, since, if overruled, it is often conclusive upon the 
case. Formerly it was supposed that in cases of felony a prisoner 
might demur in law, and then try the issue in fact if his demurrer 
was decided against him. But this doctrine was denied in the case 
of R. V. Faderman, (i Den. C.C. 565. See R. v. Mulcahy, L.R. 3, 
H.L. 323,) where the Court held that judgment against a prisoner on 
general demurrer must be final, since a general demurrer admits 
all the material facts of the case, though in the case of a special 
demurrer, which is usually called a demurrer in abatement, it might 
be otherwise. In a former case R. v. Birmingham Railway, (3 Q.B. 
223) the Court granted leave to plead after a demurrer. But there 
the indictment was against a corporation, and the demurrer was on 
the special ground that a corporation was not indictable. 

In a case, where the indictment was for obtaining money by false 
pretences, a demurrer, which was styled “a special demurrer in 
abatement,” was put in, stating various legal objections to the suffi- 
ciency of the statements in the indictment. The demurrer was over- 
ruled, upon which the Crown pressed for judgment. Scotland, C.J., 
allowed the prisoner to pleaa over, observing that the case in the 
3 Q.B. {supra) showed that the Court had the power to do so; 
that both in that case and the present the demurrer was undoubtedly 
a general demurrer, but that considering the arguments advanced it 
could not be considered to be a substantial demurrer, in which all the 
facts of the case were advisedly admitted. The permission to plead 
over was, however, granted with reference to the special circumstances 
of the case, and was not to be taken as laying down any rule appli- 
cable generally to misdemeanours. (R. v. Gnaniah Chetty> 2nd 
Madras Sessions, 30th April 1862.) 

The Criminal Procedure Code contains no provision for trying a 
question of law apart from the facts, and only speaks of a claim to be 
tried {ss. 256, 271), which seems to be equivalent to the English plea 
of not guilty, putting all the facts in issue, since it is to be followed 
at once bv the proouction of the evidence for the prosecution. It 
will probably be neld that demurrers are now abolish<^ 
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HI. Pleas. 

I. IVani of Jurisdiction, 

Pleas to the jurisdiction seldom arise under English law^ since 
the same objection may be taken under the general issue, or by 
demurrer, arrest of judgment, or writ of error. (Arch, in.) But, 
according to Mofussil practice, a party who denies the jurisdiction 
of the Court to try him must allege the reason of his exemption speci* 
ally, and loses the advantage of it if he submits to take his trial. 

Judgment against the prisoner on a plea to the jurisdiction is 
not conclusive, but merely compels him to answer to the charge, 
(Stark. P.L. 292.) 

The High Courts have by their Letters Patent, s. 21, and by virtue 
of the charters previously in force, criminal jurisdiction over all 
crimes committed within their local limits. They had, till recently, 
exclusive jurisdiction over ait crimes committed by European British 
subjects within their respective Governments, or dependent thereon, 
or within the dominions of allied Native Princes. (See ante p. 3,) 
They have also an Admiralty jurisdiction. (See ante pp. 6, 8.) 

The Criminal Procedure Code Chap. XXXllI has materially altered 
the privilege formerly possessed by European British subjects of being 
only tried by the Hign Court. It commences by supplying a defini- 
tion of the term ** European British subject,** whicn is declared to 
mean, 

“(1) Any subject of Her Majesty born, naturalized, or domiciled in the 
United Kinffdom of Groat Britain and Ireland, or iu any of the European, 
American, or Australian colonies or possessions of Her Majesty, or io the 
Colony of Now Zealand, or iu the Oolouy of the Cape of Good Hope or Natal." 

(2) Any child or grandchild of any such person by legitimate descent." 
(s. 4 (a).) 

Any person who is about to be dealt with by a Magistrate or Ses- 
sions Judge in a manner which would be unlawful if he were a 
European British subject, must, if he wishes to assert his privilege, 
claim to be dealt with as a European British subject, and state 
grounds of such claim to the Magistrate before whom he is brought 
for the purposes of enquiry or trial. A wrong decision on his claim 
forms a ground of appeal in the case of conviction, or, if he is 
committed for trial, he in^ renew the objection before the Court to 
which he is committed. (Cr. P.C., s. 453.) If he fails to make, or 
renew his claim, as the case may be, he will be held to have relin- 
quished his claim, and his conviction or committal will then be legal, 
^ough if the claim had been maintained it would have been without 
jurisdiction. (/« re Quiros. 6 Cal. 83.) The provision that he must 
state the grounds of his claim appears to be directory and not impera- 
tive. In a case before the Allahabad High Court (Empress v, Berrill, 
4 All. 141) a prisoner claimed to be dealt with as a European British 
subject, but did not state the grounds of his claim. The Magistrate 
without recording any finding upon the claim, dealt with his case as 
if he were not a European British subject. The High Court remand- 
ed the case for a finding upon the point. It then appeared that he 
was a European British subject, and the Court thereupon quashed the 
conviction, and remitted the case for disposal de novo, holding that 
they had no jurisdiction to examine the case upon its merits. 
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A European British subject who is unlawfully detained in custody 
by any person, may apply to the High Court which would have juris* 
diction over him in respect of any offence committed by him at the 
place where he was detained, and the High Court may thereupon 
issue orders which will have effect throughout the territories subject to 
their appellate criminal jurisdiction, and such other territories as the 
Governor-General in Council may direct. (Cr. P.C., ss. 456—458, 
Ward V. R., 5 Mad. 33, ante p. 7.) This section assumes that the 
detention is unlawful. Neither under it, nor under any other law, 
does the High Court possess a power of appeal or revision over the 
sentences of Courts outside British India. (Empress v. Hurrokole, 
9 Cal. 288.) 

Any Magistrate, who is in other respects authorized to do so, may 
entertain a complaint against a European British subject and issue 
process to compel his appearance, but such process can only be made 
returnable before a Magistrate who is himself a European British 
subject, and (except in tne case of Presidency Magistrates) a Magis- 
trate of the first class, and a Justice of the Peace, (ss. 443, 445.) 
Such Magistrate may then, if the offence charged is a Magistrate’s 
case, proceed to try it, and, on conviction, may pass any sentence war- 
ranted by law, not exceeding three months* imprisonment, or fine up 
to Rs. 1,000, or both, (s. 44 ^ ) H he considers that this punishment 
would be inadequate, and if the offence is not punishable with death 
or transportation for life, he shall commit the accused to the Court of 
Session ; if punishable with death, or transportation for life, he shall 
commit to the High Court, (s. 447.) The Sessions Judge, if himself 
a European British subject (s. 443), may, on conviction, pass any 
sentence warranted by law, not exceeding one year’s imprisonment, 
or fine, or both. If he considers this sentence inadequate, he must 
transfer the case to the High Court, (s. 449.) 

The privileges of British subjects have lately given rise both to 
decisions and to legislation in consequence of the passing of several 
'Acts of the local Legislatures. Many of these Acts created new 
offences punishable by Magistrates in the Mofussil or in the Presidency 
Towns. The Indian Councils’ Act (24 He 25 Viet. c. 67, s. 42) pro- 
vides that the Governor in Council “ shall not have the power of 
making any laws or Regulations which shall in any way affect any 
of the provisions of this Act or of any other Act of Parliament in 
force, or hereafter to be in force, in such Presidency.” Further, Act 
24 & 25 Viet. c. 104, which constituted the High Courts, expressly 
provided (s. 9) that they should only be su^ect to the legislative 
power of the Governor- General of India in Council. Accordingly, 
when a European British subject was convicted under a local Act by 
a Magistrate in the Mofussil, the legality of the conviction, that is 
the competency of the local legislature to authorize his conviction, 
was questioned. The High Court of Bombay decided that it had 
exclusive jurisdiction over British bom subjects, and, therefore, that 
the local Act infringed upon the authority of an Act of Parliament, 
and was pro ianto invalid. (R. v. Reay, 7 Bom. H.C.C.C. 6.) A 
similar decision was arrived at in Madras, but under different 
circumstances. An Imperial Act XXIV of 1859,’ s. 48, (Madras 
Police) renders some petty offences punishable by a Magistrate. 
Madras Act V of 1865 (Amending XXIV of 1859) expressly provides 
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that a European British subject may be convicted of such offences 
by a Magistrate, and lays down the procedure. A conviction by a 
Mofussil Magistrate of a British subject was set aside. The Court 
held that under the Imperial Act the Magistrate had no jurisdiction 
to convict, none having been expressly given. By implication, though 
they refrained from saying so, they held that this defect was not 
cured by the Madras Act, which was for that purpose invalid. 
(5 Mad. H.C. Appx. xxv.) Subsequently, the very same man was 
brought before the same Magistrate, charged under the same section. 
This time the Magistrate commited him Tor trial to the High Court. 
The committal also was quashed. The Court held, that as the Act 
under which he was charged was subsequent to Act XVI II of 1859 
(repealed by Act X of 1875) the Magistrate had no jurisdiction to com- 
mit him. (R. V. McMahon, Ruling of Mad. H.C. Crown Side, 8th 
June 1870.) The result was, that Mr. McMahon and others similarly 
situated had for some time the enviable privilege of being drunk and 
disorderly with perfect impunity. Subsequently Act XXlI of 1870 
(European British subjects, repealed by Act X of 1882) by s. 1 gave 
retrospective validity to all Acts of the local Legislatures which had 
made European British subjects liable to conviction, and by s. 2 it 
applied to European British subjects all Imperial Acts which give a 
summary jurisdiction to the Magistracy. This Act which only gave 
validity to past legislation was supplemented by the Imperial Act 34 
& 35 Viet. c. 34. (European British Subjects Extension.) Section i 
provides that “ no law or regulation heretofore made or hereafter to 
be made by any Governor or Lieut.-Governor in Council in India in 
manner prescribed by the Indian Councils' Act shall be invalid only 
by reason that it confers on Magistrates, being justices of the Peace, 
the same jurisdiction over European British subjects as such Governor, 
by regulation made as aforesaid could have lawfully conferred, or 
could lawfully confer on Magistrates in the exercise of authority over 
natives in the like cases." Finally by the Cr. P.C., s. 532, where 
any Magistrate irregularly commits to the Sessions or High (iourl a 
person whom he erroneously supposed he was authorized to commit, 
such Court may either accept the commitment, if the accused was not 
prejudiced thereby, and the jurisdiction of the committing officer was 
not objected to at the time, ot it may quash the commitment and 
direct a fresh enquiry by a competent Magistrate. 

The High Courts are also, by s. 23 of the Letters Patent, given an 
extraordinary criminal jurisdiction over all offences committed within 
the limits of their appellate jurisdiction, on charges preferred by the 
Advocate-General, or by any Magistrate or other officer, specially 
empowered by the Government in that behalf. 

The jurisdiction of the Mofussil Courts, with the single exception 
of the admiralty jurisdiction which they have recently acq^utred (see 
ante p. 11), depends upon the offence having been committed with- 
in their local limits. (Cr. P.C., s. 177, Hursu-mahapatro v, Diru>- 
bundo, 7 Cal. 523.) For this purpose, however, the offence is 
considered as having been committed, either where the act was 
done, or where the consequence ensued, (Cr. P.C., s. 179.) There- 
fore, if a wound was given in one zillah, of which the sufferer 
died in another zillah, the offender might be tried in either. So, a 
person who posts a libel may be tried either in the district in which 
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he posted it, (R. v, Burdett, 4 B. & A. 143) or in the district where, 
in consequence of the posting, it was received and read. (R. v, 
Johnson, 7 East., 65; R. v, Kally Doss Mitter, 5 Sulh. Cr. 44; S.C. 
I Wym. Cr. 34.) 

Where the prisoner was charged with having at Calcutta abetted 
the waging of war against the Queen, and was tried and convicted at 
Patna, the conviction was affirmed, and the jurisdiction of the Patna 
Court upheld on two grounds ; firsts because he was a member of a 
conspiracy, in pursuance of which certain illegal acts were done in 
Patna by others, and such acts, being in furtherance of the common 
purpose, were his acts ; secondly, because the prisoner had sent 
money by hundis from Calcutta to Patna, and until the money reach- 
ed its destination the sending continued on the part of the prisoner, 
and was, therefore, a sending of the money within the Patna district. 
(R, V. Amir Khan, 9 B.L.R; S.C. 36; 17 Suth. Cr. 15.) 

“ When an act is an offence by reason of its relation to any other 
act which is also an offence or which would be an offence if the doer 
were capable of committing an offence, a charge of the first-mentioned 
offence may be enquired into or tried by a Court within the local 
limits of whose jurisdiction either act was done.’* (Cr. P.C., s. 180.) 
Therefore, abettors might be tried either in the district in which they 
abetted the offence, or in that where it was committed, {ibid., tllus.ia.) 

Receivers may be tried in any district in which they have had pos- 
session of the property, or in which the theft may be tiied. (Cr. P.C. 
s. 180. illus. (6). So where the offence is a continuing one, as for 
instance the tlieft or misappropriation of property which is carried into 
several districts successively, the offender may be tried in any district 
in which he continues the offence. (Cr. P.C., s. 188.) 

Nothing in these sections can be held to confer jurisdiction over an 
offence which is committed out of India by a person who is not 
subject to Indian jurisdiction. Where a native of Koltapur, a foreign 
State, was convicted in Satara of abetting in Koltapur the commis- 
sion of a murder in Satara, it was held that the conviction could not be 
sustained under s, 66 of the Act of 1872, which corresponds to s. i8oof the 
Act of 1 882. The Court pointed out that the prisoner was not one of the 
classes subject to British jurisdiction. That his offence was wholly 
committed in a foreign State, and that both the Criminal Procedure 
Code and the Penal Code were limited to offences committed in India 
(R. r, Pirthai, 10 Bom. H.C. 356). Nor can a person be convicted 
of either a theft or a dacoity committed out of British India, by 
virtue of his continuing in possession of the stolen property after he 
has come within Briti^ jurisdiction (R. v, Sakhya Grovind, 1 Bom. 
50; R. V. Adivagadu, 1 Mad. 71). Where the original act was not a 
triable offence, the continued possession of the property is not a 
constructive continuance and renewal of the same offence. The same 
law has been laid down where a foreigner who had received goods, 
out of the British territory was indicted as a receiver within that 
territory, and the Court stated that even a continued possession of 
them within the jurisdiction would not make him amenable to our 
Courts. (Re. Bechar, 4 Bom. H.C. 38.) The same construction 
would 1 imagine be put upon the present s. 181. But retaining stolen 
property with a knowledge that it was stolen is an offence different 
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from the receiving, and a foreigner who has stolen or received stolen 
property in a foreign State, and who brings it into British India, and 
therein retains it with a guilty knowledge, may be convicted in any 
British district in which he is found in possession of the property (R. 
V. Sakhya Govind, ub sup ; Empress v. Shunker Gope, 6 Cal. 307). 
The dimcul^ which was raised by the Bombay High Court (Empress 
V. Moorga Chetty, 5 Bom. 338) as to treating property stolen abroad, 
as being stolen property within the meaning of s. 410, has now been 
removed by the Amendment Act (VIII of 1882, s. 8.) See antes. 410. 

The offence of concealing, or confining, a person who has been kid- 
napped, or abducted, (s. 368) may be tried either in the district where 
the confinement, or concealment, took place, or in that wfiere the 
kidnapping, or abduction, was committed. (Cr. P.C., s. 180, illus, 

W). 

** When it if uncertain in which of several local areas an offence wai committed ; 
or where an offence is committed, partly in one local area and partly in another ; 
or whore the offence if a continuing one, and continues to be commitU^d in more 
local areas than one ; or where it conaiate of several acts done in different local 
areas, it may be enquired into and tried by a Court having jurisdiction over any 
of such local areas." (Cr. P.C., s. 182 ; Act XVIII of 1862, ss. 29, 31, 8-4.) 

Act XVIII of 1862,5. 35, (now repealed) provided that a person, 
“accused of any offence alleged to have been committed on a journey, 
or on any voyage, in British India," may be tried in the High Court, 
“ if any part of the journey, or voyage, shall have been performed 
within the local limits of the jurisdiction of such Court." In a case 
before the Madras High Court, two Railway guards were indicted under 
27 of the Railway Act XVIII of 1854. It appeared that on a journey 
up to Madras, and some considerable distance from it, they were dis- 
covered to be in a state of intoxication and were both removed from 
the train, another guard being placed in charge. One of the prisoners 
remained that night at the station where he had been taken out. The 
other prisoner, as the train was moving off, broke away from '.he 
peon in whose custody he was, jumped into the train, and so was 
taken on to Madras. They were convicted at the Sessions, but on a 
special case reserved by Bittleston, J., it was held that the Court 
had no jurisdiction to try them. They were East Indians, and s. 35 
did not apply, the journey upon which the offence was committed 
having, in the case of each, terminated beyond the limits of the High 
Court. (R. V. Malony, 1 Mad. H.C. 193.) 

A similar decision was given in Bengal under s. 67 of the Cr. P.C.# 
1872 (now s. i8o). Under illus. (a) (now omitted) it is stated that 
“ an offence committed on a journey, or voyage, may be enquired into 
and tried in any district through which the person by whom the offence 
was committed, or the person against whom, or the thing in respect of 
which the offence was committed, passed in the course of that journey 
or voyage." Two persons were going by rail from Bombay to 
Calcutta. The offence was committed by one against the other 
before reaching Allahabad. At that town both stopped, and after* 
wards each proceeded to Calcutta by different trains, the accused 
after one day’s stay, and the prosecutrix after two days. It was held 
that there was no jurisdiction in Calcutta, and that to bring the case 
within the section the journey must be continuous from one terminus 
to another^ regard being had for the purpose of estimating the con. 
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tinuity to all the ordinary incidents affecting journeys of the particular 
kind which may be under consideration. (R. v. Piran, 13 B.L.R. 
Appx. 4; S.C. 21 Suth. Cr. 66.) 

Thuggee, murder as a thug, dacoity, dacoity with murder, and 
escape from custody may be tried where the accused is in custody. 
(Cr. P.C. 181.) 

See, also, as to the powers of Government, and of the High Court 
to direct trials to take place in any particular district, Cr. P.C., 
ss. 178, 526. 

2. Not Guilty. 

The plea of Not Guilty throws upon the prosecution the burthen 
of proving everything that is necessary to make out the crime 
charged. Where a prim^ facie case has been made out the person 
may either produce evidence to disprove it, or to justify it. For 
instance, a man charged with an assault may either show that he 
never committed the offence, or that he used the violence imputed 
to him in the exercise of his duty. Under this plea all objections 
may be taken, which show that the acts proved do not constitute 
the legal definition of a crime. 

Where a prisoner refuses to plead, a plea of Not Guilty is entered 
for him, and the trial proceeds in all respects as if he had pleaded. 
(Cr.P.C., s. 272.) 

3 & 4. Previous Acquiiial or Conviction. 

It is a common maxim that no one should be twice vexed for the 
same cause. But this is by no means literally true. Nor would it be 
at all more correct to say that no one ought to be twice tried for the 
same cause. A more cumbrous but more accurate statement of the 
rule would be as follows ; — “ Where a person has been put upon his 
trial, under circumstances which would permit of a legal conviction 
for the offence with which he is charged, the sentence, whether of 
acquittal or conviction, is conclusive until it is reversed, and is a bar 
to any further prosecution on the same charge, or upon any other 
charge which would be established by the same evidence as that 
upon which the former prosecution was based.** 

Firstly : no proceedings short of an actual trial can be pleaded in 
bar to a subsequent prosecution. Therefore, if a Bill is preferred to 
the Grand Jury, who throw it out, this cannot be pleaded afterwards 
as an acquittal. (2 Hale, 246.) And so it woula be if a case were 
investigated by a Magistrate with a view to a committal and he 
refused to commit (i Suth. Cr. let. 11, Madras Rulings, 1865, on Cr. 
P.C., s. 36; R. V. Gobardhan,4 B.L.R. A.Cr. i ; S.C. 12 Suth. Cr. 65; 
Empress v. Tika Singh, 3 All. 251 ; Government of Bombay v, 
Shidappa, 5 Bom. 405) or dismissed the complaint under ss. 969 and 
208 of the Cr. P.C, of 1861 and 1872 for want of prosecution. 
(4 Mad. H.C. Appx. viii.) It may be a question whether the same 
ruling would be applied to s. 247 of the Code of 1882, which directs 
the Magistrate in such a case to acquit the accused (see Empress v. 
Thompson, 6 Cal. 523, Cr. P.C., s. 403, Expla). Nor is the pendency 
of any criminal proceeding, which has not yet reached a decision, a 
bar to any other proceeding for the same offence, either in the same 
Court or in a different Court. (Bishop, % 836.) 



ILj PHEVIOUS ACQUITTAL OB CONVICTION. 449 


Secondly : the circumstances must be such as would permit of a 
legal conviction. And. therefore, judgment in favor of the prisoner 
upon demurrer is no sufficient acquittal, since this assumes that upon 
the indictment no lawful conviction could have followed. Jn such a 
case Rolfe^ B.» said, 

“ The round of the judpnout on the demurrer beins: in fnvor of the prisoner 
waa, that the former indictment did not charj^e .iny telony. The prisoner was 
only diiicharj^ed ot the premises in that indictment specitiod, and that is no di»- 
charge from this iudi stment which dviea charge a felony,” {K. v. Iticdimoud, 1 

C. A- K. 241.) 

So, where the indictment i*. so completely b.id in substance that a 
conviction, had it been obt, lined, must have been reversed, an acquit- 
tal will be no bar to a fresh indictment, even though the acquittal was 
upon the merits and not upon the ground of tlie flaw in the charge. 
(R. V. Vaux, 4 (’(». Rep. .45 ) Bei au'^e, wliatever the tribunal might 
imagine that it was trying, it could try nothing but wb.it was charged, 
and, therefore, the prisoner could be acquitted of nothing else. H ence 
an acquittal of th.at which was no offence could be no bar to a trial for 
that which was ;in offence. Wliere, liowever, the prisoner has been 
found guilty upon a bad indictment, il judgment has followed, the 
conviction, till it is reversed, is a b/ir to a subsequent indictment. 
But if there has been no judgment, but merely a verdict upon which 
no sentence has followed, this is no b.ar. (/hid.) Where the Crown 
desires to escape from an unsust.ainable conviction, if the trial were 
held m the Migh Court the course would be for the prosecutor to enter 
a nolle prosequi before judgment, or after sentence he might be allow- 
ed to bring error for any defect apparent upon the record. (Bishop. 
§ 863.) But since s. 333 of the Cr. P.C. it would probably be held 
that a nolle prosequi could not be entered after verdict. 

A fortiori^ a trial before a tribunal which had no jurisdiction over 
the person, or over the offence, could not be pleaded in bar to a sub- 
sequent prosecution. H. v. Muthoorapershad, 2 .Suth. Cr. 10.) b'or 
instance, if a Sessions Judge were to try a British subject who had 
pleaded to the jurisdiction, or if a Magistrate were to convict on a 
charge of rape. The Amv*rican Courts have held that a conviction 
before a Court that had no jurisdiction was a mere nullity, and need 
not even be set aside before a subsequent prosecution is brou^^ht. 
(Bishop, § 866.) But if the prisoner was actually suffering punish- 
ment under the erroneous conviction, f think it would be necessary 
to remove it before further proceedings could be had.) See Bishop^ 
h 863.) 

Thirdly : nothing short of a sentence, either of acquittal or con- 
viction, operates as a bar to future proceedings. Therefore, if after 
the commencement of the trial it is prematurely terminated, as, for 
instance, in consequence of the illness of the judge or one of the 
Jury, such a termination cannot be pleaded afterwards as an acquit- 
tal And it has now been ruled, after some conflicting opinions^ 
that the Judge has a right to put a stop to the proceedings where 
he sees that they cannot produce any legitimate result, or that 
justice would be thwarted by their continuance. In Windsor v, the 
Queen (L.R. i, Q.B. 289, 3«) it was ruled, affirming R, v. Charles- 
worth (31 L.J.M.C. 25 ; S.C. 1 B. & S. 460), that where a trial was 
prot^e^ng and the Judge discharged the jury from giving any 
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verdict, this state of things was not pleadable in bar to a subsequent 
indictment. In Windsor's case the jury was discharged because they 
could not agree. In the case of Charlesworth the Judge discharged 
the jury because the principal witness refused to answer. The Court 
was divided in opinion as to whether the Judge acted rightly or 
wrongly in so doing ; they were clear that the Judge ought to postpone 
the trial if the failure of evidence was the act of the prisoner, or some- 
thing in which he concurred or co-operated. They were equally of 
opinion that he ought not to postpone it, merely to allow the Crown 
to produce further evidence. In this country, however, such a power 
is expressly given (Cr. P.C., ss. 247 & 344, and see s. 282, though 
it should be cautiously exercised. They were in doubt whether m 
the particular case he should have postponed. But they were un- 
animous that, whether he had been right or wrong, the trial so ended 
by his act was not an acquittal. 

When, during the course of a trial, the Crown for any reason sees 
fit to abandon the prosecution, the defendant has a right to insist 
m)on an acquittal being entered up. (5 Suth. Cr. let. 4; S.C. 1 Wym. 
Circ. 19.) It has been ruled in America that “ if this is not done he 
may still claim his discharge, and he is not to be brought again in 
jeopardy for the same offence.** (Bishop, § 858.) But I do not see 
how such a proceeding could be pleaded as an acquittal, and unless 
it is an acquittal it cannot be pleaded at all. Under s. 333 of the 
Cr. P.C. the Advocate-General may, at any stage of the proceeding 
before verdict, enter a nolle prosequi, but a discharge under it does 
not amount to an acc^uittal. A withdrawal however from a private 
prosecution by the injured person under s. 345 of the same Act does 
operate as an acquittal. 

Fourthly : where a final sentence has been passed under circum- 
stances which would have warranted a conviction, it is conclusive 
until reversed. In England there is no process by which a new trial 
can be had in a case of felony (R. v. Bertrand, L.R. i, P.C. 520 ; 
R. V. Murphy, 2 Ibid. 35, 535, overruling R. v, Scaife, 17 Q.B., 238 ; 
see, however, the doubt expressed in R. v. Martin, L.R. i, C.C. 378), 
nor by which a sentence of acquittal can be reversed, (R. v, Duncan. 
7 Q.B.D. 198) though a new trial is admissible in certain cases where 
the conviction is only for a misdemeanour. (R. v. Slator, 8 Q.B.D. 267.) 
But under ss. 423, 429, 442 of the Cr. P.C. this may be done oy the High 
Court. In one case (R. v. Gora Chand Gope, B.L.L.R., Sup. Vol. 
443; S.C. 5 Suth. Cr. 45; S.C. i Wym. Cr. 35.) Sir B. Peacock, 
., said, 

** If in a case of oliild murder, tbe Judge were to say it is not necessary to try 
whether death was done by on act done with the intention of causing death, 
because if it was so caused, the prisoner was not guilty of murder, I iind that the 
child was under the age of six months, and, therefore, acquit the prisoner ; in 
such a case there woula be no finding on the facts, and the Court, as a Court of 
Ke\ision, would merely set aside the acquittal and order a new trial. Again, 
suppose a Magistrate, in a case triable by him, should convict of an offence, and 
tbe Session Judge on appeal should, without ^oing into the facts, reverse ^e 
decision upon a point of law and older the pnsoner to be discharged, stating 
that, assuming the facts to he as found by tbe Magistrate, the prisoner was not 
guilty of tbe offence, this Court, if the Judge were wrong in pednt of law, could, 
as a Court of Bevision, leverse bis decision and direct him to try the appeal 
upon its merits. (See a case of the sort, 4 B. J. A P. 417.) 
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“ If a Jndge, on appeal, should uphold tlie fmdinj? of a Majfiatmte on the f»ot» 
and reverse his decision in pi^int of law, and order the prisoner to be discharjfod* 
then, as the iu^uittal would be merely upon a point of law, this Court, as a 
Court of Ilevision, might reverse the Juaguient of aci|uittal, and order the 
sentence of the Magistrate to stivnd.’* (Acc 4 Mad. H.C. Appx. Ixx ; 5 Mad. 
H.C, Appx. X ; 6.C. Weir, 21". See also K. t>. Harden, 1 All 139.) 

“ The Court may act as a Coart of Ilevision, after it has acted as a Court of 
Appeal, if it finds it necessary to do so, in order ti> correct an order in law wUioU 
cannot lx/ set right on appeal.” 

” For instance, if a man should be found guilty of a murder and aentenood to 
seven yi'ars’ tninsportation, if a prisoner should apfH*al on the facts, the Court 
might uphold the finding of guilty of murder »>n appeal, and afterwards, as a 
Court of Kovi.'siou, might set aside the sentence seven years’ transportatioa 
and pass a legal sentence for murder ” (See too, IJ. e. Aurokiam, 2 Mad. S8.) 

A sentence of acquittal may also be appealed ag^ainst to the Hig^h 
Court by the I.ocal Government, but by it only, under s. 417. (See 
Empress V. Judoonalii, 2 Cal. 273; Empress v. Miyaji, 3 Bom. 150), 
but the C ourt will retpme a very stroni» case to be made out for 
the e.xercise of tlicir discretion. {7 Mad. H.C. B- Dukaran, 

7N.\V.P. iq6) 

Asa Court of Revision under Cr P.C'., s 439, the Court will not 
set aside a finding of fact, where there was evidence to be considered 
and weighed, upon w’hich that finding might be supported (R. i', 
Aurokiam, 2 Mad. 38.) 

But if the Judge disagrees with the verdict of tlu; jury, or of the 
majority of the jury, he may submit the case to the High Court wliich 
shall deal with the case as an appeal, but it may acquit or convict the 
accused on the facts, and if it convict, shall pass such sentence as 
might have been passed by the Sessions Court. (Cr. P.C., s. 307.) 

The powers given by this section of reversing a verdict should only 
be exercised when the Court is of opinion that the verdict is clearly and 
undoubtedly wrong. (R. v. Sham Bagdi, 13 B f. R, Appx ig; .S.C. 
20 Sulh. Cr, 73 ; R. e Khandcrav, i Born. if>; Empress v. Dhiinum 
Khasee, 9 Cal. 53.) But where the jury acquitted a prisoner on the 
plea of un.soundness of n.ind, the High Court on a reference under 
s. 263 (now s. 307) convicted the prisoner, being of opinion that there 
was absolutely nothing <jn the facts from which any reasonable person 
could find in fax'our of such a defence, (R. v. Nobin Chunefer, 13 
B.L.R. Appx. 20 ; S.C. 20 Sulh. Cr. 70) and similarly where the jury 
had acquitted a prisoner who had made a full confession of guilt, (R. 
V, Balvant, ii Bom. H.C. 137.) 

As to the circumstances under which an appeal to Her Majesty in 
Council should be allowed, see R, v. Pestanii, 10 Bom. H.C. 75 ; K. v. 
Burah, 3 App. Ca. 889; S C. 5 I A, 178; S.C. 4 Cal. 172. 

Lastly : the acquittal must be upon substantially the same charge, 
rhis is tested by considering whether the evidence necessary to 
prove the second indictment could have procured a legal conviction 
upon the first. ( Arch. 1 20 ) Therefore, an acquittal on an indict- 
ment for murder will bar a subsequent indictment for culpable 
homicide not amounting to murder, since it would have been compe- 
tent to acquit of the grave offence and to convict of the minor. 
{Ibid, 121.) So, a person acquitted of a burglary, or robbery, cannot 
afterwards be indicted for an attempt to commit burglary, or an 
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assault with intent to rob. Nor can a person who has been acquitted 
of an assault under s. 352 be tried again for causing hurt. (Kaptau 
if. Smith, 7 B.LR, Appx. 25; S.C i6Suth. Cr. 3.) Nor can a person 
acquitted of a breach of trust be tried upon the same fact alleged to 
be a theft or criminal misappropriation, or mce 2>ersd. For in all 
these cases if the facts set up in the second indictment had been 
proved in the first a conviction would have resulted. p. 437.) 

And similarly, a summary conviction under a statute for injuringa 
person by negligent conduct on a highway was held to be an answer 
to an indictment for the same act treated as an assault. (Wemyss v. 
Hopkins, L.R. lo, Q.B. 378.) 

So, where a prisoner was convicted upon one indictment under 
s. 50 of Act XVII of 1854, (Post Office: repealed by XIV of 1866) 
for fraudulently secreting a post-letter, and then was convicted upon 
a second indictment under the same section for fraudulently making 
away with the same letter, the first conviction was held to be a bar 
to the second indictment. Scotland, C.J:, said, 

“ lu the present case the prisoner might properly have been charged in the 
first instance with both the criminal acts of fraudulently secreting and making 
away witli the letter; and altliough either act is punishable under the section 
as an offence w'ithout any evidence of the other, still, as it appears that both 
acta were connected and formed substantially a part of one and the same 
criminal transaction, and the evidence with reference to such acts was as neces. 
eary and material on the first charge as it was on the second, the prisoner must 
bo considered to have been tried and in peril in respect of the whole transaction 
as one offence on the first charge. The evidence as to his making away with 
the letter was properly a part ot the case in support of the first charge, and the 
strongest proof of it. There was, in fact, no part of the evidence upon which 
the second conviction took place which was not properly evidenced on the first 
charge.” (K. v. Dulaputi, 1 Mad. H.O. 83.) 

But an acquittal on a charge of breaking and entering a house, 
having made preparation for causing hurt to any person, would be no 
bar to an indictment for breaking and entering the same house with 
intent to steal. For the same evidence which would ensure conviction 
on the second indictment must result in an acquittal upon the first, as 
the offences are distinct, (ss. 457, 458. See 2 Leach, 716.) 

So, a man who has broken into a house and stolen goods therein, if 
he be indicted for the theft and acquitted, may afterwards be indicted 
for the house-breaking and convicted, or vice versd. (2 Hale, P.C. 
245.) And a conviction for an assault is no bar to an indictment for 
manslaughter, if death subsequently follows from the effects of the 
assault. (R. v. Morris, L.R. 1, C.C. 90.) In this case the evidence 
adduced as proof of the assault is only part of the evidence necessary 
lo convict of the culpable homicide. And where a man had forged 
two puttahs for different pieces of land and was indicted for the 
forgery of one puttah and acquitted, it was held that he might after- 
wards be indicted for the forgery of the second puttah ; although the 
second puttah had been put in evidence on the former trial, and 
evidence had been given indiscriminately as to both documents. 

(R. V. Dwarkanath, 7 Sulh, Cr. 15; S.C. 3 Wym. Cr. ii.) It. is 
evident in the last case that all evidence given as to the second puttah 
was irrelevant upon the former trial, except so far as it went to show 
that the first puttah was a forgery. 
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In a case in the N.W. Provinces the following facts appeared. 
Five prisoners were tried by a Deputy Magistrate for grievous hurt ; 
three were acquitted and two were convicted. These appealedi and 
the result was that the High Court quashed the conviction, and 
ordered a new trial. Nothing was said as to the three who had not 
appealed. Upon the new proceedings all five were committed to the 
Session Court on a charge of attempt to murder, and convicted. On 
appeal, it was held that the three could not plead the former actjuiltal, 
as they w'ere convicted on a charge over which the Deputy Magistrate 
had no jurisdiction. (R. v, Panna, 7 N W.P. 371.) 

Similar provisions are contained in the Cr. P.C., s. 403. 

*! once been tried by a Court of competent 

jurisdiction for an offence, and convicted or acquitted of such offence, 
shall, while such conviction or acquittal remains in force, not be liable 
to be tried again for the same offence, nor on the same facts for any 
other offence for which a different charge from the one made against 
him might have been made under s. 236, or for which he might have 
been convicted under s. 237. 

“ A person, convicted or acquitted of any offence, may be after- 
wards tried for any distinct offence for which a separate charge might 
have been made against him on the former trial under s. 235, para. 1. 
(See it, ante p. 42.) 

“ A person convicted of any offence constituted by any act causing 
consequences which, together with such act, constituted a diiferenl 
offence from that of which he was convicted, may be afierward.s tried 
for such last-mentioned offence if the consequences had not happened, 
or were not known to the Court to have happened, at the time when 
he was convicted. 

“ A person acquitted or convicted of any offence constituted by any 
acts miiy, notwithstanding such acquittal or conviction, be subse- 
quently charged with and tried for any other offence constituted by 
the same acts which he may have committed, if the Court by which he 
was first tried was not competent to try the offence with which he is 
subsequently charged.” 

Explanation. — The dismissal of a complaint, the slopping of pro- 
ceedings under s. 249, the discharge of the accused or any entry 
made upon a charge under s. 273, is not an acquittal for the purposes 
of this section. 

Illustrations, 

“ (a) A is tried upon a charge of theft as a servant and acquitted. 
He cannot afterwards while the acquittal remains in force, be charged 
with theft as a servant, upon the same facts with theft simply, or with 
criminal breach of trust. 

“ (d) A is tried upon a charge of murder and acquitted. There is 
no charge of robbery, but it appears from the facts that A committed 
robbery at the time when the murder was committed ; he may after- 
wards be charged with and tried for robbery. 
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“ (c) A is tried for causing grievous hurt and convicted. The 
person injured afterwards dies. A may be tried again for culpable 
homicide, 

“ (^) A is tried before the Court of Sessions and convicted of the 
culpable homicide of B. A may not afterwards be tried for the 
murder of B on the same facts. 

-(e) A is charg^ed by a Magistrate of the first class with, and 
convicted by him of, voluntarily causing hurt to B. A may not after- 
wards be tried for voluntarily causing grievous hurt to B on the same 
facts, unless the case comes within para. 3 of this section. 

“ (/) A is tried by a Magistrate of the second class with, and 
convicted by him of, theft of property from the person of B. A may 
subsequently be charged with and tried for robbery on the same facts. 

“ (j^) A, B, and C are charged by a Magistrate of the first class 
with, and convicted by him of, robbing D. A, B, and C may after- 
wards be charged with and tried for dacoity on the same facts/’ 

The last clause of the above section, and the illustrations (/") and 
(g) which explain it, are no doubt strictly sound in principle, but 
would work considerable injustice unless supplemented by other 
rules. It is evident in tl/us. {/) that the theft which is the subject of 
the first conviction, is the very same theft which is the largest 
ingredient in the crime which is the subject of the second conviction. 
So, in il/us. (g) the same robbery which forms the whole of the crime 
charged in the first trial, is the principal part of the crime charged 
in the second trial. Suppose, then, that in each pair of cases the pre- 
siding officer inflicted the maximum punishment, which was actually 
suffered, it is plain that a single act of theft or robbery w'ould have 
received its full penalty twice over. Such injustice w'ould be prevented 
by providing that where the same set of facts constituted different 
crimes which fell under different jurisdictions, the offender should only 
be tried by the Court which could take cognizance of the graver 
offence; or that in such cases as are described in illus. (f) and (g) 
the punishment inflicted by the second Court should always run con- 
currently with that inflicted by the inferior tribunal. 

The proof of the issue lies upon the defendant. Under the Cr. P. 
C., s. 511, an extract certified by the officer having the charge of the 
Records to be a copy of the sentence or order, or in case of a con- 
viction, either a certificate signed by the officer in charge of the gaol 
in which the prisonei was punished, or the production of the warrant 
of commitment under which the punishment w'as suffered, is the mode 
laid down for proving an acquittal, or conviction. Oral evidence is 
admissible to show that the two indictments related to the same 
charge, as, for instance, that the house said to be broken, the property 
allegea to have been stolen, &c., were the same in each case. Some 
evidence is also necessary to identify the pereon now under trial with 
the person who was formerly indicted. 

Where the plea is found against the defendant, the rule of English 
law was, that if the charge was one of treason or felony, he should be 
allow'ed to plead over ; but if the indictment was for a misdemeanour. 
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judgment was passed at once for the Crown. (R. v. Taylor, 3 B. 
8 c C. 512.) This distinction arose in days when every felony was a 
capital crime, and seems quite absurd in the present age when one 
class of offences is punished as heavily as tne other. As the dif- 
ference between felonies and misdemeanours is now abolished, the 
Courts will probably take a common sense view of the matter, and 
allow the defendant to plead to the merits in every case. In the Mo- 
fussil, this is undoubtedly the course which would be pursued. 


FORMS OF INDICTMENT. 

The following forms are drawn upon the model of those contained 
in the Criminal Procedure Code, and are intended for the use of the 
Mofussil Courts. 

1 have in many cases made the indictment more specific in its 
statement of the offence than the corresponding form given in the 
Code. I cannot imagine that the legislature intended that the charge 
should convey no information whatever to judge, jury, or prisoners, 
as would certainly be the case if it merely stated that on a certain day 
A committed theft. Compare the form in Schedule. V, with Cr. P.C. 
ss. 222, 223, illus, (a) 

(No. I.) Indictment against the abettor of murder, where the 
principal is charged in the same indictment. 

That he the said C D on or about the day of at 

abetted the commission of the said murder by tne said A B which 
was committed in consequence of the abetment, and that he has 
thereby committed an offence punishable under ss. 109 & 302 of the 
Indian Penal Code, and within the cognizance of the (Style of the 
Court). 

Upon conviction of an abettor his jpunishment depends upon the 
penalty attaching to the principal offence charged, and also upon 
whether the offence was or was not committed in consequence of 
the abetment, or different offence was committed. Therefore, both the 
principal section must be mentioned, and the particular section of 
Chapter V under which the case falls (ss. 109-113, 115-117), with the 
circumstances which bring il under that section, (i Suth. Cv. let. 9; 
2 ibid. 1, 8.) 

In England it has always been held that an indictment for conspir- 
ing to commit an offence need not charge that offence with the same 
particularity necessary in an indictment for the offence itself. (Lathan 
V. the Queen, 33 L.j.M.C. 197-200.) And the same rule would, I 
conceive, apply to charges of abetment. 

(No. 2.) Indictment for abetting as a separate offence. 

That one C D (or certain person unknown) on the day of 

committed theft by dishonestly taking Rs. 50, the 
property of one out of his possession, without his consent, 

and that he the said A B abetted the said C D (or ike said persons) 
in the commission of the said theft, which was committed in conse- 
quence of the said abetment, and that he has thereby committed an 
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offence punishable under ss. 109 & 379 of the Indian Penal Code, 
and within, 6 cc. 

(No. ^.) Indictment for abetting an offence 'with a different knoviledge 
from that possessed by the persons abetted. 

That he, on or about the day of did instigate and 

abet one A li to assault one C D, he the said (abettor) then and there 
well knowing that the death of C D would be the probable result of 
such assault and intending to procure the death of the said C D by 
means of the assault so abetted, and that the said A B did in conse- 
quence of such abetment assault the said C D, who died in conse- 
quence of such assault, and that he the said (abettor) has thereby 
committed an offence punishable under ss. no 302 of the Indian 
Penal Code, and within, S:c. 

{No. 4.) Indictment for abetting one ojjence 'where a different 

offence is committed. 

That he, on or about the day of did instigate and 

abet one A B to break by night into the house of one C D, having 
m.ade preparations for causing hurt to a person, and that the said A 
B did, in pursuance of such abetment, break into the house of the 
said C I) and murdered one K F then being in the said house, such 
murder being a probable consequence of the said abetment and being 
committed under the influence of the instigation aforesaid, and that 
he the said (abettor) has thereby committed an offence punishable 
under ss. 1 1 1 A: 302 of the Indian Penal Code, and within, 

(No. 5.) Indictment for abetting an offence which is not committed. 

That he, on or about the day of did instigate and 

abet one C D, then being a Village Moonsiff in to take a 

gratification other than his legal remuneration as a rew^ard for show- 
ing favour to him the said (abettor) in the exercise of his official func- 
tions, that is to say, in O. S. I of 1861 then pending before him the 
said C D, and that he has thereby committed an offence punishable 
under ss. 116 &: 161 of the Indian Penal Code, and within, Ac. 

(No. 6 .) indietpnent against a Public Servant for concealing a design 
to commit an offence 'which it -was his duty to prevent. 

That, on or about the day of A B, and certain 

other persons unknown, committed dacoity in the village of 
and that the said (defendant) being then and there a Police peon and, 
as such, a public servant, whose duty it was to prevent the said crimes, 
being well aware of the design to commit the said offence and in- 
tending to facilitate the commission thereof, did voluntarily conceal 
the same and did illegally omit to inform his superior officer of such 
design, and that he has thereby committed an offence punishable 
under ss. 119 & 391 of the Indian Penal Code, and within, &c. 

Note . — The indictment ought to state such facts as will show not 
only that the defendant was a public servant, but, also, that he was a 
puUic servant whose duty it was as suchy not merely as an ordinary 
citizen, to prevent the offence. 



FORMS OF INDICTMENT. 


467 


n.] 


(No, 7.) Indictment for Waging War, 

That he, on or about the day of at 

waged war against the Queen, and that he has thereby committed 
an offence punishable under s. 121 of the Indian Penal Code, and 
within, &c. 

Note . — It is not necessary to set out the particular acts of the de- 
fendant. (Arch. 590.) 

(No. 8.) Indictment for attempting to overvalue a Councillor by 

violence. 

That he, on or about the day of at with 

the intention of inducing the Honorable A B, a Member of the 
Council of the Governor-General of India, to refrain from exercising 
his lawful power as such member, assaulted such member, and that 
he has thereby committed an offence punishable under s. 124 of the 
Indian Penal Code, and within, &c. 

(No. 9.) Indictment for attempting to seduce a Soldier from his 

Allegiance. 

That he, on or about the day of attempted to seduce 

from his allegiance to the Queen one then being a private 

soldier in the Regiment of Her Majesty’s Madras Army, and that 
he has thereby committed an offence punishable under s. 131 of the 
Indian Penal Code, and within, &c. 

(No. 10.) Indictment for Joining an unlavoful Assembly Armed with 

a Deadly Weapon. 

That he, on or about the day of at with 

other persons to the number of five or more, did unlawfully assemble 
together, he the said being then and there armed with 

a deadly weapon^ that is to say a gurit and that he has thereby com- 
mitted an offence punishable under s. 144 of the Indian Penal Code, 
and within, &:c. 

Note . — If the circumstance of aggravation does not exist, omit the 
clause in italics, and charge the offence as punishable under s. 143. 
See the remarks upon the indictment for dacoity under s. 391. 

(No. II.) Indictment for Rioting. 

That he, on or about the day of at with other 

persons to the number of five or more, unlawfully assembled together 
at and there used force in prosecution of the common object 

of such assembly, ri5., in resisting the lawful arrest of A B, and 
thereby committed the offence of rioting, and that he has thereby 
committed an offence punishable under s. 147 of the Indian Penal 
Code, and within, &c. 

The Bengal High Court has laid it down that ** it is quite enough 
to charge the prisoners with the offence of rioting punishable undW' 
s. 147 of the Indian Penal Code,*' but that where ‘‘the committing 
officer has resolved the crime into its elementary facts in the charge, 
ail that combined to constitute the compound offence should have 
been charged/* ( 1 Suth. Cr. let. 10 ; 4 R.J. & P. 413.) The tendency 
of the Madras High Court is to resolve such technical terms into 

58 
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their elements, so as to explain to the prisoner what he is charged 
with. (See note to charge of dacoity.) It is also laid down in 
Bengal that in indictments under s. 149, the charge should state 
what the common object the unlawful assembly was. (i Wym. 
Circ. 3, 16.) 

(No. 12.) Indictment for an Affray » 

That on or about the day of they 

the said A B and C D did commit an affray in the public street at 
by fighting therein, and disturbing the public peace, and 
that they have there^ committed an offence punishable under s. 160 
of the Indian Penal (Jode, and within, &c. 

(No. 13.) Indictment against a Public Servant for Accepting a 

Gratification. 

That he being a Public Servant, that is to say, an Inspecting 
Engineer in the Department of Public Works, accepted for himself 
from one A B a gratification, other than a legal remuneration, as a 
motive for his the said (defendant's') procuring a certain contract for 
the said A B, such being an official act, and that he has thereby com- 
mitted an offence punishable under s. 161 of the Indian Penal Code, 
and within, &c. 

(No. 14.) Indictment for Non-attendance in Obedience to Lawful 

Summons. 

That on or about the day of one A B, then being* 

Zillah Judge of and being as such Zillah Judge legally 

competent to issue a summons, did by his summons call upon the 
said (defendant) to appear and give his evidence at the Court House 
of on and such summons was duly served upon the 

said (defendant) who was legally bound to attend in obedience to the 
same, yet he intentionally omitted to attend at the said Court House, 
and that he has thereby committed an offence punishable under 
s. 174 of the Indian Penal Code, and within, &c. 

(No. 15.) Indictment for Disobedience to an Order promulgated by a 

Public Servant. 

That on the day of A B, then being Magistrate 

of made and promulgated an order directing the LeU Hand 

Caste to refrain from conducting a procession through the 
street in the Village of , such being an order which he was 

lawfully empowered to promulgate, and the said (defendants), well 
knowing the said order, disobeyed the directions of the said A B 
and conducted the procession through the said street, whereby a 
riot was caused in the said villages (or) whereby danger to human 
life and safety was caused, and that they have thereby committed 
an offence punishable under s. i83 of the Indian Penal Code, and 
within, &:c. 

Note . — ^The indictment ought to show that the public servant was 
one authorized to promulgate an order, and that the order was one 
which he was competent to make. If no riot resulted and no danger 
was caused by the act of disobedience the clauses in italics should be 
omitted, but some averment must be inserted to show that the conse- 
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auences stated in the previous clause of s. 388 have resulted from the 
disobedience, otherwise no offence at all has been shown. 

{No. 16.) False Evidence. — Indictment for giving False Evidence 

in a Suit before a District Moonsiff. 

That he, on the ist day of May, 1861, being summoned as a 
witness at the final hearing in O. S. i of 1861, being a judicial 
proceeding then pending before the District Moonsiff of and 
being bound by solemn affirmation to state the truth, intentionally 
gave false evidence by knowingly and falsely stating that he had seen 
one Ramasawmy sign a certain document marked A, whereas he had 
not seen the said Ramasawmy sign the said document, and that he 
has thereby committed an offence punishable under s, 193 of the 
Indian Penal Code, and within, &c. 

Note , — The averment that he intentionally gave false evidence*’ is 
a very material point. (2 Suth. Cr. let. ii.) It is not necessary to 
state that the point on which he perjured himself was material to the 
issue of the case. (/AzV/., and R, v. Aidrus Sahib, i Mad. H.C. 38; S. 
C. Weir, 38 [6 1 ,]) The charge ought to state what the judicial proceed- 
ing was in which the false evidence was given and even the particular 
stage of that proceeding. (R. v. Nagardi, i B.L R.A. Cr., S.C., 10 
Suth. Cr. 3,) But It is not necessary to describe the subject-matter 
of the proceeding with any minuteness. A .statement that the offence 
was committed at the trial of a certain misdemeanour at the quarter 
sessions at Salop was held sufficient in England. (R. v. Dunning, 
L,R. I, C.C. 290.) But the date at which, and the Court or officer 
before whom, the false statement was made should be set out accord- 
ing to the facts, so that the prisoner may be able afterwards to plead 
his conviction or acquittal. (R. v. Maharaj Misser, 7 B.L.R. Appx, 
66, C.C. 16 Suth. Cr. 47.) 

{No. 17). Indictment for False Statement in an Income Tax Retut n» 

That he, on the day of being bound by law to make 

a declaration as to the amount of his profits for the year i860, which 
declaration the Special Commissioner of Income Tax was authorised 
to receive as evidence of the amount of such profits, made a return to 
A B, then being Special Commissioner of Income Tax for the Town 
of Madras, and in such return knowingly and falsely stated that his 
profits for the year i860 had been only Rupees 1,000, whereas his 
profits for the said year had been Rupees 10,000, the said false state- 
ment being upon a point material to the object for which the said 
declaration was made, and that he has thereby committed an offence 
punishable under ss. 199 be 193 of the Indian Penal Code, and 
within, &c. 

Note. — The practice in the High Court is to set out the substance 
and as nearly as possible the words of the statement upon which 
perjury is assigned. Where the charge did not distinctly set forth 
the statement which was alleged, but it appeared that the prisoners 
prcfectly understood on their trial what was the alleged false state* 
ment and had not been prejudiced in their defence by the defective 
form of the charge, the Court refused to interfere. (4 RJ. & P, 
359* and see Cr.P.C., s. 443, ante p. 437.) But the High Court of 
Bengal has directed that in all committals for giving false evidence 
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under ss. rgj to 195, the particular statements oh which perjury is 
assigned should be invariably inserted in the charge, (i Wym. 
Circ. 15, 16, arc. R. v, Jamurha, 7 N.W.P. 137.) And that part of 
the statement which is alleged to be false must be specifically pointed 
out. (R. V. Sounder Mohooree, pSuth. Cr. 25; S.C. 5 Wym. Cr. 33; 

R. V* Maharaj Misser, 7 B.L.R. Appx. 66; S.C. 16 Suth, Cr. 47.) 
The statement proved must, also, be substantially the same as that 
set out, unless the record is amended to meet the variance. (Arch. 
713.) It must also be expressly alleged that the statement was known 
and believed to be false, or that it was not believed to be true. (See 
form in Cr. P.C., Sched. V.) 

Where several persons give false evidence, although they give it 
in the same proceeding and in the very same words, the offence of 
each is a distinct offence and of course they cannot be charged 
jointly in the same Court. (R. v. Maharaj Misser, 7 B.L.R. Appx. 66 ; 

S. C. 16 Suth. Cr. 47.) Where the statement of each is part of the same 
transaction, so that each offence will be proved and rebutted by the 
same evidence, it is a common and convenient course to indict all 
the prisoners in the same indictment, charging each, of course, in a 
separate count. The Madras High Court lias laid it down, however, 
that this course is open to abuse, as it is doubtful whether prisoners 
so tried together will understand that they are entitled to call one 
another as witnesses in their defence. The Judges, therefore, directed 
that the strictly legal course should, for the future, be followed. Each 
act of giving false evidence being a separate offence, a separate 
charge must necessarily be framed against each prisoner, and, in 
future, a separate trial must be held of each charge. (3 Mad. H.C. 
Appx. xxxii; R. 7^. Bhavani Shankar, 5 Bom. H.C.C.C. 55; R. 'v. 
Ruttee Ram, 2 N.W.P. 21.) 

(No. 18.) Indictment for fabricating False Evidence^ and for using 

the same knowingly. 

That he fabricated false evidence by making in an account book a 
false entry, purporting to be an entry of a payment of Rs. 1,000 by 
one A B to one Veerasawmy, intending that such false entry should 
appear in evidence in a judicial proceeding, and that such false entry, 
so appearing in evidence, should cause any person, who in such pro- 
ceeding might have to form an opinion upon the evidence, to enter- 
tain an erroneous opinion touching the fact of such payment, the same 
being a point material to the result of such proceeding, and that he 
has thereby committed an offence punishable under s. 193 of the 
Indian Penal Code, and within, &c. 

That he, the said AB in O.S. i of 1861, being a judicial proceed- 
ing before the Civil Judge of corruptly used the entry in 

the last count mentioned as genuine evidence, knowing the same to be 
fabricated, and that he has thereby committed an offence punishable 
under s. 196 & s. 193 of the Indian Penal Code, and within, &c. 

(No. 19.) Indictment for causing Disappearance of Evidence. 

That he, having reason to believe that an offence, that is to say 
murder, had been committed, did throw a certain dead body into a 
well, and thereby cause evidence of the commission of that offence 
to disappear, with the intention of screening the offender from legal 
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punishment, and that he has thereby committed an offence punish- 
able under s. 201 of the Indian Penal Code, and within, &:c. 

Note , — Where a prisoner is charged under this section, or under 
ss. 202, or 203, it is not necessary to show that any offence had been 
actually committed, provided he committed the act under the mis- 
taken belief that an offence had been committed. (2 Suth. Cr. let. 1.) 

[No. 20.) Indictment for false Personation in a Suit, 

That he, on the day of falsely personated one 

A B in a judicial proceeding before C D, Esq., the Registrar of the 
High Court of Madras, and in such assumed character became secu- 
rity for one X, a receiver appointed by the said Court, the same being 
an act done in a civil suit then pending in the said High Court, and 
that he has thereby committed an offence punishable under s. 205 of 
the Indian Penal Code, and within, &:c. 

{No. 21.) Indictment for fraudulent Transfer of Property, 

That one A B was a creditor of the said {defendant) and had sued 
him in the Moonsiff’s Court of in O.S. i of 1861, and 

had obtained judgment against him for the sum of Rupees 1,000, 
and the said {defendant) intending to prevent a certain piece of land 
situated in the village of from being taken in execution of the said 
decree, fraudulently transferred the same to one C D, and that he 
has thereby committed an offence punishable under s. 206 of the 
Indian F^cnal Code, and within, &c. 

{No, 22.) Indictment for a false Claim, 

That he, on or about the day of commenced 

a suit in the District Moonsiff’s Court of against one A B, 

and in the said suit falsely claimed to be the owner of certain jewels 
then in the possession of the said A B, with intent to injure the said 
A B, whereas he well knew that he was not the owner of the jewels 
so claimed, and that he has therein committed an offence punishable 
under s. 209 of the Indian Penal Code, and within, &c. 

{No. 23.) Indictment for a false Charge of an Offence. 

That he, on or about the day of with intent 

to cause injury to one A B, appeared before the Magistrate of 
and there falsely charged the said A B with having stolen Rs. 50, he 
the said {defendant) at the time w'ell knowing that A B had not 
stolen the said money, and that there was no just or lawful ground 
for such charge, and that he has thereby committed an offence 
punishable under s, 21 1 of the Indian Penal Code, and within, &c. 

See 2 Suth. Cr. let. 2, where this form is laid down. The nature of 
the false charge should be stated in the finding and entered in the 
Calendar. (R. v. Arjoon, i Bom. H.C. 88.) 

(No, 24,) Indictment for Harbouring an Offender, 

That on or about the day of the crime of dacoity 

was committed in the village of and that he the said (defendant) 
harboured one A B, whom he, at the time he harboured him, knew 
(or had reason to believe) to be one of the offenders, with the inten* 
tion of screening him from legal punishment, and that he has there- 
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by committed an offence punishable under s. 212 of the Indian Penal 
Code, and within. See, 

(No. 25.) Indictment for omission to apprehend, or for permitting 

an Escape. 

That he, being a public servant, that is to say, an Inspector of 
Police (Keeper of the Jail of) and being as such public servant legally 
bound to apprehend {keep in confinement) one A B who then was 
charged with the offence of robbery, intentionally omitted to appre- 
hendthe said A B (suffered the said A B who was then in confinement 
in the said jail to escape from such confinement), and that he has 
thereby committed an offence punishable under s. 221 of the Indian 
Penal Code, and within, &c. 

Note , — The nature of the office held by the prisoner should be stated, 
so that it may appear whether the legal obligation to apprehend, or 
to keep in confinement, attached to it. (i Wyrn. Circ. 19.) The 
names of the persons suffered to escape should be stated {Ibid .) ; but 
this is not an essential to the charge, but merely a matter of parti- 
cularity for the information of the accused. The nature of the charge 
against the person who escaped should also be stated in charges under 
this section and under ss. 222 & 225, since the punishment of the 

E ublic servant depends upon the extent to which justice was likely to 
e defeated by his breach of duty. 

(No. 26.) Indictment for Counterfeiting Coin. 

That he, on or about the day of counterfeited a piece 

of the Queen’s Coin known as a Company’s Rupee, and that he has 
thereby committed an offence punishable under s. 232 of the Indian 
Penal Code, and within, &c. 

(No. 27.) Indictment for passing off and possessing Counterfeit Coin, 

First; That he, on or about the day of having 

a counterfeit Coin, which was a counterfeit of a piece of the Queen’s 
Coin known as a Company’s Rupee, and which, at the time when he 
became possessed of it, he knew to be a counterfeit of the Queen’s 
Coin, fraudulently delivered the same to one A B, and that he has 
thereby committed an offence punishable under s. 240 of the Indian 
Penal Code, and within, &c. 

(No. 28,) Secondly ; That he, on or about the day of 

delivered to one A B as genuine a counterfeit Coin, that is to say, a 
counterfeit Rupee, knowing the same to be counterfeit, and that he 
has thereby committed an offence punishable under s. 241 of the 
Indian Penal Code, and within, &c. 

In charges under s. 241, the name of the person to whom it was 
delivered should be stated, as required by the model from Sched. V, 
Cr. P.C. It is also essential that the element of fraud should be 
recognized, either by the use of the word “fraudulently” in the 
charge, or of the terms “ as genuine” in the manner indicated in the 
sample form, (i Wym. Circ. 20.) 

(No. 29.) Thirdly ; That he, on or about the day of was 
fraudulently in possession of counterfeit Coin, that is to say, three 
counterfeit Anna pieces, he, at the time when he became possessed 
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thereof, having well known that they were counterfeit, and that he has 
thereby committed an offence punishable under s. 242 of the Indian 
Penal Code, and within, &c. 

{No. 30.) Indictment for Murder. 

That he, the said A B, on or about the day of at 
did commit culpable homicide amounting to murder, (i Suth. Cr. let 
12) by causing the death of one Z by doing an act with the intention 
of causing the death of a human being, 

(or) by doing an act with the intention of causing such bodily injury 
to the said Z, as he, the said A B, knew to be likely to cause the 
death of the said Z, 

(or) by doing an act with the intention of causing bodily injury to 
some person, and that the bodily injury intended to be inflicted was 
sufficient in the ordinary course of nature to cause death, 

(or) by doing an act, knowing it to be so immediately dangerous 
that it must in all probability cause the death of a human being, or 
such bodily injury as was likely to cause the death of a human being, 
and committing such act without any excuse for incurring the risk 
of causing death or such injury as aforesaid, and that he has thereby 
committed an offence punishable under s. 302 of the Indian Penal 
Code, and within the cognizance of the {Style of the Court). 

Note. — The above form is sufficient without setting forth the 
manner in which, or the means by which, the death was caused. (Cr. 
P.C., s. 223, Ulus, (tf).) Only one of the clauses commencing with 
(or) should be used in the same count, but if there is any doubt as to 
the character of the act, it is well to use different counts, stating the 
nature of the act differently in each. The same comencement and 
conclusion will be required in each count. 

It is not necessary to negative the special exceptions contained in 
s. 300. 

That he {or they) the said A B on or about the day of 

at committed murder by causing the death of C D, and 

that he {or they) has {or have) thereby committed an offenc punish- 
able under s. 302 of the Indian Penal Code, and within, &c. (i Wym, 
Circ. 26; Government v. Ramasawmy, ib. Cr. 33, and see ante p. 438.) 

(No.'ll.) Indictment for Culpable Homicide. 

That he, on or about the day of at committed 

culpable homicide not amounting to murder by causing the death of 

by doing an act with the intention of causing death, 
(or) with the intention of causing such bodily injury as was likely to 
cause death, (or) with the knowledge that he was likely by such acts 
to cause death, and that he has thereby committed an offence punish- 
able under s. 304 of the Indian Penal Code, and within, &c. 

Note. — The indictment should ** state whether the act constituting 
the offence of culpable homicide, not amounting to murder, was done 
with the intention of causing death, or only with the knowledge that 
it was likely to cause death, as distinct penalties are provided by law 
for the same acts as above distinguished.’* (2 Suth. Cr. let. 8.) The 
words “ not amounting to mutder/' should, also, be used. ( i ibid,, 1 2.) 
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According to English law and under s. 2380! the Cr. P.C., separate 
counts for murder and culpable homicide are unnecessary, as upon 
an indictment for the graver offence, the jury may convict of the minor. 

(No. 32.) Indictment for causing Miscarriage, 

That he, on or about the day of voluntarily and 

without the consent of A B, then being a woman with child, caused 
the said A B to miscarry, such miscarriage not being caused in good 
faith for the purpose of saving the life of the said woman, and that 
he has thereby committed an offence punishable under s. 313 of the 
Indian Penal Code, and within, See, 

(No, 33.) Indictment for causing Grievous Hurt hy dangerous 

Weapon, 

That he, on or about the day of voluntarily caused 

grievous hurt to one A B by means of an instrument for shooting, 
that is to say a pistol, and that he has therel^ committed an offence 
punishable under s. 326 of the Indian Penal Code, and within, Sec, 

Note, — It is not necessa^ to aver that the case did not fall under 
the provisions of s. 334. (Cr. P.C., s. 221.) 

(No, 34.) Indictment for causing Grievous Hurt hy Negligence, 

That he, on or about the day of caused grievous hurt 

to one A B by doing an act, that is to say, by driving a carriage so 
rashly (or negligently) as to endanger the personal safety of others, 
and that he has thereby committed an offence punishable under s, 338 
of the Indian Penal Code, and within. See. 

(Aa. 35.) Indictment for Wrongful Confinement for the purpose of 

Compelling Restoration of Property, 

That he, on or about the day of wrongfully confined 

one A B, for the purpose of constraining the said A B to cause the 
restoration of certain jewels, before then stolen from him the said 
(defendant)^ and that he has thereby committed an offence punishable 
under s. 348 of the Indian Penal Code, and within, &c. 

Note, — The name of the person wrongfully confined should be 
given, (i Wym. Circ. 20,) 

(No, 36.) Indictment for an Assault, 

That he, on or about the day of assaulted one A B, 

the said assault not being committed on grave and sudden provoca- 
tion given by A B, and that he has thereby committed an offence 
punishable under s. 352 of the Indian Penal Code, and within, &c. 

(No, 37.) Indictment for Kidnapping from Lawful Guardianship, 

That he, on or about the day of kidnapped one A B, 

being a female under the age of ib (or being a person of unsound 
wt«5) from lawful guardianship by taking her out of the keeping of 
her father C D without his consent, and that he has thereby com- 
mitted an offence punishable under s. 363 of the Indian Penal Code, 
and within, &c. 
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(No» 38.) Indictment for Abduction of a Woman, 

That he, on or about the day of abducted a certain 

woman named A B by inducing her by deceitful means to go from 
her home, knowing it to be likely that she would be seduced to illicit 
intercourse, and that he has thereby committed an offence punishable 
under s. 366 of the Indian Penal Code, and within, &c. 

JVote . — The particular portions of the section which fit the parti- 
cular case must be selected in framing the charge. (2 Suth. Cr. let. 7.) 

(No, 39.) Indictment for Rape, 

That he, on or about the day of committed rape upon 

the person of one A B, and that he has thereby committed an offence 
punishable under s. 376 of the Indian Penal Code, and within, &c. 

(No. 40.) Indictment for Theft by a Servant. 

That he, on or about the day of being the servant of 

one A B, did commit theft in respect of certain property then in the 
possession of his said master (2 Suth. Cr. let. 8), by dishonestly taking 
six spoons out of the possession of the said A B without his consent, 
and that he .has thereby committed an offence punishable under 
s. 381 of the Indian Penal Code, and within, dec. 

Where a completed theft is charged the goods ought to be stated. 
Otherwise where only an attempt to steal is alleged. (R. p, Galla- 
gher, 34 L.J.M.C. 24; S.C.L. & C. 489.) 

The definition of theft under the Penal Code does not render it 
necessary to state who was the owner of the property. Where, how- 
ever, the person in possession from whom they were stolen was the 
owner it is usual to state that they were his property, and this allega- 
tion will be supported if it appear that he had only some special pro- 
perty in them as a bailee, a pawnee, a carrier, agent, or the like. 
Where the person who has such special property has an absolute right 
to detain them from the ultimate owner for a definite time, the owner- 
ship must be laid in him and not in the ultimate owner. Otherwise 
it may be laid at pleasure in either. (2 Russell, 240, 245.) A variance 
between the statement as to the ownership and the evidence would in 
general be amended under Cr. P.C. 226. But such an amendment 
would be refused where it would tend to prejudice the prisoner in his 
defence upon the merits. Where the accused was charged with re- 
ceiving goods from the prosecutor^s wife, the prosecutor being alleged 
to be the owner, an amendment laying the property jointly in the 
prosecutor and his mother was refused. The prisoner*s counsel stated 
that he had been instructed to put forward the defence that the prisoner 
had received the property innocently from the wife, and that as she 
could not be convictea of stealing from her husband, he could not be 
convicted of receiving the property as stolen property from her. (R, v, 
Govindas, 6 Bom. H.C.C.C. 76.) 

If the facts proved under this indictment amount to criminal mis- 
appropriation or breach of trust, there may still be a conviction. See 
ante p. 437. 

As to cases where the evidence establishes several acts of theft. 
Sec Cr. P.C., s. 234 ante p. 439. 
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(No. 41.) Indictment for Theft in a Dwelling House. 

That he on or about the day of 

committed theft in a building used by one C D as a human dwelling 
{or for the custody of property) by dishonestly taking one brass vessel, 
the property of the said C D, out of the said building without his con- 
sent, and that he has thereby committed an offence punishable under 
s. 380 of the Indian Penal Code, and within, &c. 

(No. 42.) Indictment for Extortion by putting in fear of Death. 

That he, on or about the day of did extort a pro- 

missory note for Rupees 100 from A B, having, in order to the com- 
mitting of such extortion, put the said A B in fear of death, and that 
he has thereby committed an offence punishable under s. 386 of the 
Indian Penal Code, and within, &c. 

(No. 43.) Indictment for Highway Robbery by Night. 

That he, on or about the day of on the 

highway leading from A to B, and between sunset and sunrise, 
robbed one C D of a watch and seals, and that he has thereby com- 
mitted an offence punishable under s. 392 of the Indian Penal Code, 
and within, &c. 

Note . — The averment that the offence was committed on the high- 
way is material, (i Suth. Cr. let. ii.) 

Distinct robberies committed in different houses during the same 
night by the same prisoners should be set out in separate charges, 
and each should be tried separately. Where all the charges were 
united in the same indictment and tried simultaneously, the conviction 
was quashed and a new trial ordered. (R. Itwaree, 6 Suth. Cr, 83 ; 
S.C, 2 Wym. Cr. 67.) 

(No. 44.) Indictment for Dacoity with Murder, 

That on or about the day of hg, with others to 

the number cf five or more, committed robbery, and thereby dacoity, 
at the village of and that in committing such dacoity one of 

the said persons murdered one A B, and that he the said (defendant) 
has thereby committed an offence punishable under s. 396 of the 
Indian Penal Code, and within, &c. 

Note . — ^The words in italics are said by the Bengal High Court to 
be redundant as being included in the term dacoity. (2 ^th. Cr. let. 
1.) But the Madras High Court has ruled that they should be 
inserted, as being necessary to inform the prisoner of the charge 
against him. {Madras Rulings, 1864, on s. 395-) oot con- 

tained in the form given in Sched. V of the Cr. P.C. and see Cr. 
P4C., s. 221, anfe p. 436. 

Where the charge is preferred under s. 397, or s. 398, the charge 
must mention s. 395 as well, since the former sections merely in^pose 
a minimum punishment, while the extent of the penalty is to be found 
ins. 395. (5 R.J. & P. 137.) 

(No^ 45.) Indictment for Criminal Misappropriation^ 

That he, on or about the day of dishonestly 
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misappropriated certain jewels, knowing* that such property was in 
the pK>ssession of one Ramasawmy, now deceased, at the time of his 
death, and that the same had not since been in the possession of any 
person legally entitled to such possession, and that he has thereby 
committed an offence punishable under s. 404 of the Indian Penal 
Code, and within, )kc. 

Note . — If the offence really committed should amount to a theft, 
the conviction will still be valid. Ante p. 436. 

{IVo» 46.) Indictment for Criminal Breach of Trust, 

That he, being the clerk of John Brown, and being in such capacity 
entrusted with a promissory note the propetly of the said John Brown, 
committed criminal breach of trust by dishonestly converting the said 
note to his o\%ni use, and that he has thereby committed an olfcncc 
punishable under s. 408 of the Indian Penal Code, and within, &c. 

Where the defendant is a servant of a partnership, or of a Joint 
Stock Company not incorporated, (R. v, Frankland, 32 LJ.lVl.C. 
69; S.C. I. L. & C. 276,) the correct mode of framing the indictment 
is to state that he is the servant of one of the partners or shareholders 
by name, and of others, not naming them. 

If the alleged breach of trust should turn out to be a theft, the 
defendant may still be convicted under this indictment. See au/e 

P-437- 

(No. 47,) Induitnent for Receiving Stolen Property. 

That he, on or about the day of dishonestly 

received a gold bracelet, then being stolen property, knowing (or 
having reason to believe) the same to be stolen propeity, and that he 
has thereby committed an offence punishable under s. 411 of the 
Indian Penal Code, and within, &c. 

The Bombay High Court have laid it down that a charge und' r 
this section should allege that the article found in the piisonePs 
possession was property stolen from A B (naming him) the owner 
thereof. (K. v. oiddoo, i Bom. K C. 96.) But this specification might 
often be impossible, and I cannot see that it is ever necessary. 

(No. 48.) Indictment for Cheating. 

That he, on or about the day of cheated one 

Veerasawmy, by falsely pretending that a certain ornament was 
made of gold, and thereby deceived the said Vceiasawmy, and 
fraudulently induced him to pay the sum of Rupees lou, the property 
of the said Veerasawmy^ as the price of the said ornament, whereas 
the said ornament was not of gold, in consequence of which tlie said 
Veerasawmy suffered damage in his property ; and that he has 
thereby committed an offence punishable under s. 420 of the Indian 
Penal Code, and within, &c. 

Note . — Under English law an indictment for cheating was bad 
unless it set out the false pretences, and it was not sufficient merely 
to allege that the money was obtained from the defendant by false 
pretences. (Arch. 401.) Probably in Mofussil practice such parti- 
cularity would not be held necessar}^ but it seems to me most advis- 
able that the indictment should be as specific as possible for the 
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protection of the prisoners. A mere allegation in the words of the 
Code, that A cheated B would be too vague to give any information 
of value to the prisoner or the Judge. 

According at the practice of the High Court it is also necessary to 
negative the pretences by special averment (Arch. 407), but out of 
those limits such precision would probably not be required. 

The indictment should stale whose the property is, so as to nega- 
tive the possibility of its being the property of the prisoner. But the 
omission of such a statement would be immaterial, unless the prisoner 
was in fact misled by it. (Cr. P.C., s. 225.) In R. v. Willans the High 
Court of Madras seemed to lay down, though with considerable 
reluctance, on the authority of English cases, that if the property was, 
in fact, not that of the prosecutor, as, for instance, if A by cheating B, 
induced him to deliver up the property of C, the offence under s. 415 
would not be committed. Even supposing this view of the law to be 
correct, I have no doubt that any legal possession, which entitled the 
party cheated to retain the article as against the party cheating him, 
would be held to be sufficient proof of property to support an indict- 
ment. (See ante p. 464.) 

An indictment for cheating the prosecutor of his property is proved 
by evidence that the article was, in fact, delivered by the prosecutor’s 
wife, upon a permission granted by the prosecutor under the influence 
of the false statement. (R. v, Moseley, 31 L.J.M.C. 24; S.C.L. 
& C. 92.) 

{No. 49.) Indictment for Mischief to Cattle. 

That he, on or about the day of committed mischief by 
maiming a horse (or a dog of the value of fifty rupees), the property 
of A B, and that he has thereby committed an offence punishable 
under s. 429 of the Indian Penal Code, and within, &c. 

Note. — Under this section value may be the essence of the offence, 
and would have to be alleged and proved. 

{No. 50.) Indictment for Lurking House-trespass by Night. 

That he, on or about the day of at 

committed lurking house-trespass by night in the house of and 

that he has thereby committed an offence punishable under s. 456 of 
the Indian Penal Code, and within, &:c. 

(No. 51.) Indictment for House-breaking by night with intent 

to commit Theft. 

That he, on or about the day of broke into the 

house of one A B, after sunset and before sunrise, in order to com- 
mit theft, (or in order to the committing of an offence punishable with 
imprisonment^ that is to say the offence of adultery f) and that he has 
thereby committed an offence punishable under s. 457 of the Indian 
Penal Code, and within, &c. 

Note. — If theft has been committed, add a count under s, 380, 
Form 41, ante p. 466. 
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(No» 52.) Indictment for breaking open a closed Receptacle 

entrusted to him. 

That he, being entrusted with a closed receptacle, that is to say a 
box containing property, or which he believed to contain property^) 
did, on or about the day of dishonestly 

break open the same, not having authority so to do, and that he has 
thereby committed an offence punishable under s. 462 of the Indian 
Penal Code, and within, 

(No, 53.) Indictment for forging a Bill of Exchange and 
fraudulently using the same. 

First ; That he, on or about the day of committed 

forgery, by making a certain false Bill of FCxchange, purporting to 
be a valuable security, with intent to defraud, and that he has there- 
by committed an offence punishable under s. 467 of the Indian Penal 
Code, and within, &c. 

Second ; That he, on or about the day of fraudulently 

used the said forged Bill of Exchange as genuine knowing it to be 
forged, and that he has thereby committed an offence punishable under 
ss. 471 & 467 of the Indian Penal Code, and within, 

Where the forgery consists in altering a true instrument, the 
offence may still be described as a forgery of the whole. (Ante p. 379.) 

It is not necessary to mention the person upon whom the forgery 
has been passed off, or attempted to be so, (Arch. 466.) 

Where a conviction is sought under s, 467 the document must be 
described so as to bring it within the terms of the section, and such 
description is material and must be made out So, if the prisoner 
is indicted for uttering a forged document, he cannot receive the 
enhanced punishment for uttering a document described in s. 407, 
unless the indictment has so charged his offence. (R, v, Gangaram, 
6 Bom. H.C.C.C. 43.) 

(No, 54.) Indictment for Bigamy, 

That he, the said John Brown, on the day of had 

a wife living named Sarah Brown, (who had been continually absent 
from the said John Brown for the space of seven years and had not been 
heard of by him as being alive within that time,) and that he, on the 
said day, married one Elizabeth Smith, the said last named marriage 
being void by reason of its taking place during the life of the said 
Sarah Brown, (and that he, the said John Brown, did not before the 
said last named marriage inform the said Elieabeth Smith of the real 
state of facts connected with his said first marriage^ so far as the same 
were within his own knowledge,) and that he has thereby committed 
an offence punishable under s, 494 of the Indian Penal Code, and 
within, &c. 

(No, 55.) Indictment for Adultery, 

That he, on or about day of committed adultery 

by having sexual intercourse with one who then was and 

whom he Knew {or had reason to believe) to be the wife of another 
man, that is to say of one without the consent or 
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connivance of the said (name of husband t) such sexual intercourse not 
amounting to the offence of rape, and that he has thereby committed 
an offence punishable under s. 497 of the Indian Penal Code, and 
within, &c. 

(No. 56.) Indictment for enticing away a Married Woman, 

That he, on or about the day of enticed away from 

her husband (or from one who then had the care of her on behalf of 
her husband) a certain woman named who then was and 

whom he the said then knew (or had reason to beliei>e) 

to be tlie wife of one with intent tliat she might have 

illicit intercourse with him the said or with a certain 

other person named ) and that he has thereby 

committed an offence punishable under s, 498 of the Indian Penal 
Code, and within, &c. 

Note . — In cases of bigamy the offence is completed at the time of 
the second marriage, and must be tried by the Court within whose 
jurisdiction such second marriage took place. In cases of adultery 
any Court may try the offence, within vvliosc limits any act of crimi- 
nal connection took place. In cases of enticing or taking away a 
married woman there is an offence triable in every district into which 
the woman was enticed. But where she is taken out of one district 
and lives with the man in another, if the trial is to be in the latter 
district it would be well to add a count under s. 49S for detaining her 
in that district. Of course, a man cannot be tried twice in the same 
or in different districts for dilferent acts of t'ne same continuous adul- 
tery, enticing, or detaining. (Sec ante p. 406.) 

(No. 57,) Indictment for Defamation. 

That he, on or about the day of defamed A B, by 

writing and publishing concerning him the following words (here 
insert th^ defamatory matter) and that he has theieby committed an 
offence punishable under s. 500 of the Indian Penal Code, and 
within, ikc. 

Note . — See as to negativing the exceptions in s. 499, Cr. P.C., s. 221 
ante p. 438. 

(No, 58.) Indictment for Criminal Intimidation. 

That he, on or about the day of criminally intimidated 

A B, (by threatening to cause grievous hurt to one B C, with intent to 
cav>se the said A B to do an act which he was not legally hound to do^ 
that is^ to give money to the accused) and that he has thereby com- 
mitted an offence punishable under s. 506 of the Indian Penal Code, 
and within, &c. 

Note . — The woi'ds in italics are probably not necessary, at least in 
the Mofussil, but if any part of the description of the offence is set 
out the whole is necessary. 

(No. 59.) Indictment for attempting to commit House-breaking, 

That he, on or about the day of did attempt to 

commit house-breaking in the house of one and in such 

attempt did an act towards the commission of the offence, and that he 
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has thereby committed an offence punishable under s. 511 and s. 443 
of the Indian Penal Code, and within, &c. 

Note, — No separate count for an attempt is necessary where the 
completed offence is charged. (Cr. P.C., s. 23S, ante p. 433.) The 
indictment must specify not only s. 511 but the section of the Code 
under which the offence, if completed, would have been punishable, 
as a reference to both sections is necessary to determine the penalty. 
(2 Suth. Cr. let. 2.) 

Charges of attempts must, of course, contain a correct legal 
description of the offence attempted, but need not state it in as much 
detail as a charge of actually committing the offence, h'or instance, 
a count for an attempted llieft need not specify the goods which the 
thief attempted to steal, since that cannot always be known. (R. v. 
Johnson, 34 LJ.M.C. 24; S C.L. C. 480.) But an indictment for 
an attempt to cheat was held insufficient which simply slated that the 
prisoner “ did unlawfully attempt and endeavour fiauduicntly, falsely 
and unlawfully to obtain irom the A. Insurance C o. ^22 lo^., with 
intent tliereby then and there to cheat and defraud the said Corn- 
pan}'.” (R. 'z*. March, 1 Den. C.C. 505.) Here, not only the indict- 

ment gave the prisoner no information as to the natuie of the offence 
which was charged against him, but it staled nothing which, if 
admitted, amounted to an offence. 

i^No, 60.) Indictment for theft after a previous conviction,' 

That he, on or about the day of committed theft by 

dishonestly taking one gold bangle then in the possession of one A B, 
out of his possession without his consent, and that he has thereby 
committed an offence punishable under s. 379 of the Indian Penal 
Code, and within, &:c. And the said {defendant) stands further 
charged that he, before the committing of the said offence, that is to 
say, on the day of had been convicted in Calendar No. 

on the file of of an offence punishable under Ciiapler XVII 

of the Penal Code with imprisonment for a term of three yeais, that 
is to say, the offence of house-breaking by niglu, {describe the offence 
in the words used in the section under which the penalty is imposed) 
which conviction is still in full force and effect, and that he is there- 
by liable to enhanced punishment under s, 75 of the Indian Penal 
Code, and within, &c. 

Note. — The date of the previous conviction ought to be mentioned 
in the charge, since, in order to render s. 75 of the Penal Code appli- 
cable, it is necessary that the previous offence should have been 
committed since the 1st of January 1862, when that Code became 
law, (I R.J. 8c P. 562, and see ante p. 47.) But to carry out the 
above principle strictly, it would be rather necessary to state the 
lime at which the offence was committed, than the date of the con- 
viction. 

“If the accused has been previously convicted of any offence, and 
if it is intended to prove such previous conviction for the purpose of 
affecting the punishment which the Court is competent to award, the 
fact, date and place of the previous conviction shall be stated in the 
charge, H such statement is omitted the Court may add it at any 
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lime before sentence is passed/* (Cr. P.C., s. 221.) The English 
practice is the same, but to avoid undue prejudice to the prisoner, 
he is first tried on the substantive charge then under enquiry, and, if 
convicted, he is then charged with and tried on the fact of the previous 
conviction. (Rulings of Madras High Court of 18650ns. 75; 24 & 
25 Viet. c. 96, s. 1 16.) 

If the prisoner admits the fact of the previous conviction further 
trial is of course unnecessary. If he pleads not guilty to it also, then 
the previous conviction must be proved in the manner pointed out 
ante p. 453, and evidence must be given to identify the prisoner with 
the person named in the previous conviction. This is generally done 
by some one who was present at the first trial, or who has had the 
prisoner under his charge upon the former sentence. The finding 
that he was previously convicted must then be entered on the record, 
and the aggravated sentence can be passed. 
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ACT NO XVII OF 1862. 

Passed by the Legislative Council of India. 

{Received the assent of the Governor-General on the 
1st May, 1862, Repealed by Act X of 1872,) 


An Act to repeal certain Regulations and Acts 
relating to Criminal Lam and Procedure, 


Preamble. 


Whebeas by Act XLV of 18G0 a Ponal Code has 

been prescribed for British India, and 
the said Code came into operation on 
the 1st day of January, 1862 ; and whereas by Act 
XXV of 1861, a Code of Procedure is provided for 
the Courts of Criminal Judicature not established 
by Royal Charter, and the said Code likewise came 
into operation on the Ist day of January, 1862, in 
the Presidencies of Bengal, Madras, and Bombay, 
and was at the same time, or has since been or here- 
after may be extended to other parts of British 
India ; and whereas it is expedient to repeal, in the 
manner hereinafter provided, certain Regulations 
and Acts relating to Criminal Law and Procedure, 
it is enacted as follows : — 


1 . The several Regulations and Acts set forth 

in the Schedule hereunto annexed, so 
__ far as they provide for the punish- 
foTTbe ment of offences, shall be held to 
have been and are hereby repealed 
Exeepuon. from the 1st day of January, 1862, in 

the Presidencies of Bengal, Madras, 

fiO 
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Bombay, and in the other parts of British India in 
which such Regulations and Acts or any of them 
were in force on the said Ist day of January, 1862, 
except in so far as they repeal the whole or any 
part of any other Regulation or Act, and except as 
to any offence committed before the said 1st day of 
January, 1862. 

2- To the extent expressed in the Schedule 

annexed to this Act, the Regulations 
^Acta Acts Set foi’th therein, which are 
not ropeaiod by ^ot repealed by the last preceding 

piocea whnro eodo section. Shall, except m so rar as they 
ceduro camo into repeal the whole or any part ot any 

other Regulation or Act, and except 
as to any offence committed before 
the said 1st day of January, 1862, be held to have 
been and are hereby repealed from the said date in 
the Presidencies of Bengal, Madras, and Bombay, 
and in the other parts of British India in which such 
Regulations and Acts or any of them were in force 
on the said 1st day of January, 1862, and in which 
tlie said Code of Criminal Procedure came into 
operation on such date. 

3 . To the extent expressed in the Schedule 

annexed to the Act, the Regulations 
and Acts set forth therein, which are 
and Acu in places repealed by Section 1 of this Act, 

Criminal Proce- and wliich Were in force on the said 

Ist day of January, 1862, in any part 
1863 ^'* of British India in which the said 

Code of Criminal Procedure did not 
come into operation on the said .1 st day of January, 
1862, shall, except in so far as they repeal the whole 
or any part of any other Regulation or Act, and 
except as to any offence committed before the date on 
which the said Code shall haye been or shall hereafter 
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ActXVII, 1862. 7 
S6C8* / 

be extended to such part of British India, be held 
to have been or shall be repealed in such part of 
British India from the date on which the said Code 
shall have been or shall be so extended thereto. 


Procedure and 
powers in the 
investigation and 
trial of offences 
committed before 
let January, 1863. 


4- In the investigation and trial of offences 

committed before the said 1st day of 
January, 1802, the Criminal Courts of 
the several grades and the Officers of 
Police shall, after the passing of this 
Act, be guided by the provisions of the 
Code of Criminal Procedure, so far as tlie same can 
be applied, where the said Code shall be in operation 
at the time of such investigation or trial, and for 
the trial and punishment of such offences such 
Courts shall exercise the jurisdiction and powers 
vested in them under the said Code of Criminal 
Procedure, provided that no person convicted of 
any such offence shall be liable to any other punish- 
ment than that to which he would have been liable 
had he been convicted of such offence before the said 
1st day of January, 18G2, and that no such person 
who shall claim the same, shall be deprived of any 
right of appeal or reference to a Sudder Court 
which he would have enjoyed had the trial been 
held under any of the Regulations or Acts hereby 
repealed. 


5 . In any part of British India to which the 

Code of Criminal Procedure shall be 


rocedure in tbe 
)8tigation and 
trial, in places to 
which the Code of 
Criminal Proce- 
dure is extended 
after passing of 
this Act, of offen- 
ces c o m mitt ed 
before date of ex- 
tension. 


extended after the passing of this Act, 
the said Code shall, subject to the 
provisions of the last preceding sec- 
tion, be followed in the investiga- 
tion and trial of any offences com- 
mitted before the date of such exten- 
sion. 



of oertaia 
passed 


Code of Criminal 
Trocedure came 
into operation, by 


Laving been 
f*d. 
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6 - No sentence passed before the passing of this 

Act for any offence which shall have 
been committed before the Ist day of 
January, 1862, (or whenever the said 
Code of Criminal Procedure shall not 
have been extended to any place in 
British India on the said 1st day of 
January, 1862, then before the date 
on which the said Code shall have 
been extended to such place,) shall be liable to be 
quashed or set aside by reason only of the Procedure 
in the investigation or trial of any such offence 
having been wholly or in part the procedure provided 
by the said Code of Criminal Procedure. Provided 

that, if in any such case it shall appear 
that the accused party has been de- 
prived of any right of appeal or reference to a 
Sudder Court which he would have enjoyed had the 
trial been held under any of the Regulations or Acts 
hereby repealed, the Sudder Court or the highest 
Court of Criminal Jurisdiction may call for the 
proceedings in the case and pass such order thereon 
as it may deem just and proper. 


Proviso. 


7. Nothing in this Act shall affect any sentence 

or order passed, or any proceeding 
Saving of oertnin held, or any act done, previously to 

Ao'“re^“lng ^hc passing of this Act and in ac- 
of this Act. cordance with any Act or Regulation 

repealed by this Act. 
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SCHEDULE OF REGULATIONS AND ACTS REPEALED. 


Reference to Regulation or Act. Extent of Repeal. 


Act XIII of 1835 ... 
XV of 1835 ... 
XVlIIof 1835 

XX of 1835 ... 

VI of 1836 ... 

XXX of 1836 
XVIII of 1837 

XXI of 1837 ... 
XXIII of 1837 
XXVIl of 1837 
XXX of 1837 ... 
XXXIII of 1837 
XXXVIl of 1837 

III of 1838 ... 

IX of 1838 ... 

XXVI of 1838 
II of 1839 ... 

XVIII of 1839 

XIX of 1839 ... 
1 of 1840 

IV of 1840 ... 

V of 1840 

XI of 1840 ... 

XVII of 1841 ... 

XXI of 1841 ... 

XXX of 1841 ... 

XXXI of 1841 
VIII of 1842 ... 

XVIII of 1842 

IV of 1843 ... 


VIII of 1843 ... 


XV of 1843 ... 

XXIV of 1843 
III of 1844 ... 

XIV of 1844 ... 
II of 1845 ... 

X of 1845 
XVIII of 1845 
XXVII of 1845 
XXX of 1845 


^The whole. 


j 

Section IV. 
The whole Act. 
Section XII. 


► The whole. 


! Sections II and III. 

[ Section II, so much as was not 
repealed by Act X of 1861. 

The whole Act. 

Section I. 


The whole. 


r Sections XXVIl, XXIX, XXX, 
XXXI. XXXII. XXXIII, 
XXXIV, XXXVI. XXXVIl, 
XLI, XLII, XLIII, LI, LIV, 
l^LV, and LVI. 

In so far as it relates to the 
powers of Deputy Magistrates 
or Judicial Officers. 


The whole. 
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Beference to Begulation or Act. Extent of Repeal. 


Act VII of 1846 

X of 1847 
XX of 1847 
I of 1848 

III of 1848 
V of 1848 

XI of 1848 
XIX of 1848 

IV of 1849 

XIV of 1849 
VII of 1850 
XIII of 1850 
XVI of 1850 
XXXVIII of 1850 
IV of 1851 ... 

XVI of 1851 ... 
XXXII of 1852 

1 of 1853 


VII of 1854 ... 


X of 1854 


XII of 1854 

XV of 1866 

XVI of 1866 
XIX of 1855 

I of 1866 

II of 1856 
IV of 1856 

XVII of 1856 


j The whole. 
Section IV. 


KThe whole. 


! So much of the Act as relates 
to warrants issued otherwise 
than under the provisions of the 
said Act. 

f So much of Section I as recites 
that the order passed by any 
Assistant or Deputy Magistrate 
shall be subject to appeal, and 
Sections II and III. 

The whole. 

Section V. 

The whole. 


Ill of 1857 


VII of 1857 
XI of 1857 


'So much of Section XIII as pro- 
vides that offences under the 
said section shall be dealt with 
by the Police Officers according 
to the provisions of Section 
XXV, Regulation XX of 1817 
of th e Bengal Code, Section 
XXVII, Regulation XI of 1816 
of the Madras Code, and Section 
XLIII, Regulation XII of 1827 
of the Bombay Code. 

Section IV. 

SectioQB I ftnd II. 
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Eeference to Regulation or Act. Extent of Repeal. 


( Sections XXII to XLIII both 
inclusive, and so much of the 
Act XXIV of 1859 Schedule as repeals Clause I, 

Section XI of Regulation XI 
of 1818. 

Ill of 18C0 ... The whole Act. 

XVIT of 18C0 Section XL 

XXXV of I860 The whole Act. 

XXII of 1861 Sectioas I, H, HI, IV, and V. 


BENGAL. 


Reptilation IX of 1793 


XIII of 1793 
XXII of 1793 
VII of 1794 


XVI of 1795 


XVII of 1795 

XXI of 1795 
II of 1796 

IX of 1796 
XI of 1796 

II of 1797 
IV of 1797 

XIII of 1797 

XIV of 1797 

III of 1798 

II of 1799 

IV of 1799 
VIII of 1799 

X of 1799 

III of 1801 
VIll of 1801 
VI of 1802 


f Sections IV, V, VI, VIT, VIIT, 
IX, X, XI, XII, XIV, XV. 
XVI, XVII, XVIII, XXIII, 
XXVI, XXVIL XXIX. XLVII, 
XLVIII. XLIX, L. LI. LTIl, 
LIV, LVl. LVII. LVllI, LXI. 
LX IV, LXV, LXXIV, LXXV, 
LXXVlLand LXXVIII. 
Sections IX and XI. 

( Sections X. XVI, XXTI, XXXT. 
< XXXIL XXXIIl, XXXIV, and 
(XXXVllI. 

The whole Regulation, 
f Section IV, Clause 1, in so far 
as it extends the provisions of 
Regulation IX of 1793, which 
are repealed by this Ac'.., and 
Clauses 2, 4, and 5, and the 
following sections of the Regu- 
lation. 

Sections X, XX, XXIX. XXX, 
I XXXI, XXXll, and XXXV. 


The whole. 


Section III 


The whole. 
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Beferenoe to Regulation or Act. Extent of Repeal. 


Regulation VI of 1803 ... 


VII of 1803 ... 


VIII of 1803 ... 

XII of 1803 ... 
XX of 1803 ... 

XXXV of 1803 

L of 180.3 
LIII of 1803 ... 

III of 1804 ... 

IV of 1804 ... 


IX of I 804 


III of 1805 ... 

VIII of 1806 ... 
I of 1806 


XII of 1806 ... 


XV of 1806 ... 
II of 1807 
IX of 1807 ... 

XIV of 1807 ... 

VIII of 1808 ... 
I of 1810 
VI of 1810 ... 

XIV of 1810 ... 


I of 1811 


The whole Regulation with ex- 
ception of Sections III and 
^ XXXIV. 

’ From Section V to Section XLI, 
both inclusive. 

' The whole Regulation with ex- 
ception of Sections VI, XXIV, 
and XXVI. 

Sections XII and XIV. 

The whole Regulation, 
f Section III, Clauses 3, 4, and 6, 
and Section X. 

>The whole. 

Proviso in Section VII. 

So much of the Regulation as 
extends the whole or any part of 
Regulations VI, VII, VIII, XX, 
XXXV, and LIII of 1803 which 
are repealed by this Act, to the 
Districts mentioned in Sections 
III, and IV ; Sections V and VI, 
and the proviso in Section XI. 
The whole Regulation. 

Section XIV. 

Sections VI, VII, VIII, and IX. 
Section III, in so far as it ex- 
tends the parts of Regulation 
IX of 1804, and Regulation VIII 
of 1805, and the other Regula- 
tions therein referred to, which 
kare repealed by this Act. 

The whole. 

( Section XI, Clauses 7, 8, 9, 10, 
<11, and 12, Section XX and Sec- 
I tion XXI. 

I The whole. 

Sections III, IV, and V. 

The whole Regulation. 

*"The whole Regulation, except so 
much of Section X as declares 
landowners and others account- 
able for the early oommunica- 
tion to the Magistrate for in- 
formation respecting receivers 
Lof stolen goods. 
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Beference to Begulation or Act. 


Begulation VI of 1811 ... 

X of 1811 ... 

XIV of 1811... 


Ill of 1812 ... 


VII of 1813 ... 

IX of 1813 ... 

VIII of 1814... 

XI of 1814 ... 

XV of 1814 ... 
XIV of 1816 ... 
XVII of 1816 
XVII of 1817 


XX of 1817 


VI of 1818 ... 

VIII of 1818... 
Xll of 1818 ... 

III of 1819 ... 

VII of 1819 ... 

IV of 1820 ... 

VII of 1820 ... 

III of 1821 ... 

I of 1822 

IV of 1822 ... 

VII of 1822 ... 

II of 1823 ... 

IV of 1823 ... 

VI of 1824 ... 

X of 1824 ... 

I of 1825 

lY of 1825 ... 

XII of 1825 ... 

XVI of 1825 ... 
I of 1828 

VI of 1828 ... 

VIII of 1828... 

VI of 1829 

VII of 1829 . 
XII of 1829 . 

XVII of 1829 


Extent of Bepeal. 

The whole Regulation. 

Section III. 

The whole Regulation. 

Sections II and III. so much of 
Section IV as provides a punish- 
ment for the offence mentioned 
in the section, Section VI and 
Section XII. 

Section 111. 

The whole Regulation. 

{ So much of Section II as pro- 
vides a punishment for the of- 
fence mentioned in the section. 

I The whole. 

Sections IX and XV. 

Section VIII. Clauses 3 and 4. 
The whole Regulation. 

Clauses 3 and 4 of Section VI, 
Clauses 5, 6, and 7 of Section 
VIII, Sections IX, XII, XIII, 
XIV, XV, XVI, XVII, XVIIl, 
XIX, XX, XXII, XX11I,XX1V, 
and XXVI. 


• The whole. 


Sections IV and V. 

61 
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Eeference to Begulation or Act. Extent of Repeal. 


Regulation IV of 1830 ... 

VIII of 1830 

VI of 1831 ... 

VII of 1831 ... 

IX of 1831 ... 

II of 1832 ... 

III of 1832 ... 
VI of 1832 ... 

II of 1831 ... 


I The whole. 

Sections XII and XIII. 
r Sections V and VI, and so much 
4 of Section VII, as relates to 
(^Session Judges. 

Sections III and IV. 

Sections II and III. 

Clause 2 of Section II. 

Sections IV, V, and VI. 

i The whole Regulation, except 
Section VII. 


madras. 


III of 1802 ... 

IV of 1802 ... 

VII of 1802 ... 


VIII of 1802 


XI of 1802 .. 

XII of 1802 .. 
XV of 1803 .. 
I of 1810 

VI of 1811 .. 
VI of 1816 ... 

IX of 1816 ... 


X of 1816 ... 


XI of 1816 ... 


Ill of 1817 ... 

I of 1818 

III of 1819 ... 

V of 1819 ... 

IV of 1821 ... 

II of 1822 ... 

VI of 1822 ... 
I of 1824 

I of 1825 

III of 1826 

II of 1827 

III of 1827 
VI of 1827 ... 


Section VITI. 

Section XX. 

The wiiole Regulation, 

Sections VIIl, IX, X, XT, XIII, 
XIV, XV, XVI, XVII, XVlIl, 
XX, XXI, xxm. XXIV, and 
XXV. 

Section VIII. 

Sections Xll. XIII, and XIV. 
The whole. 

Section XLIX. 

fThe whole Regulation, except 
] Sections II, III, IV, V & XLII, 
Cand Nos. 1 and 2 of Appendix. 

1 The whole Regulation, except 
C Section XL, and Appendix. 

The whole Regulation, except 
Sections VIII, IX. X. XI, 
Clause (Act XXXVI of 1867), 
XIII, XIV, and XLVII. 

Section II. 

The whole. 

{ The whole Regulation, except 
Section VI. 


The whole. 

Section III. 
I The whole. 
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Reference to Regulation or Act. Extent of Repeal. 


Regulation VIII of 1827... 


X of 1827 

VIII of 1828. 

IX of 1828 . 

VI of 1829 . 
VIII of 1829. 
II of 1830 . 

II of 1831 

III of 1831 . 
VIII of 1831 . 

VIII of 1832. 

IX of 1832 . 

XIII of 1832 

II of 1833 . 

III of 1833 . 
1 of 1834 


So much of Section IV as pro- 
vides for native Judges being 
guided by Regulation X of 1816* 
Sections V, VII, VlII. X, XI, 
XII, XIII. and Clauses 3 and 4 
^^of Section XIV. 


The whole. 


Section V. 


The whole. 


Section II. 

The whole Regulation. 


11 of 1827 
IV of 1827 
XI of 1827 


XII of 1827 


BOMBAY. 

Section XXXVI. 

5 Olause 4, Section XXXIV, also 
\ Sec. LII, and Secs. LIV and L\ . 

The whole Regulation, 
prhe whole Regulation, with the 
following exceptions : Secti'^n I, 
in as far as it applies to the Zillah 
Magistrate; Clause I of Sec. Ill# 
in as far as it relates to the Police 
functions of tbo Zillah Magis- 
trate ; Clense 2 of Sec. Ill ; Cl. 6 
of the same Section in as far as 
it extends to the Zillah Magis- 
trate; Sec. IV, in as far as it 
extends to Assistant Collectors 
in charge ; Sec. VI; Clause 4 of 
Sec. X; Clause 1 of Sec. XIII# 
in as far as it regulates the en- 
dorsement and record or war- 
rants issued by Magistrate; Cls. 
1, 6, 7, and 8 of Sec. XIX ; Sec. 
XX ; Clause 1 of Sec. XXII, in 
as far as it relates to the superin- 
tendence of Village Police; Cl. 2 
of Sec. XVII ; Sec. XXX ; 01. 4 
of Sec. XXXI ; Secs. XXXVII 
aud XL ; and Chapter VL 
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Heferenoe to Eegulation or Act. Extent of EepeaJ. 


Regulation XIII of 1827 


XIV of 1827 ... 

XV of 1827 ... 
XXIII of 1827 
XXX of 1827 

XVI of 1828 

III of 1830 ... 


IV of 1830 ... 

XVI of 1830... 
XIX of 1830... 

V of 1831 ... 

VIII of 1831 

IX of 1831 ... 
Ill of 1833 ... 

VII of 1833 ... 

VIII of 1833 


fSections IV, V, VI, X, XI, XII, 
and XIII; Chapters III and IV ; 
Sections XXIX and XXX ; 
Clauses 1 and 2, Section XXXI, 
Clause 3 of Section XXXIII, and 
the whole of Chapter VI, except 
Clause 3 of Section XXXIX, in 
as far as it authorizes the occa- 
sional substitution of a letter for 
a summons, and except Clause 9 
of the same section. Clause 2 of 
Section XXXVI, and Clauses 1 
and 2 of Section XLIII. 

The whole Regulation, except 
Clause 2 of section III, and Sec- 
tions XX and XXIII. 

^ The whole. 

j The whole'' Regulation, except 
) Sections II, IV, VI, and VII. 

( The whole Regulation, except 
< Clause 1 of Section I, and Sec- 
( tion II. 

The whole. 

The whole Regulation, except 
) Section I. 

The whole. 
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Act VI, 1864. I 
Sees- 1 ft 2. ) 


ACT No. VI OP 1864. 

Passed bt the Goveenoe-Genebal of India 

IN Council, 

('Received the assent of the Governor-OeneraJ , 
on the ISth Fehriiartj, 1864.^ 


An Act to authorise the ■punishment of Whipping 

in certain cases. 

Wheeeas it is expedient that in certain cases 

offenders should be liable, under the 
rream e. provisions of the Indian Penal Code, 

to the punishment of whipping, it is enacted as 
follows : — 

1. In addition to the punishments described in 

Wbippmgadded Sectioii 53 of the Indian Penal Code, 
to the panishmout offenders are also liable to whipping 

described la Sec- j i • • r j 

tion 58 of the Under the provisions of the said 

Penal Code. 


2. Whoever commits any of the following 

offences may be punished with whip- 
ping in lieu of any punishment to 
which he may for such offence be 
liable under the .Indian Penal Code, 
that is to say : — 


Offences pnnUh- 
abie with w h i p- 
ping in I i e a of 
other punishment 
prescribed by 
renal Code. 


1. Theft, as defined in Section 378 of the said 
Code. 
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2. Theft in a building, tent, or vessel, as defined 
in Section 380 of the said Code. 

3. Theft by a clerk or servant, as defined in 
Section 381 of the said Code, 

4. Theft after preparation for causing death or 
hurt, as defined in Section 382 of the said Code. 

5. Extortion by threat, as defined in Section 388 
of the said Code. 

G. Putting a person in fear of accusation in 
order to commit extortion, as defined in Section 389 
of the said Code. 

7. Dishonestly receiving stolen property, as 
defined in Section 411 of the said Code. 

8. Dishonestly receiving property stolen in the 
commission of a Dacoity, as defined in Section 412 
of the said Code. 

9. Lurking house-trespass or house-breaking, 
as defined in Sections 443 and 446 of the said Code, 
in order to the committing of any offence punishable 
with whipping under this section. 

10. Lurking house-trespass by night, or house- 
breaking by night, as defined in Sections 444 and 
446 of the said Code, in order to the committing of 
any offence punishable with whipping under this 
section. 

Commentary. 

The effect of the Whipping Act is to make whi{>ping a punishment 
under the Penal Code. Therefore, if a prisoner is convicted on the 
same day of two offences, for one of which whipping may be inflicted 
cither in substitution of, or in addition to, other punishment, such 
whipping may be inflicted for such offence, and any other legal 
penalty for the other offence. (Maniruddin v. Gaur Chandra, 7 B.L.R. 
165 ; S.C. 15 Suth. Cr, 89, overruling the F.B. decision in Nassir v. 
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Chunder, g Suth. Cr. 41 ; S.C. 5 Wym. Cr. 45 ; 5 Mad. H.C Appx, 
xviii ; S.C. Weir, 417 ; R. v. Genubin Aku, 5 Bom. H.C.C.C. 83.) 


3 - Whoever, having been previously convicted 

of any one of the offences specified in 
the last preceding section, shall again 
be convicted of the same offence, may 
be punished with whipping in lieu of 
or in addition to any other punishment 
to which he may for such offence bo 
liable under the India Penal Code. 


con- 

_ - any 

ofEenco raentionod 
in last section, 
■whipping may bo 
added to o t a e r 
puuishment. 


Commentary. 

It is held both by the Benj^al and Bombay Higli Courts that s. 3 of 
this Act only applies to the cases of persons who, liaving undergone 
the punishment for a previous offence, and being undeterred or unre- 
formed by it, commit a second offence. (K. v, Udai, 4 B.L.R.A.Cr, 5 ; 
S.C. 12 Suth. Cr. 68 ; R. v. Surya, 3 Bom.II.C.C.C. 38 ; R. v. Kusa, 
7 ibid 70.) The Madras High Court take an opposite view, and have 
twice laid it down that the previous conviction required by s. 3 of the 
Whipping Act might be on the same day, and that the section did 
not mean ‘‘previously convicted and punished.” (5 Mad. H.C. 
Appx. xviii ; S.C. Weir, 417.) I confess that the Ruling of the Bengal 
and Bombay Courts recommends itself more to my judgment. Of 
course the same construction would be applicable to the following 
section. 


The previous offence must also be the same offence as that of which 
the prisoner is convicted the second lime. 'Therefore, a previous 
conviction for simple theft does not render whipping permissible on a 
subsequent conviction for theft in a dwelling-house. (5 Mad. H.C. 
Appx. I ; S.C. Weir, 416 [640] ; R. t;. Changia, 7 Bom. H.C.C.C. 68) 
Quaere the special instance. In each case the same offence of theft 
had been committed, though on the second occasion in a place which 
rendered that offence more highly punishable. And the Madras High 
Court have ruled, that a sentence of whipping is not illegal because a 
conviction of some additional offence is combined with a second con- 
viction of the same specific offence ; Weir, 2nd cd,, 614. 

4. Whoever, having been previously convicted 

of any one of the following offences. 

Offences poniah- 1 n u • * r j e xi. 

able in c a se o f shall be again convicted of the same 

offence, may bo punished with whip, 
widition to other ping in addition to any other punish- 
pumshment. ment to which he may be liable under 

the Indian Penal Code, that is to say ; — 
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1. Giving or fabricating false evidence in such 
manner as to be punishable under Section 193 of 
the Indian Penal Code. 

2. Giving or fabricating false evidence with 
intent to procure conviction of a capital offence, as 
defined in Section 194 of the said Code. 

3. Giving or fabricating false evidence with 
intent to procure conviction of an offence punish- 
able with transportation or imprisonment, as defined 
in Section 195 of the said Code. 

4. Falsely charging any person with having com- 
mitted an unnatural offence, as defined in Sections 
211 and 377 of the said Code. 

5. Assaulting or using criminal force to any 
woman with intent to outrage her modesty, as de- 
fined in Section 354 of the said Code. 

6. Rape, as defined in Section 375 of the said 
Code. 


7. Unnatural offences, as defined in Section 377 
of the said Code. 

8. Robbery or Daooity, as defined in Sections 
390 and 391 of the said Code. 

9. Attempting to commit robbery, as defined in 
Section 393 of the said Code. 

10. Voluntarily causing hurt in committing rob- 
bery, as defined in Section 394 of the said Code. 

11. Habitually receiving or dealing in stolen 
property, as defined in Section 413 of the said Code. 

12. Forgery, as defined in Section 463 of the 
said Code. 
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13. Forgery of a document, as defined in Sec- 
tion 466 of the said Code. 

14. Forgery of a document, as defined in Sec- 
tion 467 of the said Code. 

15. Forgery for the purpose of cheating, as 
defining in Section 468 of the said Code. 

16. Forgery for the pui’pose of harming the 
reputation of any person, as defined in Section 469 
of the said Code. 

17. Lurking house-trespass or house-breaking, 
as defined in Sections 443 and 445 of the said Code, 
in order to the committing of any offence punishable 
with whipping under this section. 

18. Lurking house-trespass by night or house- 
breaking by night, as defined in Sections 444 and 
446 of the said Code, in order to the committing of 
any offence punishable with whipping under this 
section. 


5 . Any juvenile offender who commits any of- 


Javenil« offender 
punisbable with 
whipping for of- 
not punish- 
able with death. 


fence which is not by the Indian 
Code punishable with death, may, 
whether for a first or any other offence, 
be punished with whipping in lieu of 


any other punishment to which he may for such of- 
fence be liable under the said Code, 


Cammentary. 

The Bombay High Court considers any person under i6 to be a 
juvenHe offender. (R. v. Muhammad AM, 8 Bom. H.C.C.C. 9.) 

Whenever any local Government shall by 
Notification in the official Gazette 
offences have declared the provisions of this 
section to be in force in any frontier 

62 
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pnnuhed with district or any wild tract of country 

tier dietriote and witliin the jurisuiction 01 such local 
wild tracta. Government, any person who shall in 

such district or tract of country after such Notifi- 
cation as aforesaid commit any of the offences spe- 
cified in Section 4 of this Act, may be punished with 
whipping in lieu of any other punishment to which 
he may be liable under the Indian Penal Code. 

7 . No female shall be punished with whipping, 

nor shall any person who may be sm- 
tenced" to death, or to transportation, 
or to penal servitude, or to imprison- 
ment for more than five years, be punished with 
whipping. 


Commentary. 

This section applies even though the sentence of transportation, 
&c., has been passed in a different case, provided it has been already 
passed before the whipping is awarded. ( i Mad. 56 S.C. Weir, [645]. ) 


Officers inferior 


V • V X/ 


8 . (This section is repealed by the Cr. P.C. of 

1882, which provides (s. 32) that whip- 
ping may be inflicted by Presidency 
Magistrates and Magistrates of the 1st 
class, and by Magistrates of the 2nd 
class if specially empowered by the 
local Government, but in no case by 
Magistrates of the 3rd class.) 


.AKA • O U 4 urwv/ 

1st class not to 
pass sentence of 
unless 
expressly em- 
powered by 
Government. 


Commentary. 

The extent of whipping to which a Magistrate may sentence is not 
limited, except by s. lo of Act VI of 1864, which limits the amount 
of the punishment generally. It matters not whether whipping is 
imposed as a punishment by a Magistrate or by a Sessions Ju(%e; 
each of them, it he can pass the sentence at all, can impose it to the 
full extent authorized by the Act. (Per Peacock^ C.J., Nassir v, 
Chunder, 9 Suth. Cr. 41 ; S.C. 5 Wym. Cr. 53; 5 Mad. H.C. Appx. 
xviii ; S.C. Weir, 417.) 


9 * (When the punishment of whipping is awarded 

in addition to imprisonment, in a case 
awMdedPm which is subjoct to appeal, the whip- 
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pin? shall not be inflicted until fifteen 

— ,1 w iw ^ 

inflicted. days from the date of such sentence, 

or if an appeal be made within that 
time until the sentence is confirmed by the Appellate 
Court, but the whipping shall be inflicted as soon as 
practicable after the expiry of the fifteen days, or in 
case of an appeal as soon as practicable after the 
receipt of the order of the Court confirming the sen- 
tence.) (Cr. P.C., s. 391.) 

Commentary. 

A sentence of flogginpf cannot be carried out after the expiry of 
the fifteen days. (6 Mad. H.C. Appx. xxxviii.) 


10 * (In the case of a person of or over 16 years 


Mode of inflict* 
iug the punish, 
ment. 


of age, whipping shall be inflicted with 
a light ratan not less than half an inch 
in diameter in such mode and on such 


part of the person as the local Government shall 
direct, and in the case of a person under 16 years of 
age it shall be inflicted in the way of school discipline 
with a light ratan. In no case, shall such punish- 
ment exceed 30 stripes. The whipping shall be in- 
flicted in the presence of the officer in charge of the 
jail; unless the Judge or Magistrate orders it to be 
inflicted in bis own presence. (Cr. P.C., ss. 391, 
392.) And, also, unless the Court which passed the 
sentence shall otherwise order, in the presence of a 
Medical Officer.) (Cr. P.C., s. 311.) 


11 . (The punishment of whipping shall not be 

inflicted unless a Medical Officer, if 
present, certifies, or, if there is not a 
offendOT not in fit Mcdical Officer present, unless it ap- 

ntote of haaith. , -Tr • i. \ /c ^ 

pears to the Magistrate or officer 
mrot! present, that the offender is in a fife 

state of health to undergo the punish-, 
ment. If, during the execution of a sentence of 
whipping, a Medical Officer certifies, or it appears to 
the Magistrate or officer present, that the offender ia 
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I Sec. 18. 

not in a fit state of Health to undergo the remainder 
of the sentence, the whipping shall be finally stopped. 
No sentence of whipping shall be executed by instal- 
ments ; and none of the following persons shall be 
punishable with whipping (namely) females, males 
sentenced to death, or to transportation or to penal 
servitude, or to imprisonment for more than five 
years, or males whom the Court considers to be more 
than 48 years of age.) (Cr. P.C., ss. 393, 394.) 

Commentary. 

Accordingly, if the prisoner is unable to suffer his whole sentence 
of whipping, he must be discharged as to the residue. (3 Wym, 
Circ. 3; 5 Mad. H.C, Appx. i.) 


(In any case in which, under Section 394, 
Prooeduro if Sentence of whipping is wholly or 

Sot'^b^^i^flictod prevented from being execut- 

nnder tbo last ed, the offender shall be kept in custody 
**°*^““‘ till the Court which passed the sen- 

tence can revise it, and the said Court may, at its 
discretion, either remit such sentence, or sentence 


the offender in lieu of whipping, or in lieu of so much 
of the sentence of whipping as was not executed, 
to imprisonment for any term not exceeding twelve 
months, which may be in addition to any other 
punishment to which he may have been sentenced for 
the same offence. Nothing in this section shall be 
deemed to authorise any Court to inflict imprison- 
ment for a term exceeding that to which the accused 
is liable by law, or that which the said Court is 
competent to in^ct.) (Cr. P.C., s. 395.) 
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ACT No. IV OP 1879. 

Passed by the Govebnoe-Geneeal of India 

IN Council. 


(Received the assent of the Governor-General 
on the ISth March 1879.^ 


(An Act to consolidate and amend the law relating 

to Railways in India.) 


Wheeeas it 

Preamble. 


is expedient to consolidate and amend 
the law relating to Railways in India ; 
It is hereby enacted as follows : — 


CHAPTER I. 

Peeliminaey. 

1. This Act may be called “ The 
® ‘ Indian Railway Act, 1879 

It extends to the whole of British India and, so 

far as regards subjects of Her Majesty 
the Empress of India, to the domi- 
nions of Princes and States in India in alliance with 
Her said. Majesty ; 

And it shall come into force on the 
first day of July, 1879. 


Local extent. 


Commencement. 



494 RAILWAY servants’ ACT, ETC. ( Act IV, 1879. 

I See. 27. 

27* Every Railway-servant shall be deemed a 
For receiving ‘ Public Servant’ withiu the meaning 
bribe.. of Sections 161, 162, 163, 164, and 

165 of the Indian Penal Code. 


In the definition of legal remuneration contained 
, , . , in the said Section 161, the word 

ii Code, Sec- ‘ Itovemment shall, for the purposes 
161 . -£ section, be deemed to include 

any employer of a Railway-servant as such. 
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Secs. 1ft 2. J INDIAN PKNAD CODE. 


The following Act of the Governor-General of India 
in Council received the assent of His Excellency 
the Governor-General on the 25th November, 1870, 

and is hereby promulgated for general inform- 
ation : — 


Act No. XXVII op 1870. 


An Act to amend the Indian Penal Code. 


Foe the purpose of amending the Indian Penal 

Code, it is hereby enacted as fol- 
lows : — 

1 . For section thirty-four of the said Code, the 
following section shall be substituted : — 

“ 34. When a criminal act is done by several 

persons in furtherance of the common 
Liabiuty for act intention of all, each of such persons 

mebj several £qj. Same 

manner as if it were done by him 
alone.” 

2. For Section forty of the said Code, the follow- 
ing section shall be substituted : — 

40. Except in the chapter and sections men- 
•• •> tioned in clauses two and three of this 

section, the word “offence” denotes 
a thing made punishable by this Code. 


“ In Chapter IV and in the following sections, 
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namely, Sections 109, 110, 112, 114, 115, 116, 117, 
187, 194, 195, 203, 211, 213, 214, 221, 222, 223, 
224, 225, 327, 328, 329, 330, 331, 347, 348, 388, 
389, and 445, the word ‘ offence’ denotes a thing 
punishable under this Code, or under any special or 
local law as hereinafter defined : — 


“And in Sections 141, 176, 177, 201, 202, 212, 
216, and 441, the word ‘ offence’ has the same mean- 
ing when the thing punishable under the special or 
local law is punishable under such law with imprison- 
ment for a term of six months or upwards, whether 
with or without fine.” 

3 - Section fifty-six of the said Code shall be read 
as if the following proviso were added thereto : — 


“ Provided that, where an European or American 

Proviso as to Offender would, but for such Act, be 
sentence^ for term liable to be Sentenced or ordered to 

years, but not for be transported for a term exceeding 

ten years, but not for life, he shall be 
liable to be sentenced or ordered to be kept in penal 
servitude for such term exceeding six years as to 
the Court seems fit, but not for life.” 


4* After section one hundred and twenty-one of 
the said Code, the following section shall be in* 
sorted : — 


“ 121A. Whoever within or without British. 

India conspires to commit any of the 
offences punishable by section one 
hundred and twenty-one, or to de- 
prive the Queen of the sovereignty 
of British India or of any part thereof, or conspires 
to overawe, by means of criminal force or the show 
of criminal force, the Government of India or any 
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local Government, shall be punished with trans- 
portation for life or any shorter term, or with im- 
prisonment of either description which may extend 
to ten years.” 

“ Ed^planafum . — To constitute a conspiracy under 
this section it is not necessary that any act or illegal 
omission shall take place in pursuance thereof.” 

5 . After section one hundred and twenty-four 
of the said Code, the following section shall be 
inserted : — 


Exciting 
feet ion. 


dibuf* 


124A. Whoever by words, either spoken or 
intended to be read, or by signs, or by 
visible representation, or otherwise, 
excites or attempts to excite feelings 
of disaffection to the Government established by law 
in British India, shall be punished with transporta- 
tion for life or for any term, to which fine may be 
added, or with imprisonment for a term which may 
extend to three years, to which fine may bo added, 
or with fine.” 


Exphinaf.lon.— -Such a disapprobation of the 
measures of the Government as is compatible with 
a disposition to render obedience to the lawful 
authority of the Government, and to support the 
lawful authority of the Government against unlawful 
attempts to subvert or resist that authority, is not 
disaffection. Therefore, the making of comments on 
the measures of Government, with the intention of 
exciting only this species of disapprobation, is not 
an offence Avithin this clause.” 

6. Section one hundred and thirty-one of the 

Addition to Sec. C!ode shall be read as if the follow- 

tion 131. ing explanation were added thereto : — 

63 
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Explanation . — In this section the words “ oflScer” 
and “soldier” include any person subject to the 
Articles of War for the better Government of Her 
Majesty’s Army, or to the Articles of War contained 
in Act No. V. of 1869.” 


7. Sections one hundred and ninety-four and 
, , one hundred and ninety-five of the 

‘ lioi and said Code shall be read as if, after the 

words ‘ by this Code,’ the words ‘ or 
the law of England’ were inserted. 


8 . Sections two hundred and twenty-two and 
, , . . two hundred and twenty-three of the 

Amendmont of ini . i •<. 

sootioM 222 and saiQ Gode Shall be construed as ir, 

after the word ‘ offence,’ the following 
words were inserted (that is to say), “ or lawfully 
committed to custody 


And section two hundred and twenty-two of the 
said Code shall be construed as if the following 
words were added thereto (that is to say), “ or if 
the person was lawfully committed to custody.” 


9. After section two hundred and twenty-five 
of the said Code, the following section shall be in- 
serted : — 


“ 225A. Whoever escapes or attempts to escape 

Escape from any custody in which he is law- 

custody forfaUing fully detained for failing, under the 
to furnish seounty. q£ Criminal Procedure, to fur- 

nish security for good behaviour shall be punished 
with imprisonment of either description for a term 
which may extend to one year, or with fine, or with 
both.” 


10 . After section two hundred and ninety-four. 
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and before Chapter XV of the Indian Penal Code, 
the following section shall be inserted : — 

“ 294A. Whoever keeps any office or place for 

the purpose of drawing any lottery 
not authorized by Government, shall 
be punished with imprisonment of 
either description for a term which may extend to 
six months, or with fine, or with both. 

“ And whoever publishes any pi'oposal to pay any 
sum, or to deliver any goods, or to do or forbear 
doing anything for the benefit of any person, on 
any event or contingency relative or applicable to 
the drawing of any ticket, lot, number, or figure in 
any such lottery, shall bo punished with fine which 
may extend to one thousand rupees.” 

11. Section three hundred and seven of the said 
Code shall be read as if the following clause were 
added thereto : — 

“ When any person offending under this section 

is under sentence of transportation 
'’y for life, he may, if hurt is caused, 
be punished with death.” 

12. After section three hundred and four of 
the same Code, the following section shall be insert- 
ed : — 

“ 304A. Whoever causes the death of any per- 

curiBg death son by doing anj rash or negligent 
by negligence. act Dot amounting to culpablo homi- 
cide, shall be punished with imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both.” 
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The following Chapters of the same Code, 
..... , namely, IV (General Exceptions), V 

oiiaptera (Of Abetment), and XXIII (Of At- 
oUenaiCode. tempts to Commit Offences) shall apply 

to offences punishable under the said Sections 121 A, 
2‘.>4A, and 304A, and the said Chapters IV and V 
shall apply to offences punishable under the said 
Sections 124 A and 225 A. 

14 . No charge of an offence punishable under 

any of the said Sections 121A, 124A 
Cj )verument iTl and 294A shall be entertained by any 
cTimf *u Court unless the prosecution be in- 

stituted by order of, or under author- 
ity from, the local Government. 

15 . Nothing contained in this Act 
shall be taken to effect any of the pro- 
visions of any special or local law. 


Saving of spoci;;! 
?iud luc'iiL UiW!#. 
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ABETMENT. 


SCHEDULE 

TABULAR STATEMENT 

Explanatoey Note.— The entries in the second and seventh columns of this schedule, 
intended as definitions of the offences and ponishmonts described in the sereral corresponding 
references to the subject of the section, the number of which is given in the fost column. 

The third column of this schedule applies to the police in the towns of Calcutta 

CHAPTER V.— 


§ 


109 


116 



110 


111 


113 


114 


115 


117 

118 


Abetment of any offence, if ihe act abetted is 
committed in consequence, and where no 
exprcBfl provision is made for its punishment. 


Abetment of any ofTencr, if the person abetted 
does the act with a different lutcution from 
that of the abettor. 

Abetment of any offence, when one act is abet- 
ted and a different act is done ; subject to the! 
proviso. 

Abetment of any offence, when an effect is 
caused by the act abetted different from that 
iuteudod by the abettor. 

Abetment of any offeueo, if abettor is presentj 
wheu offeueo is coraiUilted. 

Abetment of an offence punislinble with death 
or transportation for life, if the offence be 
not committed in consequence of the abet- 
ment. 

If an act which causes harm be done in conse- 
quouoo of the abetment. 

Abetment of an offence punishable with impri- 
sonmeut, if the offence be not committed in 
oonsoqnonco of the abetment. 


If the abettor or the person abetted be a public 
servant whose duty it is to prevent the offence. 


Abetting the commission of an offence by the 
public, or by more than ten persons. 

Concealing a design to commit an offence punish 
able with death or transportation for life, ifl 
the offence be committed. 

H the offence be not committed. 


3 

Whether the police 
may arrest without 
warrant or not. 

4 

Whether a war- 
rant or a sum- 
mons shall 
ordinarilv 
issue in tne 
first instance. 

! 

tfay arrest without According as a 

warrant, if arrest 

j warrant or sum- 

for the offence abet- 

j mons may issue 

tod may be made 

for the offence 

without warrant, 
hut not otherwise. 

abetted. 

ditto ' 

1 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

. ditto 

ditto 

♦ 
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OF OFFENCES. 

headed respectirely “ Offence” and ” Punishment under the Indian Penal Code,” are not 
sections of the Indtan Penal Code, or even as abstracts of those sections, but merely os 

and Bombay. 

ABETMENT. 


6 ; 

Whether bailable 
or not. 

) 

6 

Whether com- 
pouudable or not. 

/ 

t 

Punishment under the Indian Penal 
Code. 

8 

By what Court 
triable. 

According as the According as the The same rmnishnieut as for the offcnee 

The Conri by which 

offence abetted 

offence abetted 

abetted. 

the offence abet* 

is bailable or 
not 

is conijwuud' 
able or not. 


ted is triable. 

1 

ditto 1 

ditto 

ditto 

ditto 

ditto 

ditto 

The same pnnisbment as for the offence 
intended to be abetted. 

ditto 

ditto 

ditto 

TliO same punishment as for the offence 
committed. 

ditto 

ditto 

ditto 

ditto 

ditto 

Not bailable. 

ditto 

Iniprisoummit of either desciiption for 
7 jeura and fine. 

ditto 

ditto 

ditto 

rmprisonment of cither deticriptioa for 

i 11 years and hue. 

1 

ditto 

"According as the 
offence abetted 
is bailable or 
not. 

ditto 

1 

'Imprisonment ext.ending to a quarter 
part of the longest term, and of any 
! description, provided for the offence, 
t or fine, or both. 

ditto 

ditto 

ditto 

Imprisonment extending to half of the 
longest term, and of any d^'seription, 
provided for the offeuco, or fine, or 
both. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
1 3 years, or fine, or both. 

ditto 

Not bailable. 

ditto 

Imprisonment of either description for 
7 years and tine. 

1 

ditto 

ditto 

ditto 

Imprisonment of either description for 
3 year! and fine. 

ditto 


OFFENCES AGAINST THE STATE. 


SCH. ri-con^(?. CHAPTER V.- 


2 3 

Whether a war- 

^ Whether the police rant or a eum- 

.2 Ojffence. may arrest without mons shall 

warrant or not. ordinarily 

issue in the 
first instance. 

119 A public servant concealing a design to commiti^®^? arrest without According as a 
an offence which it is his duty to prevent, if, warrant, if arrest warrant or sum- 

the offence be committed. ! for the offence abet- mons may issue 

ted may be made for the offence 

without warrant, abetted, 

but not otherwise. 


If the offence bo punishable with death or trans- ditto ditto 

portation for life. 

If the offence be not committed. ditto ditto 

120 Concealing a design to commit an offeuee pun-j ditto ditto 

ishablo with imprisonment, if the offence be 
committed. 

If the offence be not committed. ' ditto ditto 


CHAPTER VI.-~OFFENCES 


121 

[Waging or attempting to wage war, or abetting .Shall not arrest with* Warrant. 

the waging (>! war, against the Queen. j out warrant. ; 

1 

121A 

Conspiring to commit certain offences n^^iuBt 
the Slate 

1 

1 

j ditto 

1 

! ditto 

122 

Collecting arms, Ac., with the intention of wag- 
ing war against the Queen. ■ 

1 

ditto 

1 , 

ditto 

128 

Concealing with intent to facilitate a design to 
wage war. 

ditto 

1 

ditto 

124 

Assaulting Govornor-Gonernl, Governor, &c 
with intent to compel or restrain the exercise 
of any laivful power. 

! ditto 

[ 

I 

ditto 

[ 

124A 

1 

iExciting, or attempting to excite, disaffection. 

1 

ditto 

ditto 

1 

125 

Waging war against any Asiatic Power in alliance 
or at peace wnth the Queen, or al)etting the 
waging of such war. 

ditto 

ditto 

12fi 

Committing depredation on the territories of any 
Power in alliance or at peace with the Queen. 

ditto 

ditto 

127 

(Eece'mng property taken by war or depredation 
^ mentiouad in tectiouii 125 and 12C. 

ditto 

' ditto 



OFFENCES AGAINST THE STATE. 


ABETlSMT-cmcluded. 


5 

6 

) 

7 

8 

Whether bail- 
able or not. 

Whether cotn- 
poundableor not. 

1 Punishment under the Indian Penal 
^ Code. 

i 

i 

( 

i 

j By what Court 
triable. 



According aa the According as the Iraprisotimont oxteuding to half of the ThoCourt by which 
offence abetted offence abet tod j longest term, and (*t' any description,! the offence abet- 
is bailable oi coinpoxiudii-, provided for the offence, or tine, or. ted ia triable- 

tiot. blti or not. ! both. I 

Not bailable. 


Imprisonment of either description for 
, lU years 

i 

ditto 

- 

According aa the 
offence als.*tted 
ia baibible or 
not. 

ditto 

linprisommmt extending to « quiirlor 
I>urt of tlu‘ longest t^'rm, luid of any 
description, provided lor the offence, 
or tine, or both. 

1 ditto 

1 

ditto 

ditto 

1 ditto 

1 

ditto 

ditto 

ditto 

1 

Imprisonment extending to one-eightb 
]Kirl of the huigest term, and of the 
description, provided for the offence, 
or line, or both. 

ditto 

AGAINST THE STATE, 



Not bailable. 

Not compound- Death, oi iruneportation fur life, and 
able. forfeiture of property. 

Court of Session, 

ditto 

ditto 

Tninsportation for life or nny shorter 
term, or imprisonment of either de- 
scription for 10 years 

ditto 

ditto 

ditto 

Transportation for life, nr imprisonment 
of cither description for 10 y^*ar8, and 
forfeiture of projierty. 

ditto 

ditto 

ditto ilmprirtonment of cither description for! 

' 10 yeara and tine. 

1 

ditto 

ditto 

ditto limprisonrueut of either description for 

7 years and fine. 

ditto 

ditto 

ditto Transportation for life or for any terra 

> and tine, or imprisonment of either 
! description for 3 years and line, or line. 

ditto 

ditto 

ditto 1 

i 

Transportation for life and fine, or ira- 
prisonraent of cither description for 
7 yeari and fine, or fine. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
7 years and fine, and forfeiture of 
certain pr(^*rty. 

ditto 

ditto 

ditto 

ditto 

ditto 



VI 


OFFENCES BKUTING TO ABHT AND NAVY 


SCH. II contd. 


CHAPTER VI.— OFPIKCBS 


5 


Offence. 


Whether the poli 
may arrest without 
warrant or not. 


Whether a war- 
rant or a BtuQ- 
mons shall 
ordinarily 
issue in the 
first instance. 


128 Public servant voluntarily allowinK priaoner of Shall not arrest with-i Warrant 
Hua* or War in his custody to escape. out warrant 


120 Public servant m'jflj^oritly suffering; prisoner of ditto 

State or War iu his custody to escape. 


ditto 


Aidinpf egeapo of, rosouiuj? or harhonrinsr, sneh ditto 

prisoner, or offerinj^ any reaistauco to the 
recapture of Kueb prignner. 


ditto 


CITAPTKR VII.-^OFFENCES RELATING 


131 AlwHiug mu iny, or iittemntinR to geduee an May arrest vnthout' Warrant. 
1 ottieer, Soldier or sailor from his alleifianoe; warrant 
' or duly. ' 


152 Alrotmeni of mutiny, if mutiny ih committed in! ditto 

tliereot. 


U3 .Mietment of an assault by an ofliciT, golduT or 
sailor oil big siijuTior olbcer, when in the exe- 
cution of his odiee. 1 


ditto 


ditto 


151 Al»etmeut of sueh assault, if the assault is com-' 
j mittod. 1 

I 

155 AlM-'tment of the desertion of an officer, soldier or 
sailor. t 


ditto 

ditto 


ditto 

ditto 


liarliourlng such an officer, soldier or sailor who ditto .ll+ir 

has deserted. j 

^ * i 

157 i Deserter concealed on Inuird mei'chunt-vessel, Shall not arrest with- Summons. 
through negligence uf muster or jktsou iu, out warrant. > 
charge thereof. 


158 Abe^ieut of act of insuborduiation by an officer, May arrest .without Warrant, 
sotuior or sailor, if the offence bo comniitled' warrant. I 

in conHtHjuenoo. < 1 


140 M earing tbe dress or carrying any token used by ditto Summons 

soldier, with intent that it may bo believed 
that ho is such a soldier. 


CHAPTER VIII.—OFFENCES AGAINST 

145 j Being member of an unlawful May armt without Suromoai. 

! warrant. 



Am AGAINST PUBLIC 


THE 8TATE-eimcl,uifd. 


I * 

WbetliPr bailaWip Wlifthcr com- j 
or not. poondabloornotj 


Puniabment unUor the Indian Ponnl i By wbat Court 


Not bailable. 


Builablo 


Not bftilabl'’. 


Not componud- Tninspertation for Ufc. or imprisonrnoot Court of Semm> 
f of tithor dcsorijitiun tor 10 jnira, uu<i 
tino 

ditto fSimplo imprinonment for 3 ytMm and Court of 6<Murioo, 
‘ tljjf. P^idcut'y MU- 

jfiHtmto or Mn* 
jfiatrftto of tbo 
tirat 

ditto TraupjK'rtation for life, nr impne'onment Court of Soifion. 
of I'jtiK'f drrtcrrptioii ft*r lU yoara, 
lioo 


TO THK ARMY AND NAVY. 


Not bailable, 


ditto 


ditto 


Bailable, 


ditto 


Not cOBiprmnd-sTruDsprntatiuu for lifo. or iinpriiionmont Court of 

of oithor dt‘itcri}>t ion for 10 jears, )urd| 
fhu'. 


ditto 


ditto 


ditto 


JI)o.rth, or f ninsportation for life, or inj. ditto 

liriftoiiniont of »-ilh»‘r doacriptioii for 
lO jviirM, ainl lino 

tiont of oithor doscript itui for Court, of Httsmiott, 
a years and hue. 1 Presidency Ma- 

or 

jpstmte of tbu 
tirsi 

jIinpri«onn><’nt of oithiT description forConrt of 
I 7 }carH und fine. 1 


Imprisonment of citlior dencriptiou for Presidency 
2 years, or line, or tiotii trAt<* or 

^ of the fimt 

or aeaond ck«i. 


ditto 


ditto 


ditto 


ditto 


Fine of 


ditto 


ditto 


ditto 


ditto Imprisonrnent ofeitber dencription for 
G montbs, or fine, or 


ditto 


ditto Impriionment of eitber descriplioi) for Any Magistrate. 
! 3 montbe, or fine of 600 rupee#, orj 
! both. t 


THE PUBLIC TRANQUILLITY. 

BkiliMt. Not compOBDd-limptiMiiineBt of «»her dMcription forjAny 

able. 6 mcmtbi, or fine, or both- I 



* * i 


OFFENCES BELATINO TO ABMT AND NAVY 


SCH. lI~eontd. CHAPTER Vin.-OFFENCBS AGAINST 

2 > 3 i 4 

I , ] Whetier a war. 

! "WTietlier tb© police . rant or a inin- 
Offcnce. ' may atreat without ' njona shall 

warrant or not. I ordinarily 

issue in the 
, first instance. 

144 jJoininffan unlawful assomWy armed with any'May arrest without Warrant, 
j deadly weaiiou. warrant. ; 

1 i ' 

1 h'l pf>ining or cnntinuinff in an unlawful assembly, ditto j ditto 

knowing that it has been commanded to dis- 
jKjrse. I 

147 jltioting ditto ditto 

t ‘ 

j 

148 j Rioting, armed with a deadly weain»n, ditto ditto 


140 Ilf an offence bo committed by any member of an According as arrest, According as a 
unlawful assembly, every other member of may be made with* I warrant or sum- 
such assembly shaU lx> guilty of the ofienco. out warrant for thej mens may issue 

offence or not. i for the offence. 

150 illiring, engaging or employing persons to take May arrest without|According to tho 

part in an unlawful asHombly j warrant, I offence commit- 

! I ted by the per- 

I son hired, en* 

I gaged or em« 

! ployed. 

151 Knowingly joining or continuing in any assem-^ ditto Summons. 

My of five or more pererme after it ban 1>een ; 

commanded to disperse. ' 

I 

152 lAisaultiug or obstructing public servant when iWarrant. 

suppressing riot, Ac. ; 


15.'1 IWantonly giving provocation with intent to cause aitto ditto 

riot, if noting W committed. 

If not coiumittcd Summons. 


iOwuor 
j tiou 


or occupier of land not giving mforma* shall not arrest with- 

warrant. 


ditto 


15ft Pc»|80n for whose l>euefit or on whow l>ohaif a ‘ ditto 

I riot takes place not using all lawful menus to , 

! pnn'cnt it. i 

( ( 

I 

156 (Agent of owner or occupier for whose benefit a Jitto ditto 

I riot is ei>mmitted not using all lawful means > 

to prevent it, 

1&7 Harbouring persons hired for an unlawful assem* May arrest without *Htto 

warrant. 

158 Being hired to take part in an unlawful astern- ditto 

bly or riot. 



AND AGAINST PUBLIC 


IX 


THE PUBLIC TRANQUILLrrY-<(>n/iViw«l. 


Wlioth<?r baiUiWe WhptUii?r roro- Poniohmcnt unii^^r tiiD ludiao Penal 
or U(>t. poondabloor Dot. Ci>de, 


By whftt Coart 
triable. 


BiiiUble. I 

Sot compound- 
able. 

IniprUontnent nf oitber dcaoiiption for Any 
‘J ycar«, or fine, or both. 

ditto 

ditto 

ditto 

ditto 

ditt*D 

ditto 

ditto 

ditto 

ditto 

ditto 

lent c>f either deacripliou for Court of SefaioDt 
3 joari<, or line, or V«ttU | Preaukmey M*- 




Tmto of tho lint 

Aopordinpr aa tho 
offouoo ia bail- 
able or Dot. 


The s.imc aa for the The Conrt by which 

) the offonco it tri* 

ditto 

ditto 

The «wme as for a niemlier of tuoh a#-! 
MMitbly, anil f<ir any ofTeneecominittodj 
by any nicinWr of such usactubly. 

dilb) 

Bailable. 

ditto 

of eithar deaciiption for Any 
(5 inontlif, or line, or both. i 

ditto 

ditto 

Impriaonraont of either deicription for Court of 

V d year#, or fine, or both, 1 Pretidoncy Ma- 

j j (riatraUor 

i trato of tho unti 

ditto 

ditto 

Imprisonment of #‘ither deacription forAii^ MagiatratO* 

1 year, or fine, or }>dh, ' 

ditto 

ditto 

Impriiionment of either description for| 

G mouths, or fine, or Ixith. ' 

ditto 

ditto 

ditto 

Fine of l,ht>u .Presidency 

traU or 
train of the fimt 
, or aocond 

ditto 

ditto 

Fine. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

Imprifosm«st of either deicription for| 
8 month*, or fine, or both. 

1 

ditto 

ditto 

ditto 

ditto i 

ditto 


L P. C. 



0FFEN0B8 BY OE 


SCH. ll-^contd CHAPTER VIII,— OFFENCES AGAINST 


1 

I ^ 

3 

4 

Whether a war- 

ei ! 

.2 i 

1 Offence. 

Whether the police 

rant or a sum- 

may arrest without 

mons shall 

i \ 

i ' 

1 

warrant or not. 

1 

ordinarily 
issue in the 



1 

1 

first instance. 

1 

» 

Or to go armed. 

|May arrest without 
warrant. 

1 ! 
1 1 

Warrant. 

lOt) Committing affray. 

t 

IShall not arrest w'ith- 
i out w'arnint. 

Summons. 


CHAPTER IX.— OFFENCES BY OR 


161 JBoinpf or ojpocting to bo a public Hcrvant, and Shall not arrest with-ISummouB. 
taking a gnititication other than legal reinune- out warrant, 
mtion in respect of an ofticial act. 


102 1 

Taking a gratification in order hy comjpt or 
j illegal moans to iuiluonce a public servant. 

[ 

ditto 

ditto 

If).'! 

.Taking u gmlifioation for the exercise of j^er- 
1 sonal influence with u public servant. 

ditto 

ditto 

m 

Abetment by public servant of the offences do. 

ditto 

ditto 


I fined in tlio last two preceiling clauses with 
roforenco to himself. 


165 jPdblio sen'ant ^bUiniug any valuable thing, ditto 

without couHideratiou, from n person conoorm*d 
in any proceeding or business transacted by 
such public servant. 

ICO jPublio servant di8ol)oyinj( a dirootion of the lawj ilitto 

witli intent to cause injury to any person. 

167 Public servant framing an incorrect document ditto 

witb intent to cause injury. 


ditto 


ditto 

ditto 


Public servant unlawfully engaging in trade. 


ditto 


ditto 


Public serrmut unlawfully bujing or bidding for ditto ditto 

property. 


170 Pertouaiinga publk eemai. May arrest without Warmit 

warrant. 1 

171 ^Vrearlug garb or oarr^g token used by public ditto 

servant with frandola&i intent. 


BELATINO TO PUBLIC S1BVAKT& 


X\ 


THE PUBLIC 


5 6 r 

Wbethor bailable W1i««tber com- j Pimubmcnt ontler the Indian Penal By wr bat Court 
or not. poundableor not.' C\>de. 


Bailable, Jfot eompoand* lnipriannment. of either dweriptinn for'Prfaidonoy Mag^- 

able. ! 2 yeara. or line, or lK»th trftte or 

of the tirat 
or 

ilitto ditto Iinprieotunent of either ibwripf ion foj.Any 

1 month, or tiuet'f HK> rnixH'ii, or tvoth * 


RELATING TO PUBLIC SERVANTS 


Not coiTijiound- lim'ri)0''iitnont of eitlu'r ib'scription forConrt of 

)earn, or liiir, or both ProKidoncy 

tratc of the d 


(httu 

ditt<i 

ditto 

ditto 

dltt J 

lilt t< 

ditto 

dill'/ 

ditto 

ditto 

ditto 

viitto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 


ditto 


ditto 


Simple imprisonment fur 1 year, nr fine, Preiiideiicy Magi* 
or hot h. tiuti* or y 

tnite of thy 


frnjirisonmeni f>f (if her deflrription lorlhmrt i)f BeuMKint 
*{ jeaiH tr fine, or both Preyidimey Ma. 

tntte of the flmt 
Clu«M 

I 

Simple i rn prison me nt for 2 years, or f’rofcideney Magia* 
tine, or both ! trat^* or 

trat(‘ of the fir*t 

or 

t 

iSimph impriaonment for 1 year, or tin<\ ditt 

(>r tv.tli. 

Irnpriaonment of either d«iMrripti«n for Court of Bmaion, 
3 years, or tine, or Iwitb, ! I’renidtmcy Ma- 

; gislniteor Magis* 
i tmte of the nrat 

Bimple imprijonment for 1 year, or fioo, Pr^aidonoy Magu* 
or both, j iraW or Magis' 

! traU of the urit 


Himple tmprbonjmenfc for 2 years, or ditto 

J tine, or le»tb, and coutiwation of pro- 
1 pert)-, if 

J 

ilmpmoninenl of either deaeripiion for Any Magistmto. 
2 years, or boe, or both. 

Itnprisoumeiit of cither description for a ditto 
months, or tine of 200 rupees, or both. 



00N11EMPTS OF THE LAWFUL 



SOH, ll^c^nid. CHAPTER CONTEMPTS OF THE LAWFUL 


1^2 

WbetUer a war- 

• Whether the police rant or a sum* 

o Offence. may arrest without mona shall 

warrant or not. ^ ordinarily 
I issue in the 
I first instance. 


172 lAbiconding to avoid service of summons or othorjshall not arrest with- 'Summons, 
proceeding from a public servant. out warrant. 


173 


174 


175 


17fi 


17 « 


If summons or notice require attendance in per- 
6 on» Ac., in a Court of JuBlico. 

ditto 

ditto 

Preventing the service or the affixing of any’ 
summons or notice, or tbo removal of it wh«n 
it has licen affixed, or preventing a procluma-^ 
tion 

ditto 

ditto 

If summons, Ae., nHiuire attendance in i>erson, 

Ac., in a Court of Justice, 

ditto 

ditto 

Not obeying a Icgjil order to attend at a certain 
place in person or by agent, or departing there- 
from without authuiily. 

ditto 

ditto 

If the order rwjuire ixTSonai attendance, Ac., in 
a Court of Justiue 

ditto 

ditto 

Intentionally omitting to iirodneo u duvumenl t(* 
a public servant by a person legidly bound to 
produce or deliver such document. 

ditto 

ditto 


If the document is rwiuired to be produced in or 
delivered to a Court of Justice. 

ditto 

ditto 

Intentionally omitting to give notice or inform- 
atiou to a public servant by u person legally 
bound to give such notice or iutormution. 

ditto 

ditto 

If the notice or information required rospectsl 
the commission of an offence, Ac. 

ditto 

ditto 

Knowingly fumUhing false information to a 
public servant. 

ditto 

ditto 

If the iufonnaticn required respects the com- 
mission of on offence, 

ditto 

ditto 

Rofuiiug oath when duly required to toko oath 
by a public lerrant. 

ditto 

ditto 



AUTHOBIT? OP PUBLIC SEaVANTS, 


xm 


AUTHORITY OF PUBLIC SERVANTS. 


5 

i 6 1 

Whether bailable 

r 1 

AVhethcr com- 

or not. 

poundiibleornet.’ 

Bailable. 

Nut coiiUKiuiid* 
able 

ditto 

liiUo 

ditto 

ditto 


ClhIi*. 


8 

«l»a( C« 
IriaWe. 


ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 


iinpriftonmont 1 month, oi Any Hngfistnit'a. 

line of jvjpoott, or hvuh. 


in»pri*»oiin)fnt for •' inioitbs', oi 
tino of inpivs. or hi'tli 


ilitto 


Simplo 5inpris«ojnnont for 1 mouth, or I'roisi* 

tint* of 5(M> rujH'oi}, <>r both ! toito or Miiffiti* 

i tnvto of thi^ tlrut 

i or 


fm r» !noath«, or 
till-' of or l>oth. 


ditto 


Siiuph- impri.^oinnont for 1 month, oi Ajjy Mugi 
Imt' of otHt ruporr., or both | 


Siinph' nnpr f^r ('• nii'iithf, op 

liiu' ot njpooi*, or fK)th 


ditto 


mplo unpt 
hue of r»tR* 


for 1 mouth, oi n’ho (’onrl in wldi'h 
or both ' tlu'offtUK’oiM 

’ \ Jiiitted, Huhp'ct to 

i I ho proviKioiiM of 
j t’lmpfor XXXVj 
I or, i/ not commit* 
ted in u Court, a 


triit-' tit the firt»t 
{ or B<’o<>ud 

Siuiph* iinpriHojimout for C, jnontlii, fir! ditto 

tiiju of rnp*M r, or both. 

) 

8iniph> iinpri.aojHiifjit for 1 month, orjlhi^'^idoncy Mugin* 
hue fd rupt'OH, or both. tri\to or 

n to of tho tint 
or 


e impriHomnent f(*r b moiphii, or 
of l,h<N|l ruj*'*ei«, f-r both 


t of oi(li<>r dw ription for,; 
1 2 yearB, or line, or both. 


ditto 

ditto 

ditto 


Hirnplp iropriioumout for 8 months', orlXbr^ Court in which 
j tiue of rujjef;*, or both. j tb<*< 

! thn proriNiouft of 

i ChAotcrXXXV; 

Or, if not commit- 
j ted in a Court, a 
Prwidoncy 
(firtrateor 
! traic of the 
‘ or teeuBd 



SOH. n-co»<5, CHAPTER X.— CONTEMPTS OP THE LAWFUL 


2 

Offence. 


Whether the ^lio€ 
may arrest without 
warrantor not. 


179 Being leirallj bound to state truth, and refuaii)g|81>aU not arrestwitl 
to answer questions. warrant. 


180 Kofusinj? to sipfn a itatemont made to a public ditto 

servant when legally required to do so. 

i 

181 Knowingly stating to a public servant on oathl ditto 

as true that which is false. i 


182 Giving false information to a public servant in, ditto 

order to cause him to use his lawful power to; 
the injury or aunoyauco of any person 

18S ^h'esistiinco to tlio taking of property by the Jaw- ditto 

fuJ authority of a public servant. 

184 jObstrncting sale of property (fffered for 8.a]c‘ by jjt(o 

authority of a public servant. 


185 Bidding by a person under n legal incapacity to{ 
purchase it, for property at a lawfully autho- 
i rieed sale, or bidding without intending to 
I perform the obligations iucurwd thereby. 

|t)b*tmoting public servaut in discharge of hi»' ditto 

public functions. ‘ 

t 

167 Omission to asnist public servant when bound by Jitto 

law to give svich assistauee. i 

Wilfully neglecting to aid a public servant who ditto 

demands aid in the execution of process, the 
prevention of offences, Ac. ] 

188 Di8ol)edienoe to an onler lawfully prv>mulgaUHl ditto 

b V a public servant, if such anKibeiOience causes 
oWtrnoiion, annoyance or injury to persons! 

lawfully employed. ^ 

If such diaobedicnce canses danger to homauj ditto 

life, health or stdfety, Ac. j 

j 

iThreatcni^ a public servant with b jury to him,! ditto 

1 or one iu whom he is interested, to induce. 

^ him to do or forbear to do any oflbial act . 


4 

Whether a war. 
rant or a Bum. 
mouB shall 
ordinarily 
isBue in the 
first instance. 

.< Summons. 


ditto 

Warrant. 

Summons. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 



Of FUfiUO 


AUTHOEITY OF PUBIAC 


6 


WbetW bail- Wbe&her com* Panitbment undw the Indkn By wluii CoQlt 

abworoot. poondableornot Codo. triabl#. 


Bailable. 

Not Compound- Simple impriaonnu'ut for 6 montW, or ^bo Couiiin wbkb 
able. 1 line of l,UOO rujuee#, or Udb. j tUeolToncciaaom* 

j niitiodftf 
! the provifiotji 

Cliaotor XXXVi 

1 or, if not commit* 
i tod in a Court, a 




ffistrate or 
trate of the dwt 
or aocoud < 

ditto 

ditt<) 

I 

Simple iinprimoiiminit for .1 niAutliS, or, 
line vf 5tH} ruiM*o<», or Ix'th, i 

ditto 

ditto 

ditto 

Imprisonment of either description for Court of Seasion. 
;i years and line i rrenideney Ma- 

i |{ihtnit<'or 
! trute of the l£n»t 

ditto 

ditto 

Impriftonment of eitlu’r d«>HCiiption for Presidency 
(1 month**, or }in«’ of 1,<KX» rupees, ori tiulo or 
both, ! t lute of the lirafc 

or 

ditto 

ditto 

ditto 

ditto 

ditto 

ditt< 

Imprisonment of either d*«erip!ion for 

1 mouth, or bin- of ru|»<*o'<, or| 

l><»lh 

ditto 

ditto 

ditto 

'Imprisonment of oil lior do4rrjptii>n for' 

1 month, or line of nnx-e*, on 

Ihith. 1 

ditto 

ditto 

' ditto 

i 

! 

of either description for.'ti 
months, or line of r»00 ruf)ef s, or tsJtb j 

ditto 

ditto 

j ditto 

[ 

r 

Simple imprisonment for 1 month, or 
fine of 2W rujM*es, or both. 

ditto 

ditto 

< 

I ditto 

Simple imprisonment for C months, or 
fine of 5tHl rnpfK'S, or Iwth. 

ditto 

ditto 

ditto 

Simple imprisonment for 1 month, or 
fine of 2<M) rupees, or l>oib. 

ditto 

ditto 

ditto 

Imprisonment of either description fotj 
0 months, or fine of l.WtO mpees, or 
lx>th. 

ditto 

ditto 

ditto 

Impriaonmeui of either dctcripitou fori 
2 years, or fine, or both. 

ditto 



mSE ETIDEKCE AND 


SCH. U~eontd. CHAPTER X.-CONTEMPTS OP THE LAWFUL 


I 


2 


Oflfenco, 


8 j 4 

WKetW a war- 
Whether tlie police ; rantoraeum. 
may arrest without ; mons shall 

warraut or not. ordiiiarilv 

I ijsaue in the 
I first instance. 


IWJ T}jr(tatin(f nny pfwm to induce him to refniiii|Shall not arrest with- Summons, 
from making a legal npplicaliuu tor protection out warrant, 
from injury. 


CHAPTER XL— FALSE EVIDENCE AND 


3 'Giving or fahricating false evidence in a judicial Shall not arrest with-iWarrant 
prtKjoediiig. out warrant. 


lOiving or fabricating false evidence iu any other ditto 


ditto 


(Giving or fabt hating fiilHO evidiuice vvith intent ditto 

to cause any person to la* couNicted ol a cajutul 

offence. ■ 

{ 

If innocent iktsoii W ther<hy convic U'd and exe* ditto 

cuted ; 

iOiving or fahrieating false evidiOice with ditto 

! ijitent to procure convution of an offi-nce 
pnuishublt) with transportation for life or 
with imprisonment lor seven )ears cu- up-, 
wards, 

I I 

190 Using in a judicial proceeding ovideuco known. ditto 

i to be false or fabricated. 1 


ditto 

ditto 

ditto 


ditto 


197 

Knowingly is.suiug or signing a false certificate 
relating to any fact of wliieli such certificate 
is by law admissible iu evidence, i 

ditto 

ditto 

108 

1 Using M a true certificate one known to l>e false, 
j in a material point. 

ditto 

ditto 


Falstv statement made in any declaration which ^ 

1 is by law receivable as evidence. 

ditto 

ditto 


i , ' 

(Using M tmo any such declaration known to l)e 

false. 

ditto 

ditto 

301 

ICausing disappearance of evidence of an offence' 
commitiedt nr giving false information touch-j 
ing it screen the offender, if a capital of-; 

ditto 

ditto 


If punishable with transportation for life or 
* imprisonment for ten years. 

ditto 

ditto 



OFFENCES AGAINST PUBLIC JUSTICE, 


XYil 


AUTHOKITY OF PUBLIC S 


Ct 


Wbethor liwiSaM**' Wbethor ooru* 
or not 


ruuiahtueut uudfr tUo litdiao PtJnal 

CuUe. 


Ity wluit Court 
triabU\ 


L.iiluMo 


Not CMWjXiund- 1 JH})ritf''nmont nf riUior dcscrijiti'Hi 
ubU’. 1 jX’af, ‘>1' wr 


fvr rr«**i\Uwy 
tnOtJ or 
trato »»f th^ tint 
or fa>c*‘iul clftiw. 


OFFKXOUS A(;AIXST JUSTU’K. 


Ibuliiblc’ 


7 j and 


of 8 


or Mft* 
ibo 


'A jtMTh iind inu'. 

'rr.in'<|»*'f fatloii ftir or riiformifl ii 


duto 


ditto 


Doatli, or a*> a 


ditto 


'.iiu ' -w for t)i*’ < 


ditto 


tlir- Jifto *•“ fubrioatiuj; Court of f 

<\ld«'Uco, IVewidvnt' 

or 




for t'lu 

ditto 

Jitt*' 

ditt-< 

iltto 

ditto 

ditto 

ditto 

1 

ditto 


ditto 

1 

1 ditt" 

ditto 

ditto 

ditto 

1 

! ditto 

of ritbi'r dojcription for.Court 
7 yean line. 

of 

ditto 

ditto 

Inipri»onn>ont of eiller description for Court of Bettion. 
aua &ue. 


of 

lint ciaii. 


t P. C 



xviii 

SGH. ll-conil 


FALSE EVIDEKCB AND 


CHAPTER XL— FALSI ETIDENOE AND 


Offence. 


8 

Whether the^lioe 
arrest without 
warrant or not. 


Whether a war. 
rant or a sum. 
mons shall 
ordinarily 
issue in the 
first instance. 


If punishable with less than 10 years’ imprison*! 
ment. I 


Shall not arrest with- Warrant, 
out warrant. 


202 Intentional omission to give information of an 
offence by a person legally bound to inform, ! 


ditto Summons. 


208 Giving false infctnnatioii respecting an offence, ditto Warrant, 

committed. 

20-1 Secreting or destroying any document to prevent ditto ditto 

its production as evidence. 


205 False personation for the pui'poee of any act or; ditto ditto 

proceeding in a suitor criminal prosecution, ori 
for becoming bail or security. 


200 iFmudulent removal or concealment, Ac., <»f pro-, ditto 

perty to prevent its seizure as u forfeiture, or* 
in satisfaction of a fine uufler sentence, or in 
execution of a decree. 

207 lOlaimingproperty without right, or practising de- ditto 

ceptiou touching any right to it, to prevent its 
being taken as a forfeiture, tn- in satisfaction of 
u hue under seutimce, or in execution of u decree. 

20Sk Fraudulently Buffering a decree to p;va8 for a smn ditto 

not due, or suffering decrtK' to be executed 
after it hai boon satistied. 


ditto 


ditto 


ditto 


209 False claim in a Court of Justice. 


ditto fiitto 


210 obtaining a decree for a sum not dittt, 

duo, or causiuij[ a decree to be executed after 

it has been satisfied. 

211 |l\die charge of offence made with intent to in- ditto 

iute. 

If offence charged lie capital, or punishable with ditto 

iraniiportatiou for life, or with imprisonment, 
fur a term exceeding 7 years. 

^ I 

Uarbouriog as. offender, if the offence he capital. Uay arrest witboQt| 

: warrant. ! 


ditto 

ditto 

ditto 

ditto 



idAOtBr 



OFFBNOBS MAIirST PUBUC 

6 ' j .» 1 r " ' ! • 

W1Hsih^T eom« ■ Famibinf n( Bod«r tbe fmth 

or not ponndlftbie or not. Oo4o 

Not^ coroponad-^ 

for tlie \ or lino, or 


Piwdoncy ] 

I trnto or J „ 

! tmto of thn frat 
■ 


ditto 

ditto 

ditto 

ditto 

ditto 

dittn 

ditto 

ditto 

ditto 


dittn 


ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 


\ of oi! Ih'r u. 

(5 mouth#, (^r ihu*, nr Wth 

of i 

'J yctir#, or lino, or Iw'th. 

tlitto 

-'} or liiM*, or bot!i, 

‘Into 

dit) ' 

Impnsnnntotit of otlor dt 
'j \odrrt aud turn. 

Ioipn#‘»ri»ii‘ u» of fjlh<*r d»‘ 
jtjo, i j lfH)th 

ditto 

5 y^^ari and fine. 


Moffli'* 
tmlo of ti)0 nrtt 
or 

ditto 


or 

of tlws ftrtt 


of 

(4' or Magia* 
trato of tho 
claas. 


imto of tbo frit 
or HHjomJ ' 

ditto 


tratA* or 

o of tho frit 


for' ditto 


for dittr) 


ditto 


for Con rt of 

orMskgi 
0 ftti 


FALSB KVIOBNCE AND 


SCH. \i.—e(mtd. CHAPTER XI.— FALSE EVIDENCE AND 

2 8 ' - 

Whether a w&r- 

Whether the police rwat or a Bum- 
Offence. may arrest without mons shall 

warrant or not ordinarily 

issue in the 
first instance. 

If punishable with transportation for life, or witbjMfty arrest without( Warrant, 
unprisoumont for 10 years. i warrant 


!lf punishablo with imprisonment for 1 year und 

1 not for 10 years. 

ditto 

ditto 

213 gift, il'e., to screen nn offender from Bhull in d arrest wltb- 

punishm<*i)t , if tlie offence bo euj>ital. n<)t warniut. 

ditto 

If punishable wiUi tr.vnpportation for life or v\ilb 
impriaonment for 10 jear«. 

ditto 

ditto 

If with iinprisonineiit ior lesa than 10 year*> 

dltte 

ditto 

2U Offering gift or restoration of property in eon- 
sideratien of sciveniug offender, it the (iffetu'*’ 
bo capital 

htto 

dilt( 

If pnuiwhnble witli tmnaportafion for life oi 
with imprisonment for 10 jours 

litto 

ditto 

If with impriflunment for le^ts than 10 yeara. 

ditto 

ditto 


215 (tifl to ludp to nx'Over moveable property ditto ditto 

of which a jK^raon has l*ocn deprived by an 
off cnee , without causing npprehensiou of 
offender. 

316 Harbouring an offender who has eeeapod from May arrest without ditto 
! custody, or whost* Bpprebeusiou hiui boeni wnrraut. 

I ordereu, if the offence lie capital. 


f 

punUhable with transportation for Ufe,* or ditto 

1 -*144. J-.-. * " iO 


ibtto 



OfTENm AGAINST^ PUBLIC JUSTICE. 


xxi 


OFFENCES AGAINST PUBLIC JUSTICE— 


5 


(5 


t 


VMictber bailaWe Wbt^hiT r^^m- Punwhmont umlt*r tlu* ludUu IVtm! 
or nut. pounJaMo ur not. C»Hio 


By w)»rtt Court 
t rift We. 


liu-llaWt.- 


Ni4 coinproiiiO- <4 ♦•ulier *.U'«oi'iiptiun 


ablo. 


an i tnio 


b'r C(mrt of 

l*n'»j 4 oui*y Ma- 

trato of thn tlr«t 
(‘lai**. 


Ijujai'.-.ntnoJit fur a ijOartiT .4 th.' looj;. I'lvoiilonoy Magi*- 
u^t t‘ Dit. awil <>j ! Ih> nj*t M/i, ]ito. trail’ or MttglK- 
Mflu'l tor (h“ t Hioirf, oi iuio. or U4li trato of tluv firni 

f la»i». or Court, by 
W lorb f |»0 ofTlUU'O 
t« t uuWo. 


diH'* 

Ojrto 

I ti’ipt Hoioi;),':iT i4 I ii lirr 

lit'M'ript ion forCiMirt 

of Se«»!ton, 



7 >• .ir- and liiu' 



ditto 

htt ' 

1 nipt) • < f 1 i' Ik v 

d> ‘1 ipt ton fold ’< urt 

of 



4 \ ■ .ir. and Jitu' 

Pri'n 

idi’iK'y Kfa« 


t.'ini rate «<»• Mu git*, 
ttato of t),,' tirat 

rhifVh. 


Jift . IinjTi" i .1 .niartoi ..j tliol.aitf Pi otoiirv MagN- 

5i 'fii, ij)-l ' } till’ *io., npttoii, pill oi At.iii'ifi* 

\iii’‘l t 0 t lio . 'iT- o! liMo, ui |•o^h, frafouf Iho firHt 

< or Court ^'y 
uluohtl lO ofToOOo 
i" tri.ililif. 


uitt 


1 iitpriH' .iiiiioie <4 1 1 ( ii(*r ili ^Miptiuii foi (’oijit of Soflittlon, 

< \ > M f< uji'i (u;> 


'lit t ' I 




ditto 


viitt’O 


tUuo 


Im ^ Iii.jui .-'iUiout '4 oi»h* 1 iphouptiui, jure,, lilt of Keii«jon, 

-in ui.4 !i(j‘ ProfiiloJH'y M,t. 

(/i»tnifo rir Magit)- 
ti.ito of tbo firiit 
chtw 

, { Uiproiui.ini (it f.>! .» <pMit< r <4 the long- I*ro«i(l(>nry 

* It' tor,’!!, ,Mi'J of tfjo (1< .trnptiuTj, pro.j tr.ifo f,f Magtff. 
M'U'vj t' r iIjo ofTi'iw (I, r.r hu.-, r>r ><t4l( i tiatr of tho 

I rliooi, <«r Court 
; by wbioh tbu 

1 offotico 141 in. 

I abb', 

uilto Itiiprinonmonf (-f » ishor ib nenplionfor 2 Pro*iJfticy Magin- 
yrarn, or tine, or both. | tniio or 

fratofjf Ibo ftrft 

I ( butt. 

i 

ditto fnipri^onmout of fithor (]r>iw;ri[4iou for Court of Sot«W)n, 
T yoat* at! i hne ’ Pro«ide»«y Mil. 

gbtratfl urMadi. 
tniU'of th« firit 
; cliw*. 

ditto I mprifonmout of luthor diwriplioD for ditto 

years, nith or witbont fine. 



FALSE EVIDiKCE AND 


SCH. CHAPTER XI.-FALSE EVIDENCE AND 


I 


2 


Offence. 


I 


8 


4 


Wbethor the poUoe 
may arreit without 
warrant or not. 


Whether a war- 
rant or a nxm* 
mens shall 
ordinarily 
issue in the 
first iustance. 


If with iro prison ment for 1 year, and not for 10 May arrest without! Warrant. 
I years, j warrant. j 


217 iPuhlic servant disobeying a direction of law with^Rhall not unrest with-lSummons. 

^ JA.. .... r *1. .4 f > ..A. I 


j intent to save person from punisbinont, or pro-j 

1 iwrty from forfeiture J 

out warrant, 

i 

1 

1 

218 IPuhlic servant framing an incorrect record or! 

{ writing with InUmt to sav*} person from punish-j 
j inunt, or proj>erty from forfeiture. 

ditto 

Warrant, 

210 iPuUic servant in a judici.vl pr<'K'<‘odingeormptly 
! making and pronouncing an onler, report, ver-j 

1 diet or decision which he knows to Ir' e(*ntrary' 

1 to law'. 

ditto 

ditto 

220 iCommitmenl for trial oi contineTuent hy a 

1 son having atithoiity, who knows that he is 

1 acting contrary to law 

ditto 

ditto 

231 jlnlentional omission to upnri lieml on the 

of u puhljo servant IhiuiuI hy law toap])rehenJ 
an offender, if the offence In' capital 

ditt- 

ditto 

^If punishable witli IranHportution for life, ur 
j iinprifiomnout for 1<I yearw 

ditl(» 

ditto 

If with iinpriioninont for less than lo years 

ditto 

ditto 

223 Intontional omission to apprehend on the port of 
a public servant lM:)un<l liy law to uppndieud 
person under stmtenoc of n Court of JusUee, if 
under senU'uce of death. 

ditto 

ditto 

If under lontence of trjvusportation or peual 
sorvitudo for life, or transirortatiou, imprison- 
ment or peual servitude for lo yejirs or up- 
wards. 

ditto 

ditto 

If under sentence of imprisonment for less than 
It) years ; or lawfully committed to custody. 

ditto 

ditto 

from confinement nogligootly suffered by 
a public servant. 

ditto 

SuiAlBOni, 


OFFENCES AGAINST PUBLIC JUSTICE, 


XXU1 


OFFENCES AGAINST PUBLIC JUSTlCE-eon/iHMf^;. 


Whetber beulablo Whctlier com. 
or u(»l. uriu>t 


undor tbo ludian Pentil By what Coilft 
Onio. triable. 


Baibbio. 


|Not coniptjuiid- I»npn«oiiiij*nit fur a qnartor of iht* l(»ng- Pnsiulcm'y 
ubio, i‘Ht turijj, uiid ot t lu' dtMoriptum, pn*. trwte ur 

! vidiHl fur tbu tifTcttoo. ui tint', ur bttb traU^jf tho 

cltuw, orCouHhy 
wUicn tho “ 


ditto 

dltt. 

Ifupn«oii!nt‘tit of luilior dohorijjtinn 
2 }t,;tr8, or fiuo, oi bitb, 

for PreMthmoy 
trato or 
trato of tho 
or 

ditto 

dltt > 

tniprij* iruimit of oitlu r doaoriptioii fot Court of B 

ditto 


nt of oitbor di'woriptiuii 
7 yars, or hn<\ u' both 

for ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

dltt( 

liiipri^uutneio <>f lulbor tloHcriptioii 
7 yoam, with or without fiio*. 

f<ir ditto 

ditto 

ditto 

Ini]jnt»omiuM»t (>( oitlior dfiK’rij 
't joar'rt, with or ujtbout lino 

for Court of SoiMiion, 
• •• Mtv- 

o or 

truto of the drat 

ditto 

ditti 

it of oitijer 

2 with or without fine. 

or 

Irate of the fint 


Not baikble. 


ditto TranisfiTirtation fur lif*\ or im 

roont uf «'ilhrr d<'«*crtptiojj 
», with or withotif lino. 


! or 

Cotiii (ft fJetiiott. 


U 


ditto 


ditto dmpriiionmt'Bt of r*jt))or d*‘j>orjption fur* ditto 
, 7 yoam, with or without tin**, 


Bailfthle- 


ditto ;lropri*ODm«nt of either doaertption 
3 yean, or fine, or i>otb, 


of 

PretidoBojr Ha* 
giatniteorlliji^ 
trato of Ute Bifi 


ditto 


ditto Istmpld iapxiaomse&t for 2 yotrt , or fiso, Pretidon^ lla«b- 

or both. ^ trato or Myia. 

trateof tito wft 
or MOOfid datf . 





XXIV 


OFFENCES BEEATING TO 


sen. 


CHAPTER XI.-FALSE EVIDENCE AND 


1 


i 


i 


I Wliother the police 
OfTenco. I may arrettt without 

; warrant or not. 

1 

I 


1 Whether a war- 
rant or a sum- 
1 mons ehall 
I ordinarily 
issue in the 
I first instance. 


‘ or nlwtrur-tion hy a person to his law- May arrest without Warrant. 
1‘ul upprrheuHion. warrant. 


Rc^iatiince or obst ruction t<< tlu' lawful nppr<- 
Ijcnsioii (»f another perenn, or rescuing hitu 
from lawful ciHtody. 

ditto 

ditto 

If olnirged w-ith an (tffctu.e fjuniahahlc with ti“anS' 
portation for litc, or iniprisoumenl lor Id 
years. 

ditto 

ditto 

If charged with a cajntal offence 

ditto 

ditto 

If the pt'i-HOn is sentenced t<> t ratispoH.dinn for 
life, or to tninsportiilion, juni.il senitudi' i>i 
iiiiprifionmeiit fm- pt \ear.s <<! a]iw<ud.- 

ditto 

ditto 

,If sentence of de.’ii 

dit t 

ditto 

Eseafio, or nttemp! to tscipe, fr.itn cuhtody for 
finlmg to tuinih!) seciiut) tor g.>o(l ])oiia\iouv 

dit I 0 

ditt 

\ ^ 

ruluw'ful return from transportation. 

ditto 

ditto 


o.ir 


i Violation of ('onditinn «>f remission of punish- Shall not arrest with- Buniraoua. 
i nient. out warrant. 


228 lutenlional insult or itUenniption to a public ditto 

j servant sitting in any stage ut u judicial pro- 
ceeding 


ditto 


Personation of a juror or aaaeeaor. 


ditto 


ditto 


CHAPTER XIL— OFFENCES RELATING TO 

*31 [Counterfeiting, or iiorfomiuig any part of the;May arrest without Warrant, 
process of counterfeiting, coin. j warrant. 

Count«rfi»ting, or performing any part of the; 
of counterfeiting, the Queen's coin. 1 


ditto 


ditto 




com 

AND QOTEBMUENT mUP8. 

XX? 

OFFENG 

|1S AGAINST 

t. 

PUBLIC 



6 


a 

bailable? Whether com- : Puuiibmeut nuder the Indian IVnal 
or not. poundable or not Ct)df, 

By what Court 
triable. 

Bailable. 

Not oompound. Imprisonment of either vlesotipU^m 
able. j 2 years, <ir line, ur h«>th, 

Magio^ 
trato or Msgta* 
trate of the 
ot second claas. 

ditto 

ditto 

ditto 

ditto 

Not bailable. 

ditto 

1 Imprisonment i>f either deseripti 'n for 3Ci»ijrt of 
' fill*' 

iri^trateor 
trate of the first 

ditto 

ditto 

«d eiih* r d<*j*rriptioij forConri of 

7 years mid n 

ditto 

ilitto 

ditto 

ditto 

ditto 

ditto 

Tninsp'^rtatioii forlifo, ori 
t f either deHcnptiiui fi»r l(t yenrs, 

, lino. 

ditto 

Bailable. 

ditto 

^nnm«'nt <'f eith<*r d.'Bonjitiori 
one year, or tine, or both 

1 

Magi a- 
or Sliigis- 
of the oVit 
or second elaaf. 

Not bailable. 

ditto 

Transportation for life, ntul fin* and Court of Seiiion. 

, riKorou* uiipnsonnn'ut for .'1 years 
! liefon* li 

ditto 

ditto 

Punishment of original senfenre, or, ifTbeCourthy 
j>art. of the puiii*^hment tuis U»en the original of- 
undergone, the re»idm‘. , feoco was triable. 

lailablo. 

ditto 

I 

Simple imprisonment for -> months, <<r 

The Court in which 


tiJi'i of or both ( the Ui 


to iUo proti* 
of 

XXXV. 

(Jitto ditto Imprisonment of either description for'Prfifidcnoy 

2 ywt, or tine, or t/oth. | trsle or 

of «> 


com AKD GOVERNMENT STAMPS. 


Not bailable. Sot compoand'jlmpriaonroent nf ©itber dcaoripUoo lor of Soiiioil. 

able. I 7 years s&d fine. 

•ditto ditto jTranfportalion for life, or impriaonmont! ditto 

I of ettber description for 10 yean, andj 
’ fine. ' 


I. P. 0. 



OFFENCES BELATINO TO 


BOH. n~-contd. CHAPTER XII.— OFFENCES EELATINO TO 


1 2 

8 

4 


1 

1 

Whether a war- 

. 1 

! Whether the poKce 

i rant or a sum* 

§ Offence. 

may arrest without 

mons shall 

♦ w* I 

\ 

V 1 

warrant or not. 

ordinarily 

d ! 


issue in toe 



first instance. 

i 

i%«#i 1 ^ - > ii: r . ai 




purpose ot couulorf citing coiu. j warrant. 


284 

Making, baying or selling instrument for 
' the purpose of counterfeiting the Queen’s 
coiu. 

ditto 

ditto 

385 

Possession of instrument or material for the pur- 
pose of using the same for counterfeiting coin. 

ditto 

ditto 


If Queen’s coin. 

ditto 

ditto 

286 

A.l)ettlng in British India the counterfeiting out 
of British India of coin. 

ditto 

ditto 

237 

Import or export of counterfeit coin, knowing 
the same to he counterfeit. 

ditto 

ditto 


Import or export of countoifeits of the Quceii’p 
coin, knowing the sumo t(t he coutiU'rfeit 

ditto 

ditto 

289 

Having any connterfeit coin known to Iw such 
when it onmc into possession, and delivering, 

'C., the some to any person. 

ditto 

ditto 


The same with respect to the Qneen's coin 

ditto 

ditto 

241 

Knowingly delivering to another any counterfeit! 
coin ns genuine which, ^yhen first possessed, 
the deliverer did not know to he counterfeit. 

ditto 

ditto 


PoMosBion of counterfeit coiu by a person who. 
knew it to l>o counterfeit when he bocamel 
possessed thereof. 

ditto 

ditto 


Possession of Queen’s coin by a person who knewj 
it to be counterfeit when he Wamo posscssedi 
thereof, ' 

ditto 

ditto 

241 

1 * 

Person employed in a Mint canstng coin to bcj 
of a different weight or compoeition from that) 

' fixed by law. 1 

ditto 

dHto 


OOIH AKO dOVEBXItlNT 8TA1IP3. 


COIN AND GOVERNMENT 


WLethor baikbk 
or uot. 

Wb<«thcr 
poondableor not 

raru*hmcot oBdor tlu' indkn TVnal By whut CooH 
1 \hK«. trubW. 

Not baikbio. 

Nut 

uf d‘')fortption 

d >tMd tlUf 

for Coo rt of Bo*iiaU| 




tr»l« of tbo 
clafi*. 

ditto 

ditto 


of 

ditto 

ditto 

Iinpr!M'iim*'nt » f uithrr Juacript ion fur ^ ’*•''**'* of 

:5 ,uid Un. • rn.“«ridonry _ Mtt 




of till* ifrit 

ditto 

ditto 

nf .‘ll 

10 


ditto 

ditto 

uf ('(>10 IV 

ditto 

ditto 

ditto 

1 rnprinwinortit <d<''if)u<r di’f 
and lim' 

Cunrt 

ur 

traUiof tbo fiwt 

ditto 

ditto 

i-)ii f. f 

(or 

.itj'i iHiu 

of 

diit- 

dit(< 

(1 

for C 




fra to of the drft 

ditto 

ditto 

10 S 

for aittA> 

ditto 

ditto 

linpr})»'»it(n( i»t ■^0' ujfb 

J '(ivxrn, uf fn 

wj tlu> coin r <fr bfif jj, 

Mafia* 

O’* 

tratn of th« drat 

{ or 

ditto 

ditto 

t iif fdthor 
d yrara and tine 

for Con rt of 

' gi•^^ta4^! or Mafia* 
fra to of 

1 clan#. 

ditto 

ditto 

Imprijiontn^iit of oi 

7 year* aud fino 

for ditto 

ditto 

dittd 

ditto 

iCoart of 

1 



8CH. ll-conid. 


OFFINCIS TO 

CHAPTER Xn.— OFFENCES RELATING TO 


0 

o 


8 4 

tWliether a war- 
Wbether the jpoHoe rant or a sum- 

Offence. maj arrest without mons shall 

warrant or not. ordinarily 

issne in the 
first instance. 


245 Unlawfully taking from a Mint any coining May arrest without Warrant, 
instrument. warrant. 

2-lC Fraudulently diminishing the weight or altering ditto ditto 

the composition of any coin. 


247 Frandulcnily diminishing the weight or altering ditto ditto 

the composition of the Queen’s coin. 

2'48 Altering appearance of any coin with intent that ditto ditto 

it shall pass as a coin of a different descrip- 
tion, 

24(^ Altering appearance of the Queen’s coin with ditto ditto 

intent that it shall ptvss as a coin of a different 
description. 

250 ^Delivery to another of coin possessed with the ditto ditto 

^ knowledge that it is altoied 

251 'Delivery of Oueen's coin p<->H8083ed with the ditto ditto 

i knowledge that it is altered. 

252 Possession of altered coin by n jK'rpon who knew ditto ditto 

; it to Ik? altered when he became possessed 

! thereof. 

258 Poesoesion of Queen’s coin by a person who ditto ditto 

I know it to be altered when he became possessed} 

' thereof 

254 Delivery to another of coin as genuine which, ditto ditto 

when first possessed, the deliverer did not 
know to be altered. 


255 |Counterfeiting a Government stamp. ditto ditto 

256 jllaving poMession of an instrument or material ditto ditto 

for the purpose of couuterfoitiug a Governmout} 
stamp. 

t 

257 iMaking, buying or selling instrument for the ditto ditto 

purpose of counterfeiting a Government stamp. 

258 iSalt' of counterfeit Government Stamp. i ditto ditto 

I i 

. 1 

259 Having possession of a counterfeit Government ditto ditto 

stamp. j 


260 Using as genuine a GoTerament ittmp known* ditto ditto 

1 to bo countorfoit. 



COIN AND OOVKBNMBNT STAMPS. 

COIN AND GOVERNMENT STAMPS-con^muei. 


5 

6 

7 

a 

WKether biil- 
ablo or not. 

Wliotber com. 
poondablc or not. 

PuQuUmont under the Indian renal 
CkmIo. 

By Outtii 

triable. 

Not baii&ble. 

Not compound- Iniprisoomcnt of either doacription for, Court of SotsioO. 
able. 1 7 yean and tiuo, S 

ditto 

ditto 

InipriNoumont of either description for Court of S4Ni«ion, 
d years and tiiu* !*n^aid<incy Ma« 

: ffistrute or Maffi»> 

! t rate of tho nrtt 

1 cUiis. 

ditto 

ditto 

Imprisonment of either desciiption for 
7 years and tine. 

ditto 

ditto 

ditto 

Imprisonment of oitiier description for 
d jears and tine 

ditto 

ditto 

ditto 

Impriaonmoiit of either di'seription fur 
7 year* and line. 

ditto 

i 

( 

ditto 

ditto 

Imprisonment of ritbor ib'scription for 
5 yi'arn and line. 

ditto 

1 

ditto 

ditto 

Imprifionment of oither description for ditto 

lu yonn and line ' 

ditto 

ditto 

Imprisonment of eitbm descrijilion for 
d jears and hue. 

ditto 

' 

ditto 

ditto 

Imprisonment of either tieweriptiou for 
r> years and line. 

ditto 

ditto 

ditto 

Imprisonment of either description for' 
‘J ymrs, or line ol ten time* the value, 
f'l'theroin. j 

i 

Presidency Mafia* 
tmto or Mafia. 
Initoof the 8nt 
or iKM'ond data. 

Bailable. 

ditto 

Trans|K;rtation for life, f»r imprison* 
iiiorif of either description for lU years,' 
and line. 

Court of Beaiion. 

ditto 

ditto 

Imprifi.inmeni of either d«‘»cription for 
7 jeare and line. 

ditto 

ditto 

* ditto 

) 

ditto 

i ditto 

J 

j 

ditto 

ditto 

ditto 

1 

1 ditto 

ditto 

ditto 

ditto 

[Court of SoiMou, 
Preaidopoy Miu 
giatrato or Ma^ 
traU of tb« fimt 


dititd 


'iitto Imprifonm<Mjt of d«icri|>liott for! 

7 jrcan, or fijae, or l>c>tb 


OFTBKOBS EELATJKG TO COIN, STAMPS, 


SCH. ll--conid. CHAPTER xn.~OFFENCES RELATING TO 


1 

1 

J 

3 

i 

4 

Whether a war- 

i 

i 

Whether the |)olice i 

rant or a sum- 

Offence. j 

1 may arrest without 

moDS shall 

'43 

1 

i 

1 

1 

j warrant or not. 

ordinarily 
issue in the 



1 

1 

i first instance. 


2C1 fJKffacinpf any writiupf from a nuhatance bearing: a May arrest without' Warrant. 
Guveinrntmt stamp, or rfuioving from a docu-j warrant, 
mont u stamp UHcd for it with intent to causes 
loi»!j to Government. 


202 Using a Govormnont stamp know n to have boeuj ditto ditto 

before used. 


203 Erasure of mark denoting that stamp has been ditto ditto 

uaed. 1 


CHAPTER XllL— OFFENCES RELATING TO 


204 IPraudulcnt use of false instrument for weighing Shall not arrest with* Summons. 

, out warrant. 


205 

Fraudulent use of false wi'ighi or measure. 

i 1 

ditto 

ditto 

200 

Being in possession of falge AVt-ights or measures 

1 for fruudulout use. 

i 

ditto 

ditto 

20/ 

! ^ 

;Making or selling false weigh! a or measures for 

I fniudulent use 

ditto 

ditto 


CHAPTER Xrv.—OFFENCES AFFECTING THE PUBLIC 


2CD 


jNegligontly doing any net knowm to tie likely to May arrest 
spread infection of any disease dangerous tot warrant, 
lifo. 


without Summons. 


270 

Malignantly doing any act known to be likely toj 
spread infection of any disease daugeroua Ue 
life. ! 

ditto 

ditto 

271 

jKnowingly disobeying any quarantine rule. Shall not arrest with 

oat warrant. 

ditto 

273 

j Adulterating food or drink intended for sale, so' 
os to make the same noxious. ! 

ditto 

ditto 

273 

Seilliug any food or drink as food and drink’ 
knowing the tame to be noxious. ; 

ditto 

ditto 

274 

! . 1 

Adulterating any drug or medical prepamlion: 

I intended for so as to lesson its eSono^, or 

' to change its operation, or to moke it nnsuma J 

ditto 

ditto 


UBASUftS, PUBLIC HEALTH, SAPm, 


TTTi 


com AND GOVEBNMENT 


^ betbpf baiUble Wht’tbor ruuutum'ut unt}t>r tbt> liiJutn IVwU { By wb«t Court 

or nut. iHiOiitUbW or nut C’chIu, > 


BailabK*. N'tH comiwund* ltHpri»*mmunt of d<»*t'ri|>tii‘n fttr of 

j ubl*'’. j or Jiao, or both. 

of tlD«i ^nt 


(luto i''nfv>rM' 

or flat', tmto or 

' C‘f 

t>r 


ditto 

diuo 

<ii tine, oi 

of 

Hrintni! o or 

of thu lirft 

WKIGHTS AND MKASV 

ui:s. 


Bailul'lo, 

N"t 

«if l it hor d«‘»crijttion for 1 
•, III , nr bnth. 

tr«l« o 

frtitiiof tint 

or 

ditto 

ditto 


ditto 

ditto 

ditto 

dlttn 

ditto 

ditto 

ditto 

dittii 


HEALTH 

, .SAFETY, rONVENIEN’CE. DEf'ENCY AND MORALS. 

BaiUbl'**. 

,Kot. f■omI)Oun^l■ rnipn*''tunf‘iit <>f oithi-r «]* Aoription for 

‘ «, nr tin*', or but h. 

trau of tho dnt 
or 

ditto 

ditto 

for 2 

, or fiu<\ Of Isitli 

ditto 

ditto 

ditto 

!liDpnV>nm#»nt of oit her for ft 

1 niontliH, or fine, or both. 

ditto 

ditto 

ditto 

Impriionmtent of felthor doBoription for 
d month*, or fiuo of rufKM?*, or 

! )>oth, 

i 

ditto 

ditto 

ditt'<’> 

\ 

ditto 

ditto 

ditto 


ditto 

ditto 



xxxil 

BCE. 


0FFSNCB3 AFFECTINQ THE PUBLIC 

CHAPTER XIV.— OFFENCES AFFECTING THE 

DECENCY AND 


Offence. 



4 

Whether a war- 
Wliether the police rant or a stun, 
may arrest without xnons shall 
warrant or not. ordinarily 

issue in the 
first instance. 


275 Offcrinpr for sale or issuing from a dispensarylShall not arrest with- Summons, 
any drag or medical preparation known to, out warrant, 
have been adulterated. 


27 c Knowingly soiling or issuing from a dispensary ditto ditto 

any drug or medical prepjiration as a different;' 
drug or medical preparation. 

277 Defiling the water of a public spring or reser- May arrest without ditto 

voir. warrant. 

278 Making atmosphere noxious to health. Shall not arrest with* ditto 

out warrant. 

279 Driving or riding on a public way so rashly or'May arrest without ditto 

negligently as to endanger human life, &c. j warrant. 


280 Navigating any vessel so rashly or negligently as 
to endanger human life, &c 


281 |£xbibiiion of a fahic light, mark or buoy. 

282 Conveying for hire any person by water, in a 

vessel in such a state, or so loaded, as to 
endanger his life- 


888 Causing danger, obstruction or injury in anyj 
public way or line of navigation. l 


ditto ditto 


ditto 

Warrant. 

ditto 

Summons. 

ditto 

ditto 


884 Deolbg with any poisonous substance bo ob to Shall not arrest w ith- 
endanger human life, Ac. | out warrant. 


ditto 


385 Dealing with fire or any combustible matter soiMay arrest without ditto 
as to endanger human life, Ac. | warrant. 

880 So dealing with any explosive substance. ditto ditto 


887 80 deoding with any machinery. 


Shall not arrest with- ditto 
out warrant. 


A person omitting to guard against probablej ditto 

aangor to human life by the fail of any build* 
ins over which he has a right entitling him to 
pim it down or repair it. 


|A person omitting to take order with any animaIjMay arrest without 
' in his possession, so as to gxiard against dangsrj warrant, 
to human life, or of grievous hurt, from such' 
aaimai. 


ditto 


ditto 



HKALfH, SAFBTT, OONTENIBJICE, BTC. XXXUi 

PUBLIC HEALTH, SAFETY, CONVENIENCE, 

MORALS — coniiH tied. 


5 ^ 0 j 

Wbethw IxiiUble Wln»thpr POm- j 
or aot. t»ouiidiiliileoruot I 


ruisisUnicnt tht' ImIulq Tensl 
C<uic. 


8 

Hy whtt Court 


Bailable, 


Jitto 


Not 

alilo 


•‘t lo- n' 1,.*, cr h! 


I or »ocojid < 

! ditto 


ditto 

ditto 

Uli' 

! 



Fit'..' 

vlUto 

ditto 

!n>f h. 

ditto 

ditto 


ditto 

1 ditto 

1 

t 

t 

! Ill* , "1 

ditto 

ditt.i 



i. f.>r “ Aijy 

! in** '“f 


Mil pill. 
' f th(' rtr«t 

of oi( 1 

LtO’, bt t ll 

iloitri ipt 


ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 


ditto tiitto 


of ‘Ji 

fif »•>! 

Ot ilhi' 

iitj.,} 

ditto 

ditto 


diMo 

ditto 

, tni* r.r 

fr.it t fir*t 

ditto 

'Any 


I. P C. 



zxrvi 


OFTINOBS AFFBOWNa THB HUMAN BOUT. 


8CH. U-conUl. CHAPTER XVI-OFFEHOES AFFECTING 

offences 


^ 1 

2 


i 

. [ 


Whether tho police 

a 

c 

Offence. 

may arrest without 

'J i 


warrant or not 


I i 


4 

Whether a war- 
rant or a 8um- 
mous shall 
ordinarily 
issue in tho 
first instance. 


'if act is done with Vnowdodfrc that it is likely to May arrest without Warrant. 

1 (iinso (h'ntij, hut \Mthout any iuteutiuii to warrant, 
j cuuitfe death, 

8(hlrA Cauriug death by rash or negligent act ditto tlitto 


3(»5 i 

Ahr'tment of Rnieide committed by a child, or 
insiiuo or <lelirioiiH person, or an idiot, or u 
perm, 'll iuttixieated. j 

ditto 

ditto 

( 

t 

Abetting the commission of suicide. 

ditto 

ditto 

307 ' 

Attempt 1 0 murdrr. 

i 

1 

ditto 

ditto 


i ‘ 

Ilf such a('t tMusi* hurt to any person | 

ditto 

ditto 

1 


lAih-mpt hy Ufe.ooiui(,t to murder, if hurl h' 

ditto 

t 

ditto 

m 

; 

Atti'uijtl to c<uuniit culpahl" hoiuicid<'. 

ditto 

1 

ditto 


It such act. cause hurt to any person, 

ditto 

ditto 


\! tempt to commit suicide. 

1 

[ 

ditto 

ditto 

;nt 

h oig a 

dif t n 



of Mi s'Carnaiff' ; 


oj lujin'on to J nlno'H Children ; 




di.ill Tint .nrrcHt with- 
out warrant. 

Warrant. 


Ilf tl'i' vvom.in he <{uieK wiih child. 

ditto 

ditto 

S3 3 

• , , * 
;Luusuig iniscanuige without woman g consent, i 

ditto 

ditto 


Death by an net douo with intent to 

ditto 

ditto 


If act done without woman's consent. 

ditto 

1 ditto 


Act done with intent to proTont a child bei_,. 
born idiTC, or to cauao it to die after ^ birth. 

ditto 

ditto 



OFFENOBS AFFBOTINO THE HlHytAN BODT* 

the human BODT-wnf, •»«<«<. 

affecting Life — concluded. 



Whether ^ble; Whether com. PunUhment unaer the ledUn Peual 
or not. pouudable or not- Code , 


By whftt Court 

Iriahlp. 


Not bailable. Not compound. Impmonment of ebbor dcscripiion ft.r Court of 
! !'• >oiir», or hue, or both. 


Bailable. 

ditto 

1 

Imprisonment of de^cripti-.ii for Court of So««ioM 

f, wt (sue, or bulb, rnwbhnmy Ma 

ffim T»H' or 
tnito of the 

Not Ixiilablo. 

* diltti 

t 

Deatb. .-r tr.i!Hp<.rt itiioi for life, or mii- 
ptiKoUtlKIlt for ItlAiMlK, UU'l JilM' 

Court of 

ditto 

ditto 

ImpriMimnoiit ct iitber dc»(’iipti>>i) for 
l<t ate! htu'. 

ditto 

ditto 

<litto 

ditto 

ditto 

dittfi 

^ ditto 

'riaiisport.ition f..j lije, oj- an abino. 

ditto 

ditto 

' ditto 

t 

iKsitb, or iis ub'>\(* 

ditto 

Bailable. 

1 

diit . 

( 

Imp! i.'h.>iiment of citbei ileM^riptiou for 

> d jeurs, .‘r line, or b.tli 

ditto 

ditto 

; ditto 

I ID Ji! tb* o jfii'lit of <*ltl)er deHei!ptl")J fur 

7 ui luie, ..i i..,( b 

ditto 

ditto 

1 ditto 

.‘'Uiiplu ittij.n-eottnirnt foi 1 jvur 'O tine I'refcidnit'y Af 

i 

1 

( 

j 

i 

trulo or M 

Iti-ite i,f fhft 

or »i.*t‘oud cb 

N\it b.iilablt’ 1 

1 

1 ditto 

Tr.iurp-. rt.it ion f..(> Sa.- and line, < 

'onii of HirnsJi 


of Ihc E.t'posurr of Jujnutti; and oj (he ('<it>rrnl,itrn( uf JJtrtlis. 


Bailable 

Nob fonipouuii 

( able. 

. Iniprift'onuent of <-it ie*r doscriptiun f(>r Court of 8e«»i 

d )' arm, or tine, ur but i). 

ditto 

ditto 

Irnprisoiun'-nt --f eitlior ded.. ripti<<n for 

7 jear*v and tine. 

ditto 

N'oi bailable. 

i ditto 

'I ram'yvtrtali.rn f^r life, f-r irnprinotiment 
of eiihni des/.nption for 10 )f!aiA, and 
tiue. 

ditU 

ditto 

1 ditto 

1 

Imprbowroont ^»f cither de«.-riptioii for 

1 lu ye^ir* juid hue, 

} 

ditto 

ditto 

i ditto 

.Tfaccfrortatioo for life, or m at>ovc. 

|lnipri»onment of ftither de*oription for 
y«w», or due, or both. 

ditto 

ditto 

ditto 

ditto 



xxxviii 


OFFEKCES AFFECTING THE HUMAN BODY. 


SCH. CHAPTER XYI.-OFFENTCES AFFECTING 

Of the Oaudng of Miscarriage ; of Injuries to JJnhom Children ; 


2 


OfEenoe. 


3 

Whether the police 
may arrest without 
warrant or not. 


Whether a war- 
rant or a tom* 
mons dciall 
ordinarily 
issue in the 
hrst instance. 


816 Oaunng death of a quick unborn child by an aotlShall not arrest with* Warrant. 

amounting to culpable homicide. out warrant. 

817 Exposure of a child under 12 years of age bylMay arrest without ditto 

parent or person having care of it, with mten- warrant, 
tion of wholly abandoning it. 

818 Concealment of birth by secret disposal of dead ditto ditto 

body. 



328 1 Voluntarily causing hurt- jShall not arrest with- Summons. 

1 i out warrant. 

1 ! 

824 I Voluntarily causing hurt by dangerous weapons May arrest without ditto 
or means. I warrant. 


325 j Voluntarily causing grievous hurt. 

{Voluntarily causing grievous hurt by 
j weapons or nioaus. 



ditto 

ditto 

dangerous 

ditto 

ditto 


327 'Voluntarily causing hurt to or tort property or a 

J valuable soenritv, or to constrain to do any- 
! thing which is illegal or uhicb may facilitate 
j the commission of an offence. j 

ditto 

1 

1 

I 

Warrant. 

328 iAdministoring stupefying drug with intent to 
i cause hurt, &c. 

ditto 

ditto 

32l> 'Voluntarily causing grievous hurt to extort pro- 
petty or a valuable aecurity, or to eonstiuin to 
do anything which is illegal or which may 
facilitate the commission ot nu offence. 

! ditto 

1 

\ 

ditto 

riljf causing hurt to extert confession or 
information, or to comixd restoration of pro- 

, ditto 

i 

ditto 

V olunUrily causing j^rrievous hurt to extort 
(eauou or ittlormotion, or to compel mtora- 
Uou of property, 

ditto 

ditto 



OFFENCES AFFECnNQ THE HUMAN BOUT. 


THE HUMAN BODY-eon/wW. 

of the Etpoture of InfanU; <md of Coneealment 0/ concluded. 

6 

Whethet bajlabk WhfttW eo»- Punithineiit nadtr the ladita Bt 

or not jpottndibloornot Code. ^ 


Not bailable. 
Bailable 


Not eomponnd- Impritonment of either deeortptioa forlConit of Seiiioiu 
oble. j 10 jeaia and fine. j 

ditto Jmprifonment of either deacriptkvn for! aitto 
I 7 yearn, or fine, or iKJth. ! 


ditto 


ditto ilmpriaonment of either deecriptlon for Conrt of 

; 2 year#, or tine, or t>oth. j Projiideiiey, 


fimt 

or Kocond 


Hurt. 


Bailable. 

ditto 


ditto 

Not bailable. 


ditto 


Compoundable. ^ 1 mprigonment of either JoKeriptiim for 1 Any 

1 : year, or fine of 1 ,(KM) rnpeii», or both, i 

Cotnpoundable Itpprinonment of either description for Court, (»f Kention 
■n |>ormi»-, S yoara, or fine, (ir both. j l*i'e*jt|ency Mai 

Bion i# or 

tlie Court l>e.' t of th« drit 

fore which a! or 

proBccution is 

fwndiug’. j 

I 

I ' / 

jNot compound- Imprisonment of either deiieription forj ditto 


able. 


ditto 


ditto 


7 year# and 


I 

Transportation for life, or impri«onment Court of 
of either de#<Tipti'm for 10 year#, lud- I’r»uiide Mai 
finr irirtmteor 


Ifirtmteor 
trato of tlio d'rtt 
cla«#. 


Imprisonment of eiihcr description for Court of 
, 10 year# and fine. ' 


ditto 


ditto 


Bailable. 


ditto 


ditt-o 


ditto 


ditto 


ditto 




ransporUtion for life, or imprinonroenl 
I of either description for 10 yearn, and 


ImprUonment of cithflT description for 
7 years and fine. 


ImprisorDment of either daMjripUoti for' 
10 years and fine. 


ditto 

ditto 


ditto 



OFmOBS AFfBOimO XHE HtTHAN J3QST* 


SCH. n-tmid. CHAPTEE XVL-OFPENCBS AIFIOTING 

Of 


'■9 


2 8 . 

Y , Whetber a war* 

Wbetber the police mat or a anja* 
Offence. tbo&J arreet withoat mona sball 

warrant or not. or^arilv 

issae in the 
first instance. 


382 Voluntarily oauiing hart to deter public servant Hay arrest withoatlAVarrant 
from his duty. warrant. 


333 Toluntarilvcnnsing grievous hurt to deter public ditto ditto 

servant trom his duty. 

334 jVoluntarily causing hurt on grave and sudden Shall not arrest with- Summons. 

provocation, not intending to hurt any other out warrant, 
than the person who gave the provocation. 

335 [Canaing grievous hurt, on grave and sudden pro. Mfiy arrest without ditto 

vocation, not intending to hurt any_ other warrant, 
than the person who gave the provocation. 


336 Doing any act which endangers human life or 
the ixjrsoiial safety of others. 

ditto 

ditto 

Causing hurt by an act wliich endangers 
human life, &c. 

ditto 

ditto 


33S iCaiiaing grievous hurt by an act which endan- 
gers nunian life, &c. 


ditto 


ditto 


Of Wrongful Besiraint 


341 

jWrongfully restraining any person. 

i 

iMay arrest without Summons. 

1 warrant. 

342 

jWrongfully confining any person. 

ditto 

ditto 


Wrongfully confining for three or more days. 

ditto 

ditto 

m 

|Wrongfally confiaiog for ten or more days. 

ditto 

ditto 



QifiNOBS imcrriKa tbi nmm bodt. 



THE HUlCAir 

Hurt— coDolBdad. 


Whether btiltbU Whether com* 
or not {Kmadftbieortttrt;. 


Pft&ithaent oodler the locUoo Petud 
Code. 


8 

whilOottil 

Uiftidi. 


Bailfthlo. 


|Kot oonpoimd jliapHeoiioioot of either deeeriptioQ forOoitri of B en i o w , 
able. 3 year*, or hoe, or both. ! Preeideocjr Me. 

1 jiietinteorMi^e. 
tnile of the smi 

! clliM 


Not bailable. 
Bailable. 


ditto jlmpriaonmeut of either dweription for t'otirt of 
I 10 years and fiuo. 

K • 

'Imprisonment of oither doeonption for Any 
I month, or lino of 600 rupoos, or 
both 


ditto 


ditto 


ditto 


ditto 


whi'ii ^ 4 yours, or tino of 2,0<W rupoos, or 

sion U ifiven by! ’ 

tlio Court bo*i in»lo i f tb« fust 

foro vvliioh a| or 

prosecution is 
ponding. 


Not compound* Imprisonmoiit of oitlior doirM|.ti<»n for Any 
, able. j 3 months, or hue of 250 or 

both. 

1 Compoundablo Iniprisomnont of fit her dow'nptiou for pj/^siduney Mujifis* 
' when perniis- tJ itumlhs, oi titio of 500 oi tmto nr Mi»ifi«' 

simi is given by, both. into of tlo’' brat 

tbo Court Ik'- or scoorol 

fnru wiiioh « 
proR<vunon is 
, pending. 

ditto Imprisonment of either des'Tifition f u diff< 

2 \ours, or fino of »■ or 

both. 


Wrongful Confinnnmf . 


Bailable. 

ditto 


ditto 

ditto 


Componndalilo. Simple imprisonm<*nt for 1 
\ fine of 5iX) ruje'es, or hfAh 


ditto 


r.f ei 

, or fine of 1, 

both. 


or Any 


, or' 


Afagii 


of tl 
or fwotid 


Not compoond-jlmprisonment of rilher d»*ieription 
able. I 2 years and fine. 



ditto 


of ei«her description 
.‘1 years and fine 


gUtmteor 
irate of the 8 rsf 
or 


I. P. C. 



slii orrsNcss AfrEcrmo rm HCtfAN boot. 

SCH. ll—emld. CHAPTER XVI.— OFFENCES AFFECT- 

Of Wrongful Bettraint and 


1 

2 i 

3 

4 

WTiether a war- 

• 

i 

Whether the police 

rant or a sum- 

§ 

Offence. 

may arrest without 

mons shall 

»fW 

1 

( 

warrant or not. 

ordinarily 
issue in the 


1 


first instance. 

.845 

Kei'ping any fV'rson in vvronpf'd cortfinetnont, 
know'itu' .d.at u. writ has bcc-u issued tor 
li Iteration. 

1 

Shall not arrest with- 
out warrant. 

i 

i 

Summons. 

m \ 

i 

Wrongful confiiiCrnout in 

! 

May arrogt without 
w arran t. 

ditto 

847 

Wrojiyftil confir enient fur Ihc nurpose of extort' 
jilig pro|K*ilry, oi i .iiHli.iiuii.ui'to un .ict, Ac 

ditto 

ditto 

848 

, I 

|Wrongful courmeuo'rii' for (ho purposo of extort- ditto 

! uia ' oiil'o '.uo’i or iufoiinal ,ou, < r (>t touipelliiiK 
real'j ration of pi''))oity, Ac. 

; , 

! 

ditto 



Of c 

1 

Criminal ForCi 

852 

'.■\«fiuili nr UM'of () noiud l-uc'' otlioim.e 

i 

on ...1 1 \c i>i >, .oc.ui ti. 

•^hnll not arrest with-, Bttiumons. 
i.nl warrant. 

853 

;.'\r''”nl' or t -o of • ii!)'''i'd foivo to df'ter a publi' ;.Miiy arrest without Warrant, 
tt'o v.i'.'f i u'lii -.O'ci * po duty. wariaut 

85 i 

‘Assault n iriA of CM imi-utl foH'c lo a w.iinan w nl,i ditto 

ditto 

855 

iAs"4;'n!( or riinnnul { . .'o wiih intent to dl' 

1 

• '^hall not arrest with- iSummona. 


lioniMir n ci hn ih.iu on gru>0‘ ami out wanaut. j 

t-udtlcn 5>,'o\oiMtIou, ' 1 


856 jAH*niilt nr I’v’nnln.-l force u' attempt to rtonmlt May arrest without Warrant. 

thelt ot projH'T'tj worn i,r eoju^-d !ij u peis n., warrant. > 

857 Assault or u.)e of cr'uninal force in attempt^ ditto ditto 

wr<'ugtully to contim' a jh .-sou. , 

858 or usG of rriiiiijial force on grave and Shall not arrest with- Sunamonj. 

sadden provocation out warrant. 


Of Kidmtpptng^ AMttetioi 

Kidnapping. nrreat without; Warrant. 

warrant. 


ditto 


Kidnapping or aMncting in order to mnrdor. 


ditto 


0FF£NC£8 ArF£CTINO TB> HUVAN BOOT. 



ING THE HUMAN BODY— 
Wrongful Confinement — concluikii. 


Whether hailabh^ Wlieth^’r c-ntn- un Ily wli»t Court 

or not. poumiibleor not. CVU,* trjubU. 


Bailabh\ Xot coinpouuti' nf t'i' !j<>r 4 f irCwtut cf 



able. 

1 ? ji'.trH, it) itddiii.'U f.> impriinuimi'h: 
ntidcr tiny ^-tlmr inctKoi 

Cr.*«ld 
(fi »(;.<!«» or 
trnU'.it the timt 

ditto 




ditt' 

diltti 

of t-ifiitM dmi.’ripti 01 for 

d y Cal M wind li 


ditto 

dittri 




y M«- 

Maifiii’ 


Afinauif. 


ditto 


Cc'niiKjaudablt 


la;*, u 


<tf fill.'*' ‘h’p Ti’t’iMfj { I* "t Any 


Jsot C'linpouiad- Irn)'ti‘<>.nin« ?)i . f h.-r j tp- 1. u f -r 'j ('r. ftl- 
al'ln warn, or <;r 1" t li t; • 


ditto 


ditto C' 


ditto 


I r 


ditto 


Xot bailal'lo 
Baiiahle, 
ditto 




A-y 


ditto 

jCompoundablo. 


Jmprhnnmor.t of mi lor d' * I'.jdi o. f »r 1 
jt'ur, - r Uoo ■ f I 




of ‘Jtio 


and Fnrr^^d Ijulx’ur. 


Not bailable 


iNot compound- Imp* i«orini»*rt of :,h*'r d**i»onph in for Court of 
j able 7 JOi vr» and I'r»'»ideftcy Ma- 

; i{i»ti!At^or Miiffii- 

t nvt a of tbo OTit 


ditto 


ditto 


Trroi»portati<m for life, or njfoTOtja im* Court 
pritofimoQl for 10 yeart, and fiu*. 




Kidnapping or abdneting with intent eecretly . 
and wrongfolly to confine a pereon. warrant. 



Kidnapping or abdneting a woman to compel her| 
marriage or to cause her defilement, 

ditto 

ditto 

887 

j Kidnapping or abducting in order to subject a 
person to grievous hurt, slavery, Ac. 

ditto 

ditto 

868 

Concealing or keeping in confinement a kidnap* 
ped person. 

ditto 

ditto 

869 

jKidnapping or abdneting a child with intent to 
take protterty from the person of such child. 

ditto 

ditto 


Baying or disposing of any person as a slave. 

Shall not arrest with- 
out warrant, 

ditto 

171 

Habitual dealing in slaves. 

May arrest without 
warrant. 

ditto 

172 

Selling or letting to hire a minor for purposes of 
prostitution, £o. 

ditto 

ditto 


978 Bnving or obtaining posiesvion of a minor for! (litto ditto 

the lanie parpoiea, 

874 Unlawful compuliory labour. ditto ditto 


Rape. 



May arrest withootlWarrant. 
warrant. 


Of Unnatural 

977 Unnatural offences. May arrest without Warrant. 

warrant. 


CHAPTER XVn.-OFPBNCES 

Of 

jlbj «nwt iritlu)ii«Wimai, 
wstnat > 


orftHCis AaAiirsT ptonmt. 



THE HUMAi? 

Forced Labour — oonclnded. 


6 

Whether bntl* 
able or not. 

! « 

1 

Whether oom- 
iponndable or not. 

j I 

1 

1 

f 

1 

1 

Ptmiahment nnder the Indiaa Penal 

1 Code. 

1 1 

1 1 

1 

8 

By whai Oo«l 
triaUi. 

Not baUahle. 

J 

Not oompOllnd^IInpri•olltnent of either deoeription for 
able. j 7 yeari and fine. 

Clottit of 6«itloA« 

ditto 

ditto 

'ImprUonment of either description fori 
I lU years and fine. 

j ditto 

ditto 


' ditto 

1 ditto 

ditto 

ditto 

^Paniabmeut for kidnapping or alKluor 
tiou. 1 

1 ditto 

1 

ditto 

ditto 

1 

Imprisonment of oitiier di>scription for 
7 years and fine. 

^ ditto 

1 

i 

Bailable. 

ditto 

ditto 

1 ditto 

Not bailable. 

ditto 

jTrangpnritttion for life, or Imprison J ditto 

inent of either description for Itl yoars,' 
j and fine. j 

ditto 

ditto 

.Imprisonment of either description for Cnnrt of flewloni 
; 10 years and fine. I Presidency Ma* 

(ristrate orifice* 
tmto of the fini 

1 class. 

ditto 

ditto 

ditto 1 

' ditto 


Bailable. 


iCompouadsible. •lropruionin<‘ut of either deacription forjAay IfagiHntA* 
j I year, or fiue, or Iwth. 


Rape. 


Not bailable. 

! 

N(^ eompoond> 
able. 

Transportation for life, or imprison' 
ment of either description for 10 years, 
and fine. 

Court of fiatfioii. 

Offences. 

Not bailable. 

Not oompoond* 
able. 

1 ! 

Traafportation for life, orunpriaoninoat 
of either description for 10 years, and 
fine. 

i 



against pboperty. 

Theft. 


Not bfttlablt. Not oofDpoa&d>|lm;mfoiiiB«&t of detcnpikm for 

ablt. 8 yeuf, or fine, or both. 





CHAPTBE 


1 

2 

Offeaoe. 

8 

Whether the TOlice 
may arrest without 
warrant or not. 

. 4 

Whether a war, 
rant or a sum. 
mous shall 
ordinarily 
issue in the 
first instanee. 

880 
881 1 

jTbeft ID a building, tent or vessel. 

May arrest without 
warrant. 

Warraut. 


Theft by clerk or servant of property in posses* 
sion of master or employer. 

1 ditto 

ditto 

i 

1 

882 ^ 

rheft, preparation having been made for causing 
death, or hurt, or restramt, or fear of death, 
or of hui*t or of restraint, in order to the coin* 
mitting of such theft or to retiring after 
committing it, or to retaining property taken 
by it, 

ditto 

ditto 


.... _ 

1 



Of 


884 

Extortion, 

|sball not arrest with* 

1 out warrant. 

1 

i 

1 

Warrant 

885 

Putting or attempting to put iu fear of injury, 
lu order to commit oxtorliou . 

1 

1 

ditto 

1 

ditto 

886 

Extortion by putting a person iu fear of death 
or grievous hurt. 

, ditto 

1 

ditto 

887 i 

1 

^^|ring or attempting to put a person iu fear of- ditto 

death or grievous hurt, in order to commit' 
extoi-tion. 1 

ditto 

888 

Extortion by threat of accusation of an offence 
punishable with death, transportation for life, 
j or imprisonment for 10 yean. 

! 

( ditto i 

ditto 

i 


If the offence threatened be an unnatural offence. | 

ditto 

i 

ditto 

880 

Putting a person in fear of aocnsation of offence 
punishable with death, transportation for life, 
or with imprisonment for 10 years, in order to 
oommit extortion. 

ditto 

ditto 


If the offeuoe be an unnatural offenoe. 

ditto 

ditto 


Of Boibtrjf 


m 

Eobbery. 

1 

1 

1 

1 

Warrant. 



warrant. 



t 




mmm mmtm. ^tii 

AGAIN^ST PBOPEBl^^^-con^titted. 

— Ksonoladed, 



Whether bailable 
or aot. 


I l*«uiishoienfc under the Indian Penal 
twnndable or aot i Code. 


8 

By what CmH 
triable* 


Not bailable, 
ditto 


Not compotind* Impriaonment of either deicription for Any tfagiiiitie. 
“ 7 yearn and line, j 


able, 
ditto 


ditto 


Court of 


ditto 


ditto 


or 

traU* of the dnt 
or 


Ritforous imprisontnent for 10 year# and Oonrt of SMtlon. 
fiuo. 


Extortion. 



Bailable. 

Not compound* I niprisonmont of eObor doiciiptuoi furSt'otirt of 
able. i yeare, or lino, or bolh. j Presidency Ma* 

gist rate ur MatfUi* 
tr«te of th*i awt 
or 

ditto 

ditto 

Im prison nienr of eitijer dcnoriptiuu fur ditU> 

2 yeuM, ur tiue, i»r both, | 

Not bailable. 

ditto 

Imprisonment ufeuber description fur Court of Setwioa. 

10 yeafu and fine, | 

ditto 

ditto 

i 

Impnbeunmenf of cither description for ditto 

7 year* and hue 

ditto 

ditto 

jlmpriionment of ei dcicnptioo for ditto 

Itl year* and hue. 


{Transportation for life. > ditto 

S i 

jlmprisonment of «ntber deectiption for, ditto 

10 yoam and line. 


Tranfportatiott for life. | ditto 

i 


ditto ' 

ditto ditto 

i 

ditto ' ditto 

f 


Bacaiti/. 

Not btiinble |Not ooinpoand< 

aUe. 


imprifonment for 10 yetrt and 


Pireaideney Mn^ 

^orMnahi- 
df tlM fait 


8CH. VL—eontd. 


CgtWStSi AdAlSfiX 

CHAPTER XTO.— OITEWCEISg 

Cy Mobbetff and 



WheUier ih« police 
may arrest without 
warrant or not. 


Whether a war- 
rant or a mm- 
mom riiall 
ordinarily 
iasne in the 
first instance. 


If committed on the highway between mnaet May arrest without Warrant, 
and sunrise, ! warrant 


Attempt to commit robbery. 


Person voluntarily causing hurt in committing; 
or attempting to commit robbery, or any other! 
person jointly concerned in such robbery. | 

895 Daooiiy. 

I 

i 

Murder iu dacoity. j 



! 

807 Robbery or dacoity, with attempt to cause death' 
or gnovous hurt. i 

Attempt to commit robbery or daooiiy when! 
armed with deadly weapon. 1 

Making preparation to commit dacoity. 


I 

Belonging to a gang of persons associated for' 
the purpose of habitually committing dacoity. I 

401 Belonging to a wandering ganfi: of persons associ-j 
atod for the purpose of habitually committing' 

thefts. j 

408 Being one of five or more persons assembled for! 
the purpose of cornmittiug dacoity. * 


ditto 


ditto 


ditto 

ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 

ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


ditto 


Of Criminal Misappr 


Dishonest misappropriation of moveable pro- Shall not arrest with- Warrant. 
1 porty, or eon verting it to one's own use. out warrant 


404 Dishonest mimppropriation of property, kuowingl 
that it was in possession of a deceased person at 
his death, ana that it has not since been in the 
posieaslou of any person legally entitled to it. 

If by clerk or person employed by deceased. 


ditto 


ditto 


ditto 


ditto 


Of Criim 


404 


hftioh of trust. 


,May arrest 
warrant 


Wanant. 








Da<50%— concluded. 

5 6 

Wliether baiUblel Wbetbcr com- Ponuthment und^r tlic l!nii>*i\ r»*nAl By what Cottit 
or not, poondableornot. '' ' 


Not bailable. jNofc compound- Rigoroaiimpri«onm«*wt for 14 ymrsaudOmri of Sdtiiati 
I able. fine. Pn*»idenfy Ma 

j I triKtrafoorMaffi)! 

t mU' of I btt fir*t 

('Uitfi. 

imprwonmoht fui 7 yinir<« .itid ditto 


l’raiiKjx>rtation for iifo, or rij^orou** itu <liHo 

pri«oumowf for 10 und lun'. 


ditto 

ditto 

djtt*^ iCovtrt of Sr 

1 

ditto 

ditto 

Death, trttn*ix>rtAti*?u fio hf<\ "r nsp'r-' 
nuH iinpiMuunuoit for 10 and 

tiiic ! 

ditto 

ditto 

ditto 

Hifforuui* iiiipriajnuK'ul f '» ’'"t h'N.« 
tliuii 7 year*. 

ditto 

ditto 

; ditto 

! 

j 

d»tl<' 

ditto 

ditto 

i 

i ditto 

( 

I 

Rigorous iiiipriaoiinwnt for lo )»niri« and 
hue 

til', to 

ditto 

r 

! ditto 

} 

1 

Tniii»fK)rtnti<in ff't lift’, "r ngornuB iin 
priauumeut lor lo )t'arip, iind tint*, 

ditto 

ditto 

' ditto 

1 

Higorou# inipriHOnmi'nt f«ir » yeiirs and 
Uuo. 

ditto 

ditto 

i 

1 ditto 

' ditto 



priation of rroperfij. 

Not compound- 1 nr»priih'>mMpnf ^'f <dtb or doaciiption for Any 

able. , 2 year#, <*r fam‘, or Ixitb. ; 

ditto Impriaonmcnt of oith**r (l*'Kriptj</n for Coart of 

3 yo»r« and tint*. i Pr<''*Oaffnc'y^ 

I gintrftt-tt or < 
trato of tl»o 
or ««eond 

ditto flropriaonment of eitbor dt^ncripiioii for] ditto 
7 yoart and 

Breach of Trust. 


Bdilable. 

ditto 

ditto 


Not Ittilabie. 


|Not compound 
I able. 


of eitb»tf d<>feriptioii forjCourt of 
yearn, or fine, or botU llu- 

lorlltgia* 
of tb* irai 
or Mcond ciuM* 


I. F. C. 



OFFBMCniS AOA1N8T FSOmiT. 

<«• 

8CH. ll—eontd. CHAPTER 

Of Oriminal Breach 


1 j 

2 ! 

i 

3 

Whether a war^ 

« j 

1 

1 

, Whether the police 

rant or a 

o 1 

j Offence. 

i may arrest without 

mons shall 

! 

1 

i 1 

warrant or not. 

ordinarily 
issue in the 
first instance. 

407 

j 

1 

Oriminal breach of trust by a carrier, whar> 
finger, Ac. 

i 

t 

1 

1 

May arrest without 
1 warrant. 

1 

Warrant. 


408 iCnminal breucli of tra»t by a ck^rk t^r rtcrvant 


ditto 


ditto 


40ft Criminal broach of trust by public servant or byjSball not arrest with’ 
j banker, merchant or agent, &c. 1 out warrant. 


ditto 


Of the Receiving 

411 Dishonostly receiving stolen proiterty, knowing May arrest without Wamuit. 
it to be stolen. warrant. 


412 j 

.Dishonestly receiving stolen property, 

1 that it wus obtained by daceily. 

i 

knowing 

ditto 

ditto 

413 

Habitually dealing in stolen property. 


ditto 

ditto 

4U 

Assisting in cunccalnieut or disposal 

of stolen 

ditto 

ditto 


property, knowing it to be stolen. 


417 Cheating. 


Shall not arrest with«jWarTani. 
out warrant. 


418 Cheating a ^rson whose interest the offender ditto ditto 

was bound, either by law, or by legal contract,, 

to 


ditto 


C19 'Cheating by pereonaiiou. 


ditto 





0 FFKN 0 B 8 AGAINST PBOFlBTy. 


AGAINST PBOPERTY--^oH/tft«W. 

of Tru»t — concluded. 

0 r ! 8 

t ' 

I t 

Whether baikbl«‘ Whether com- Pvuhi^hmeut uoUer the ludiau IVuttl Uyw^t Court 
or not pooodable or uot Cinle. trUbk. 


Not Inulable. Not compouud-jrnipritit<uiiiiotit ot ♦* doiiL'njitiou forConit of Beeskti. 

able. ' 7 years ami i) no Preeitlettoy Ma* 

gisttuteorlli^. 
irate of the firet 
ctasa. 

ditto ditto Court of Se«»hiu, 

Mil* 


or 

ditto ditt' Tr.in<ijt.»itat ion for Iifo, or iin|jns(Uiiiiont Ci>iirt of KiHlaion, 

of either d«'i,njpiiun for lOjeau.aixi Prewidency Ma« 
tine ifintiateorMtttfiii- 

t rate of the firat 


(if Stul-en Property. 


Not bailable. 

Not compound 
able. 

I'Hcrlplion 

d learn, or fm»», dt bi.lh. 

for Court of Heiikn, 
>1 * « 




tnifi*t<f the drit 
<0 scoond clftis. 

ditto 

ditto 

TiMlinport;^ i<»l» for life, oi 

It lor in yearn, and line 

Court of .Heeaioa. 

ditto 

ditto 

for life, or imprison- ditto 

of eitbi‘r d<‘«cript.ion for 10 
yoarti, and fine. 

ditto 

ditto 

Impriaonmeiit of eitlier liescriptiou 
3 years, or line, oi kith. 

for Court of EcifirtO, 
j Presidnttcy Ma* 




tmte of the firit 
•?r 1 

Cheating. 




Bailable. 

i , t . 

‘Not compoand- Impridonmont of either deeeriptioti for Proiidcncy 

able. 1 fine, or both ‘ * , *9^ 

irate of the flret 
or eocond ekee. 

ditto 

ditto 

Iropriaonment of either detcnpiiou forJConrt ol 

3 yean, or fine, or both. Pre»tde»ey 1C»- 

girtiuteorlliMif^ 
1 irate of the ftrtt 
; or teooud ela«i. 

ditto 

ditto 

ditto 

ditto 



AGAINST PBOPBanr. 


IJJ 

Jmw 

SOH. IJ-eontd. CHAPTER XTH.-OFFIITCBS 

Of Chmtinf^ 


g 

o 


Offence. 


3 

Whether the police 
may arreet nrithont 
warrant or not. 


Whether a war- 
rant or a sum- 
mons shall 
ordinarily 
issae in the 
first instance. 


420 Oheatinjr and thereby dishonestly inducing deli-, Shall not arrest with- Warrant, 
very of property, or the making, alteration or; out warrant, 
destruction of a vuloable security. i 


Of Fraudulent Deeds and 

421 Frandulent removal or concealmont of property, Shall not arrest with- Warrant. 

&c., to prevent distribution among creditors. out warrant. 


422 

Fraudulently preventing fron» being made avail- 
able for lus creditors a debt or demand due to 
the offender. 

ditto 

ditto 

423 

Fraudulent execution of deed of transfer con 
Urinitig a false statement of considerotion. 

ditto 

ditto 

421 

jFnuidulent removal or concealment of property 
of himself or any other person, or assisting in 
the d(ung thereof, or dishonestly releasing any 
demand or claim to nhicli he is entitltHl. 

ditto 

ditto 


Of 


420 Mischief. 


Shall not arrest with.. Summons, 
out warrant. 1 


427 Mischief, and thereby causing damage to the ditto Warrant, 

amount of 50 rupees or upwards. 


428 Mischief by killing, poisoning, maiming or ren-j# May arrest without ditto 

deriug useless any animal of the valuo of 10 warrant 
rupees or upwards. 

429 Mischief by killing, petieoning, maiming or ren-j ditto ditto 

dering useU>«8 any elephant, camel, horse, 
whatever may be its value, or any other animal 
of the Talus of 50 mpeet or upWsurds. 

ilO jMisohkf by causing diminution of sup|dy of! ditto diita 

water for agriculturai purposes, dtc. 


Act XI of McUim 4,^ 



OITJiKCfS AGAIKST PEOPtaTT. lui 

AGAINST 

-—concluded. 


6 


8 


Whttlier bftilablej Whether com- Punishment under the luJiftn PenjiJ 
or not. fpoundableornot. t^ode. 


B| whet Cottii 
tHsblo. 


B&il&ble. Not compound jlmorifonment of cither detcriptiou forCourt. of 
J^blo. I 7 yearn end fine. i Preeide 

trute of the fUft 


I 


Dispositions of Proprrfij. 


Bailable. 

Not compound. 1 
able. j 

i 

mprieomnent of either description 
years, or tine, or Indh. 

for 2 Presitlfmey 

trate or Mafia* 
trate of the firat 
or sei’oud cla«ii. 

ditto 1 

[ ditto j 

1 

ditto 

ditto 

1 

ditto j 

i 

■ ). 

ditto 

ditto 

ditto 

I 

ditto 1 

ditto 

ditto 

ditto 


Mischief. 


Bailable. 

1 

1 

i 

1 

1 

1 1 

: Compouudabh’ j 

1 when the onlyi 

1 lose or diiujafcj 
' causi^d is loeej 
or damafo to u 
private person. 

j 

ditto j 

ditto ! 

ditto 

Not compound- 
able. 

ditto 

ditto 1 


impriiionmont of either deecriptiun for Preeidency 
2 yearn, or tine, or both j trale or Matfil- 

‘ traU of the firet 

< or 


ditto 


ditto 


Impriaoument of cither deicription for Court of 
5 yearv, or fine, or both. ’ * 

tmtoof Uw^SnSt 

orMWond oliw. 


ditto 


ditto 


ditto 


ditto 



Hr 

SCH. 


AGilUST PBOPBBTT. 

CHAPTER 


.—OFFENCES 



2 

Offence. 


8 

Whether a war- 

Whether the police rant or a ram- 
may arrest without mens shall 

warrant or not. ordinarily 

issue in toe 
first instance. 


431 [Mischief by injury to public road, bridge, navi- May arrest without Warrant, 
gable river or navigable channel, and rendering warrant, 
it impassable or less sate for travelling or con- 
veying property. 


432 


Mischief by causing inundation or obstruction to 
I public drainage, attended with damage. 


ditto 


ditto 


433 jMischief by destroying or moving or rendering ditto ditto 

less nsoful a lighthouse or si^awark, or by 
CKbibiting false lights. 


481 Mischief by destroying or moving, &c., a laud- giiall not arrest with ditto 
' murk fixed by public autbority. out warrant. 


435 Mischief by fire or explohive 8uV)8tanco witbjjffliy arrest without ditto 
intent to cause damtigt? to amount of IWt ^-arrant 
rupees or upwards, or, in caRo of agricultural' 
prodvice, 11) rupees or upwards. 

430 Mischief by fire or exjdosivo substanco with ditto ditto 

intent to destroy a bouHC, &c. 

437 Mischief with Intent to destroy or make nn»afe| ditto ditto 

a decked vessel or a vcpsel of 20 tons burden | 

438 The mischief described in the lost section when! ditto ditto 

committed by fire or any exj)lo8ive substance, j 


430 

Running vessel ashore with intent to commit! 
theft, &o. 

ditto 

ditto 

440 

Mischief committed after preparatiop made for 
causing death or hurt, &c. 

ditto 

ditto 




0/ Criminal 

W 

Oriminal trespass. 

1 

1 

May arrest without Summons. 

[ warrant. 

448 

Houto-tretpoM. 

1 

ditto 

‘ 1 

1 

Warrant. 

440 

Roiiae-tre«paM in order to the oommisaiou of an 
oSeuoe punithable with death. ! 

ditto 

t i 

j 1 

ditto 

450 

House-treapsuMi in order to the eommittion of an 
offence punishable with transportation for 
life. 

ditto 

! 

ditto 

451 

Honse-treiq^ In order to the eommisiioii of an 

offimfiA nnnhdukldA wiUt iiyinviaAnuMinf 

ditto 

) 

1 ditto 

» 


onrsNoss aoainst PBOiPiE!i^. 

AGAINST 

— conclxided. 

5 


Wketber bailable Wbetbereora. | PunUbment tmder the ludisw Penal By what Court 
or not. poundable or not. i Code. tmbl«. 


Jiot eomponod- inipriaonmcnt of either dcacription forCourt of Soation, 

I I 5 ycars^ or fine, or Ixtlh. | Proiidoney Ma« 

, gttiratoor 
truta of tbo flrtt 
or aocond okia 

ditto iliKo aitto 


ditto 

ditto 

Imprisonment of either de«cnpli««n for|Court of Session. 

7 years, or fine, or hf^th. j 

ditto 

ditto 

I mprUonment of eit her deseription for 1 Presidency Miijyls 

1 jear, or fine, or tiv>tb. trato or ** ’ 

tmte of the first 
or second class. 

ditto 

ditto 

Impristmment t)f either descriplioii furConrtof 

7 years and fine. ' 

Not bailable. 

ditto 

Transportation for life, or impriHonmeuI ditto 

of either description for lO years, and 

1 fine. 

1 { 

ditto 

ditto 

^iDiprisonraent of either description fori ditto 

10 years and tine. j 

ditto 

ditto 

TransportatiMn for life, nj imprisonment ditto 

of either description for Hi years, and 
tine. ! 

ditto 

ditto 

Imprlsohineiit of either description for, 

10 years and line. | 

ditto 

ditto 

Imprisonment of either description for ditto 

Ti years and fine. 

Trenpasm. 




I ' 

Bailable. Compomnlable. Imprisonroent of either detcription for .11 Any Mafiairato. 

' months, or fine of MW rnpees, or Wdb.j 

(ibto ditto Imprisonment of either deseription fori ^ ditto 

; year, or fine of 1,000 nipwi, or b(dh,' 

} 

Not bailable. Not compound. Transportation for life, or rifforoai iin-ICouit of 
able. ' prisonment for 10 years, ana fine. 

I > 

ditto IlmpHsnnniont of either description forj dHto 

I 10 yean and fine. 

Hi^blc. 'iitto ImpTMonment of either detcripiion for Any llmistnktf . 

2 years tuid " 


Bailable, 


ditto 



0F7ENCXS AQAIKST PBOPBBfT. 


SCH. CHAPTER 

Of Criminal 

3 

Whether a war- 
Whether the police rant or a Sam- 
may arreet without mone shall 

warrant or not. ordinarilv 

issue in the 
first instance. 


If the offence is theft. May arrest withont Warrant. 

warrant. . 


452 j House-trespass, havinpj made proiwiralion for ditto ditto 

causing hurt, assault, &c. 

453 Lurking house-trespass or house-breaking. ditto ditto 


454 ^Lurking house-tresj^s or house-breaking in* ditto ditto 

order tho commission of an offence puuish-j 
able with imprisournent ! 


If the offence is theft. ditto ditto 

455 jLurking house-trespass or house-breaking after ditto ditto 

I preparation made for causing hurt, assault, 

&c. 


450 jLurking house-trespass or house-breaking by ditto ditto 

night. j 

457 Lurking house-trespass or honse-breakiug by| ditto ditto 

night in order to the commisaiou of an offence 
punishable with imprisonment. 

If the offence is theft. ditto ditto 

468 Lurking house-trespass or house-breaking by ditto ditto 

night, after preparation made for causing 
hnrt, d:c- 


450 Qniwons hnrt caused whilst committing lurking ditto ditto 

or houee-breaking. j 


Death or giwous hurt earned by one of severall ditto ditto 

persona jointly concerned in house-breaJdngl 
night, * 0 . 

461 Diihonesily hrealdog open or nnlastening anyi ditto ditto 

closed r»»^taole containing or suppoaed to* 
contain pm^^y. 






iriii OFFBKOXS 

S'OH. U.-~t<mid. 


BELiTtNQ TO 




ICBKfS 


CHAPTEB 


Of CrimMUil 


8 

Wketiiet a war- 
Whether the jpoUce rant or a earn- 
Offence. may arreet without mons shall 

warrantor not. ordinarily 

issue in the 
first ia stance. 


463 Being entrusted with any closed receptacle con- May arrest without Warrant, 
tainiug or suppos'd to contain any property, warrant, 
and trauduleutiy opening the same. 


CHAPTER XVIII.-OFFENCES RELATING TO DOCU- 


4i65 Forgery. 


..jShall not arrest with- Warrant, 
out warrant. 


466 Forgery^ of a record of a Court of Justice or of ditto 

a ilcgistcr of births, &c,, kept by a public 
servant. 

467 Forgery of a valuable security, will, or authority ditto 

to make or transfer any valuable security, orj 
to receive any money, &c. 

Wlien the valuable seenrity ia a promissory note May arrest without 
of the Government of India. j w’arraut. 

468 Forgery for the purpose of cheating. Shull not arrest with 

; out warrant. 


46U 

Forg<>ry for the pnrpose of harming the reputa- 
tion of any }K*t(»oii, or knowing that it is likely 
to be U8o<{ for that purpose. 

ditto 

471 

Using as genuine a forged document which isj 

ditto 


known to be forged. 


When the forged document is a promissory note May arrest without 
of tho Government of India. j warrant. 

472 Making or counU^rfeiting a seel, plate, Ac., wnth'Shall not arrest with- 
intont to commit a f<»rgery punishable under; out warrant, 
sectioti 467 of the Indian IVnal Code, or’ 
possessing wnth like intent any such seal, 
plate, Ac., knowing tho same to be counterfeit. 

478 Making or counterfeiting a seal, plate, Ac., with ditto 

intent to commit a forgery punishable otber* 
wise than under section 46" of the Indian 
Foual Code, or possessing with like intent any 
such ml, plate, Ac., knowing the siuue to be 


iHaving possession of a doonmeui, knowing it to ditto 

he forged, with intent to use it as genuine ; if 
the dooumeut ii one of the description men- 
tioned in Motion 466 of the Indiaa Pena! Co^ 

If the doenittfmt is one of the description m«i- ditto 

Uonsd in leetion W of the Inoiaa Psaal 
Cods, 


ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 



AND TO TftADX OB FEOFBBtT*mBKS. 


AGAIKST 
TrespoH — concluded. 



6 

WWtWbttl. I Whether eom« {^anUbmeni undt^r Iho ludiiin IVniii By whet Cotirt 
able or not. poundableornot.* Code. triable. 


Bailable. 


t 

Not compound- |lniprijKmmont nf either deK!nptiou of 

liblts ‘ 8 y^wirs, or fiae, or both* I ProniiJtnt'y MUu 

giairate or Haahh 
tmto of the IM 


or 


MENTS AND TO TRADE OR PROPERTY-MARKS. 


Bailable. 


Not compound- 
able. 


Impriaonioent of cither desiM ipti(»a 
2 ytfiir*, «r hue, or l»ulh. 


fiMlCouit of 

i 


Not bailable. 

i ditto 

nf of either description forj 
7 jeaiij and tiue. j 

ditto 

ditto 

Tnineportatiou for life, or imprisonment 
j (d tMther description for lU yiiirs, and 
j fine. 

ditto 

ditto 

( 

1 ditto 

j 

ditto j 

i 

1 

ditto 

1 Imprisonment of cither deicription for 

1 7 y*^n and fine. 

Bailable. | 

j 

ditto 

i 

1 ; 

1 i 

Imprisonment of cithor deaciiptlioj for| 
.1 yeara and tine. i 

i 

ditto 

1 

ditto 

] 

Puniebment for forgery. 

Not bailable. 

ditto 

ditto 

1 

ditto 

ditto 1 

I 

Transportation for life, or imniison- 
ment of either doicnption for 1 
and fine. 

ditto 

i 

ditto ; 

! 

Impriaonmeni of either deacription for 
) 7 yeara and fine. 

i 

ditto 

ditto 

ditto 

ditto 

j 

ditto 

iTraneportatioa for life, or impriaon 
i of eitbar dotcriptioa for 7 y«a»> 


ditto 

ditto 

djtto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 


ditto 




•nil 


ooMmon OF snim ^ 

mirarrs ahd to trass or paopsRTT4iA]fflnt-«0Mii<H^ 


Wbittkor bilUbItj WMiw eom- PnniihmftBt vadtr the Tn A to Penal 
or not, « not. Code. 


8 

By whiiOowl 

tfritiMfi 


NotbaOtU,. Kot «)mpoimd.!TiMflP<»Wten for !»«. or 

ablo. nwnt of eHhor deecnpilon for 7 jeart, 


0eM(ea. 


ditto 


ditto 


and fine. 

ImpHeonment of dither deeoription for| 
7 yeurt and fine. 


ditto 


ditto 


ditto 


Trantportaiion for life, or impriAOH’ 
mpnt of oitUer deecription for 7 yoart 


and fiDO> 


ditto 


Property-Markf, 

Bailable. Not compoundl* rropriaonmeut of oithor deacriplion for 


ditto 

ditto 


ditto 


ditto 


ditto 


ditto 

ditto 


able 


ditto 

ditto 


ditto 


ditto 


ditto 


ditto 

ditto 


1 year, or fine, or both. 


traU or Mud** 
trato of the nral 
or ■ocond olasa. 

Impriaonment of dthor deecription for 2l ditto 
years, or fine, or both. 

Imprisonment of oither doioription forjCo^t ^ of 8ee rio% 
,»,andSno. . 

trate of the flint 
claei. 


Imprisonment of either deecription 
years, or fine, or both. 


ditto 


Imprisonment of either description for.Preeidflnoy 
1 or too. or U,U.. 

or eeposd olaee« 

Imprieomnent of either deecriptiott 
^ 8 years, or fine, or both. 


ditto 


, lUi 

KisirateorMegfii^ 
Irate of the finl 
or second elaee. 

ditto 


Iroprieonroent of either deecription lor 1 Preddeoey 
, or fine, or both. 


Irate Um _ 
or second eleen. 


OP CONTRACTS OF SERVICE. 


lie or aHHP 
the of ^ ttii 
' Moflfld iliils 



omscufl BKUtnia to 
CHAPTER XIX.— CRIMINAL BREACH OF 


BOH. n-eontd. 

1 8 4 

Wlwthor a war. 

. WbeUier ibe police rant or a anm- 

9 Offence. may arrest witi^ont mons eball 

warrant or not. ordinarily 

istne in tbe 
first instance. 


491 


iBeiog bound to attend on or supply tbe wants Shall not arrest witb< Summons, 
of a person wbo is helpless from youtb, un-! out warrant, 
fioundness of mind or disease, and Toluniarily 
omitting to do so. { 


402 Being bound by a contract to render personal ditto ditto 

service for a oartain period at a distant place 
to which the employ^ is conveyed at the ex- 
pense of tbe employer, and voluntarily desert- 
ing the service or refusing to perform the 
duty. 


CHAPTER XX.— OFFENCES 


498 A man by deceit causing a woman not lawfullyjShallnot arrest with* Warrant, 
married to him to believe that she is lawfully* out warrant, 
married to him, and to cohabit with him in* 
that belief. 


494 

jMarrying again during the lifetime of a husband 
or wife. 

ditto 

ditto 

495 

Same offence with concealment of the formeti 
marriage from the person with whom subse*' 
queut marriage is contracted. ! 

f 

ditto 

ditto 

498 

A person with fraudulent intention going through 
the ceremony of being umrriedj knowing that 
ho is not thig?ehy lawfully married. 

ditto 

ditto 

497 

Adultery. ; 

ditto 

ditto 

496 

Enticing or taking away or detaining with a ori* 
minal intent a married woman. 

ditto 

ditto 


CHAPTER XXL- 


500 iBdPamaUon. 


Shall not arrest witb-lWarrant. 
out warrant 


IPrinting or engraviiig natter knowing it to be| 
defamatory. 

ditto 

ditto 

jSaleof printed or engraved snbstanoe oontain- 
lug defamatory matter, knowing it to oontnu 
ittohmat^. 

ditto 

ditto 



MABMAfli; SBIiUIAXIOIl. 


CONTEAOTS OF SEBVICE—eoiicJwW. 



6 


8 


Whether bailable| Whether com- PaniehoKat under the Indka Peatl 
or not. {poundtbleornofc. Code. 


By whetOomi 
tihdile. 


Bailable. 


ditto 


Compoundable. ‘Imprisonment of either desoriptian forjPresidency 

^ $ months^ or fine of 200 rupctes, or tmte or Maiie*. 
both. ! irate of the nret 

or ecioond olaei. 


ditto Imprieonmeut of either descriptum for ditto 
I 1 mouth, or tine of donblu the 
; incurred, or both. 


RELATING TO MARRIAGE. 


Not bailable. 

Not compound 
able. 

Impris<mmeiit of cither desctiplion furjCourt of Settion. 

1(1 yours aud tine. 

Bailable. 

ditto 

imprisenroont of either df'soription forj ditto 

7 years aud fine. 

Not bailable. 

ditto 

Imprisonment of oiibor description for ditto 

lU years and tiac. j 

ditto 

ditto 

Iroprisonmont of either description for ditto 

7 years and line. 

Bailable. 

Componndttblo. 

Imprisonment of either description for. Presidency Msfhi* 
5 years, or fine, or both, j tmt« or MmIs- 

1 t rate of the first 

ditto 

ditto 

Imprisonment of either description for 

2 years, or fine, or both. Irate or 

irate of the first 
or second 


defamation. 


Bailable. 

Compoundable. 

Simple imprisonment for 2 years, or fine, 

1 or both. 

1 

1 

i 

Court of Seethm, 
Presideiicy Ha* 



fiitrsAe orMitit* 
irate of ih« flirsl 



1 

cltis. 

ditto 

ditto 

1 ditto 

! 

ditto 

ditto 

1 

ditto 

s 1 

1 ditto 

i 

i 

ditto 



9M Walt intended to provoke a breach of the peace. Shall not arrect with4Warraiit. 

out vrarrant. 


ftatement, ratnonr, &o., circulated with ditto ditto 

intent to cause mutiny of offence against the 
pablic pence. 

S06 Criminal intimidation. ditto ditto 

|If threat be to cause death or grievous hurt, &o ditto ditto 

Orinrinal intimidation by anonymous oommnni ditto ditto 

cation or having taken precaution to conceal 
whence the threat comes. 

606 iAct caused by inducing a person to believe tha ditto ditto 

he will be rendered an object of Divine displea* 
sure. 

(W anv word or making any gesture intend ditto ditto 

' to insalt the modesty of a woman, Ae. 

610 |A.ppeariog in a pubHo place, Ac., in a state oi ditto ditto 

Intorioatiou, and oaniiDg annoyance to w 
person. 


CHAPTER XXm.— ATTEMPTS 


6U 


Attempting to commit offences punishable with According as the of 

' 1 ? - - . <> 


transportation or imprisonment, and in such 
aitwnpt doing any act towards the oommis- 
lien Of the offenoe. 


fence is one k res>| 
peot of which the 
police may arrest! 
without warrant or 
not. 


Accordinff as the 
offence ucme in 
respect of which 
a summons or 
warrant shall 
(adinaribriaepft. 


OFFENCES AGAINST 


If punlahabU with death, transportation or im |Hay arrest withont|Wamiit, 
seven yenn or upwards. warrant 

If imprisonment for three yean ditto ditto 

and upwards but less than sevra. 


If punishable with imprimume&t for leas thamShall not arrest with 

oat wanaat 

^punhhable with fine oubr. ^ ditto dittos 



OFFENCES AGAINST OTHER LAWS. 

INSULT AND ANNOYANCE. 


5 1 

() 

m 

i 

S 

Whether bailable 

Whether com- 

I*un!Bhnient under the Indian IVinil 

By what Court 

or uot. 

poundiibloor not 

Code, 

fritihh*. 


Railable. 


Not ha i la 111 


ditto 


ditto 


diti 1' 


ditto 


Coniponiulahh’ Iiitpi isouinont ot I'ithiT di'urnption for Any 
’1 \( ijR or IMU', or both. 


Not 0 

ablo 


ditto 

tntt<^ or 

tnitcof Tho tir»t 
or (*< 


('oinp.'tiiubi'do 

Not 'it 

t tint* 


I iii|ii I'Kiiiiiotit ctoitbi't tloM'i ipt ion fur ditto 

'J yl•.o^. 111 additioi) to tin- 
Ui(de‘i abo\.' m-t I loii 

I ni|tn(<oiiuiont ut nitbor lio'i ti j‘l ion loi (’i ft'idi-iti'y Mi 
1 y,ir, or t iio, oi both Ir.ito or 

I I'ut 0 of t hit tirnt 
or 8oi;omi 


ditto 
of t 

tirttt 


H<OUn> t)f bil 

OI tMifll 


1 joai , or tiiio, Prosuloio'y 
' till to of 
I tratoof tbi> first 


inifdi im|>ri>»or)ii)f'iil to! i! f <n' An) M.iifist riito- 

litjo of Ht nij'oor oi bot)j 


TO COMMIT OKKKNCKS, 


According .'v*! th<* 
offonoe coutctu- 

pUted by tlu- 
offouder is bail- 
able or not 


C'onnoundftblo 
wb'-n tlio of. 

fotn-o iittronpf- 

ml iBCOinp ruiid 

abb* 


Traiirtporl.it ion or inipriH inipont iiot oj. Tlio ('oUft bj 
( is dinif lialt td tl)o longouf torni, »ri 1 tin- offonco 

of <iii\ d*'rfci ipf jon, proudoil for i * <’ toiiipfod is 

otfoiH'o, r r fiiio, or tfol ii abio. 


At- 

tib 


Not 


ditto 

Except in cTux-^ nn 
iliT the ludiftii 
Arm* Act, It'TH, 
Bwtion lit, whirh 
Bbaii fx* barlahl* 

Bailable. 


Not corrifround- 

aid (' 

ditto 

ditto 


According t.o the 

of 

of 


tbi* Code, 


ditto 


ditto 



INDEX. 


Note, — The first column of the Index gives the ufercnce to the 
second to the Chapter^ nnd the third to the Section of the Co 


ABANDONMENT 

or exposure of cluld . . - . 

ABDUCTION 

(lefiniiion of tlio tenn . - . . 

simple, how piniishftl)]** 

in order that the jxTKon abdiiett'd may Is* 
murdered - - . - . 

may bo wron^rfully eonfiiKd 
of woman, in order to seduce her or make het 
marry - . . . . 

of a person, t08ul»jeet him lo^ievons hurt, Ac 
concoftlin^', Ac., person aUbi<‘t(-d 
of a child, to take projiert \ from »t 

S('o — Forced Lubfiv. Kulmtpjonj Slofe. 
ABETMENT 
in what it 

by illepal omisKion .... 
wilful eoneenlment 

iuelndes ofTenees nj^ainst sjieeia! aiai lucal laws. 

bnt not ap^inst law of Erif'lund 
to constitute, it is not necessary (hat th<' net 
nhetled sliouhl lie committed 

or tliat the person nix' I ted xlionld Is-rapahlr 
by law of eommitiiiik': ari offriue 
but net abetted must bean <ifTeuee l<» render 
abettor liable to ])unihlinient 
of abetment is an ofTence 

does not rcKpiire eonrert between ulx-ttor and 
person eommitiin^f the art • 


1*A0K. Cn. ; Kkctjon. 
IB :il7 


auo 


3t;f 


m 


.'U»H 


'.m; 

Ktti 

107 


; 107, 1 os, A 


o M j Dim, Eipl 2. 

t 

( 

Kx?il, 2, 


ft 

1 1 

’ i \ 


, Kxpl. 3. 

, Kxpl 4, 

lOH, Ex pi, C. 


lilted in cousetjoe nee 


lOfl, A Eipl. 

if the iKTBon abetted has a different int< n- 
tion or krnowled^m 

ion „ 

no 

when one act is aWtted andan(4her is done 

100 

Ul 

when alicttor fa liable to j»uuishnu*nt foi 
both the act abetted and the act done • 

101 

112 

where an act for wbieh abettor is liable , 
caiifics an effect different fmta that 
intended - * - * • ; 

102, o 

1 

j 113 

when the abettor is present when the act 
is done . . - - . 

X02 „ 

1 

114 


the 



INDEX. 


Ixviii 


ABETMENT— confluuef?. 

if off0ncc'ftl)ctte(i is pnnishable witli death 
or transportation for life, and that offence 
is not committed, Ac. 
if hurt is caused 

if offence alx*tted is pnnishable with impriBon-, 
iiHuit, and that offence is not committed, 

and if abettor or person abetted is a 
public servant, Ac. 

pTinisliment for offence by the public f^enerally, 
or by persons more than ten in number 
wn^in(< war a^minst 1 he Qneen 
aprainst an ally of tlje Qu<‘en 
of mntiny - , . - . 

where tlie mutiny is in conseijuence com- 
mitted - . . . 

of assault by sehlii'r, Ac,, on Mipeiior oflicer 
ef desertion 

of act of insulKirdiiiatlon 
in India, of the count,('rf('it in^ otil of India of 
Qucen’8 coin - - . . . 

of suicide . . . . 

what amount M to 

Sc(* — Conct'aluienf . PuJiUc St-rvftfJ, Suicide. 
AlIETTOH 

who is an . . . . 

when' puiushahlc - . . . 

AlbSl'ONUINU 

to avoid service of summons or ord«'r • 
of warrant of Magistiatc, no offcnco 

At’t’KSSOUY 

may be indicted Hcpuralcly from jirincipal 


Face. 


E. 

Ch. 

1 

8ECTI0N. 

i 

102: 

1 

, i 

1 

1 

1 

5 

115 

103 

y> * 

115 

103 


m 

103 

: 

1 

116 

101 

j 

1 

117 

lllj t) 

121 

iir.j „ ' 

126 

118 

! 7 i 

131 

Il9i 

132 

119 

1 

I 

133—134 

119 

>» 

135 

120, >) 

138 

207 

j 12 ' 

230 



305-306 

271 




5 

lOH 



4h; 

141 

10 

172 


bfl 

U)5 


ACCIDENT 

imi done by, when it is no offence 
ACCOM I’ LICE 


evidence of - - • - 

ACCOUNT 

slated is u valuable security - - - 2o 

ACQUn'TAL 

IS no bar to subBetpient proceedings >Yhere 
charge set mit no offence . . . 449 

or Court had no jurisdiction - . - 

or piXKua'diuga terminated before gentence - 449 

or wiNsro evidence on second indictment conld 1 

not liavo procured a conviction on the first - 451 

refusal by Magistrate to commit is not an - 448 

prisoner may demand an, if prosecution aban- 
doned 



INDEX. 


Ixix 


ACQUITTAL — coniimml. 


abandonment without acquittal i« u<> bar ■ 
8c*ntence of, ecnclusivo fill rovt*tet‘d 
may bp fK*i aekip by High Uouri as Court of 
revision - . . - . 

may be appealed ugainst by (lovi^nimeut 
pnH)f of, lii's on deboulant 
mode of jm'ving 

ACT 


450 


451 

451 

454 

448-455 


what the word denotew 
when it inelmh'H ilh'gal omisPionn 
o{Tem*(M:atistHi partly l)> , and part!) b) oimih 
flion . - - 

iloup by Hoveral [hthoii*!, t^jieh is liablo foi , 
wluMi. ... - 


ACTS (KNUIJSII) 
See 


ACTS (INDIAN) 

V of 1 S4p (.ludieial < )ai In 

X of 1^41 (Ship ib-gis*!!'! ) 5, ‘id 

A'VI 1 1 of lvH41 { Arm Ammunition aiid Alili 

tiirv Storcsl - ^ i -D* 

V of ISId (Abolition o| Slavery) 

XV of IS4S (Supreme Court Dltieers) 

Xiil of ] "(eU ( IlrenehcH of Tnirl ) 11 

X V' 1 11 of i85'l ( l*iotA*et ion of dmboial < PlieerH) 

bj. 114 , d;o. lb) 

XIX of 1H50 (binding Appreniieow) $ 14 

V of I85i (Mnrnage) 

X of 1854 ( Heiigal ) 


XVII of 1854 (I’oHt, Otli(v) t, 5o . 45i 

X VI II 011854 (Ibid wa)H) - § d M51 

^ ‘i < ' i i t 

XVIII of 1855 (Pard ous and Repn<'\f’h) dl 

XXIV of 1855 (Penal Servitude) 51 


X I V of lH5b (Conservam*)' and LoeuI Im 
provernenth) ■ 

XVI of 185b (MadniK Alnniripit!) 

XXV'of 1857 (Native Arrnv, Forfeiture foi 
Mutiny) 

XXVni of 1857 (Anns and Aminiinitiou] 8 '* ■ 
XXX VI of 185^ I i/inatic AsyliniiN) 


X of 1851* (P»entml Heut Law) 

- 





IV 

bi 


^ 145 


XIV of 185k (Old Limitation Act) 

• 

• 


XVIII of 1 85'J ( I n terprm i ng 51 ugi st rat o 

anti 


JuHtiee of the Peaee) 

• 

• 

445 

XXIV of 185k (Madnos Polie<-) 

§ 

li - 

d7 



48 . 

58.444 



4 k ■ 

15k 



54 - 



Skctiox. 


XXIV of !8b0 (Scotch Church A 



Ixx 
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ACTS — continued. 

XXXI of 1860 drmn and Ammunition) 


XXXII of I860 fccome Tax) 
XLV of 1860 pee Penal Code). 


§ 


V of 1861 jjreneral Policjc) 

I 


§s 


§ 29 . 
30, 32 
§ 43 

VI of 1861 Postponing Indian Penal Code) 
XXV of 18GJ(01d Criminal Procedure 

Code) § 

§ 

§ 

§ 

§ 

§ 


§ 


Paok. Ch. 

158 

146 

17 

169 

62 


§ 


xvn of 1852 (Kcpealing Act) 

XVIII of 1802 (High Court Criminal 

Amend ment) § 

§ 

§ 


ITI of 1864 (Al)lcari, Madras Act) 
VI ofiHGl (Whipping) 


§ 

§ 


20 . 

367 

36 

448 

44 • 

37 

46 - 

47 

34 

48 

152 - 

287 

163 

147 

167 

134 

168 

15 

171 

145 

208 

448 

219 

145 

269 

448 

282 

168 

318 

36 

404 

146 

400 - 

17 

421 - 

34 


166,473 

' 

haw 

14 . 

281 

27 • 

415 

20 - 
31 . 

[ 447 

34 - 

85 - 



38 

30,42,485 

42 


§ 

§ 2, 42, 312,323, 324, 327, 346, 869 
§ 3 - 42312, 323. 324, 327, 343, 346, 369, 487 
§ 4 . 172, 173188, 294, 307, 310, 330, 346, 369, 381, 

^ § 7 - 327,3301 

§ 8 - 42 

§10-490 

XX|of 1864 (Police Magiptrates, Calcutta) 

; § 1 -I I 

k of 1865 (Police, Madras Act) - -j 
jV of 1865 (Indian Mnrriage Act) 


I 


§ 

§ 

§ 


17 

19 

48 


V of 1865 (Madras Act) (Amending 
XXIV of 1869). 


31 


220 

88,444 
398,399 


400i 


4441 


Section. 



INDEX. 


kzi 


ACTS— -confmiwd, 

VIII of 1865 {Rent Recovorr, Mtdrae) 

XI of 1865 (Mofugail Small Canee Conrt) 

S 21 • 

XIII of 1865 (Hiffh Court Criminal Prow* 

duro Amendment) « 

XV of 1865 (Parioe Marrisii^andDivom^)- 

§ 27 - 
^ 43 

XIV of 1866 (Post Office) - 

XX of 1860 (Old Registration Act) 

S y3 - 

XXI of 1866 (Native Converts Marriage, 

Dissolaiion) - 398, 401, 403! 
II of 1867 (High Court, Convicts) 

IV of 1867 (Definition of “ Offence”) ^ 

V of 1867 (Exteucling Penal Oodo Ur 

Straits Settlement) 

IX of 1867 (Old Mnnicijial Act, Madras) 

S 107 • 

XXV of 1867 (Printing Presses and News- 

jmpers) § 6 • 

§ 7 - 

VI of 1868 (Bengal : Police Conservancy 

and Improvement) 

III of 1869 (Empowering Revenue Officers 

to summon witnesses) 

IV of 1860 (Indian Divorce) 

V of 1869 (Indian Articles of War) 

I of 1870 (Quarantine) - 

VII of 1870 (Court Foes) - 

XXII of 1870 (Enropoan British Subject) § 1 

§ 2 . 

XXVII of 1870 (Penal Co<lc Amendment) 

49, 199, 495 

§ 1 • 
§ 2 . 
§ a . 

§ 4 . 

§ 6 ■ 
§ 6 • 
§ 7 . 

§ 8 . Hi7, 198, 199 - 
§ 9 . 

§ 10. 
i 11 • 
§ 12 • 

§ 13 . 116 , m,u7;m 
s 14 . 116, 118, 247 
I of 1871 (Cattle Trospaas) | 19 • 

IV of 1871 (Coroners) § 5 . 

§ 8 * 
s 17 ' 145, 147, 150 
§ 20 . 
§ 30 . 


PAoi Cli. 


II 

391 

4a 


413 

115 

73 


:38 

413 

414 

64 


403 
119,498 
221 ! 
152 


25 

28 

31 

in 

lie 

119 

173 

301 

270 


140 

21,170 

170 

150* 

34 ! 


SiCTlOK. 


V of 1871 (Priaoncr’s) 




nahhiiv 




in of 187s (Civil OocutSi 
X of (Oaths) • \ 


Paob. 


xn of 187S 
XVI of 1873 

XI of 1874 


X of 1875 

V of 1876 

IV of 1877 
X of 1877 

V of 1878 


IV of 1879 
XXI of 1879 

XXI of 1879 


(Eepealiog Act) 

(Village and Bond Iblic© N. 

W. Provinces.) § * 8 • 
(Criminal Procedure Amend* 
ment) - S 34, cl. 1 . 
, § 48 

(High Coarts Crim. Pro.) 
(Reformatory Schools) ^ 7 - 

, 1 * 

(Presidency Magistrate) § 87 

(Civil Prooednro Code) § 06 -! 

(Madras Municipal) § 8 > 

§ 226 - 

<§ 233 • 

(Railways) - S 32 . 
(Poroign J urisdiction and 
Extradition) 

(Foreign Extradition) 

^ 8 . 


19^ 


S 11 


IV of 1880 (PortngnoBc Treaty) 

VIII of 1882 (Penal Coile Aracndnient Act) 

<• 


191 

272 

285,447 

843,844 

363 

IX of 1882 (Prisoners* Act Amendment) 82 

X of 1882 (Criminal Pr(x:edarc Code) 

S 4 

I 4, iq) 

§ 4,(u) 

§ 32 
§ 33 

S 35 - H 42* 43, 4fi| 

5 34, 41, 42, 43, 46, M, 

$ 41 • 110, 163, 195, 827, 330, 331, 333, 363, 364 

373, 374 

i 45 • no, 153, m 

i 46 - 


SMnoR. 



Ixxiv 


INDEX. 


ACTS-^ontinued. 


m • 142 , 


Faqi. |Ch. 


S 48 - 
§ 64 - 
g 54 cl. 5 
§ 65 . 
§ 59 - 
§ 61 . 
§ 65 - 
§ 66 - 
§ 67 . 
§ 77 - 
§ 81 - 
Chapter vii. 

§ 106 
§ 107 - 

§ no - 

g 117 . 
§ 118 . 
123 - 131, 296,333 
§ 124 . 
§ 125 . 
§ 126 - 
§ 127 - 58. 123, 125 
§ 128 - 68, 92, 128, 156 

§ 129 . 
§ 130 . 
5 131 . 


92 

96 

j 92,199 

287 

92 

I 98 

156 
141,142 

181.296 

158.296 
883 

1 2961 

181 

296 


123 

58 


133 - 158, 159, 220, 244' 

§ 136 - 
§ 138 • 
§ 142 - 
§ 143 - 

§ 144 - 158, 220, 244 
S 151 - 
5 160 - 
161 - 
162 ■ 
163 
5 174 
S 177 
5 178 - 
5 179 - 
180 • 5, 446, 447 
S 180 illuB, (b) - 
g 181 para. (/) - 
181 199, 272, 446, 448l 

§ 

§ 18S - 
184 . 
186 - 
188 . 

152, 168. 170, 171, 883, 8^. 886 
‘ 195 (6) - m, 183, 184, 187 

I 105 (r) 


158 

64 

159 

92 

149 

149,164 

160 
141 
265 
445 
448 
446! 


447 

141,142 

141 

11,446 

4,6,14 


3771 

116 , 24 : 


Sectioh. 



INDEX. 


ACTS — etmtmuid, 

i m • 

s 198 • 

S 199 . 309, 407, 437 
S ‘.*09 . 

{ 221 . 4SG, 438. 464, 460, 470. 472 

I 223 ■ 

§ 223 

§ 223 mail, (a) ! 

5 225 - 487, 469, m 
S 226 

§ 227 . 300. 437, 441 
§ 228 . ; 
S 229 . I 
^ 233 . 

S 234 - 439, 440, 465 
S 235 . V 
^ 235, cl. iii. ' 

§ 236 - 47, lOG, 1G8, 437, 440 

S 237 

§ 238 . 206, 309, 433. 437, 10 ^ 471 

§ 239 . 

S 247 - 
S 248 . 

I 256 

ChaPTKH XXII • 

§ 260 . 
§2tK)(5) I 
!S 20,0 (d) .! 
^ 260 Ic) 

^ 260 if) • 

•S 260 (i;) . 

% 260 (M ' 

^ 2lX) (») * 
§ 261 
I 271 • 

§ 272 
§ 27B • 

§ 282 - 
§ 3o7 • 

^ 309 • 

§ 311 
^ 3v33 . 
S 341 • 
s 344 • 

f 345 - 191, 193, 450* 
S 368 . 
^ 3HG • 
S 387 - 
^ 391 - 
% 392 . 
^ 398 • 
S 394 - 


PAO*. j' 

20, m! 

437! 


436,455f 

430,403 

455 * 

i 

437 , 465 ? 


Skction. 


V2,13,440< 

44j 

330,437 

4^11 
448,450j 
1 192,193' 
442 


361 i 
372 | 
425! 
2251 
412 ! 
418' 
203 
450 ! 
451 * 
38i 
491 ! 
449 , 450 ' 
72 i 


^396 * 34,40,42,20 
S 397 


34,40,42 


INDEX. 


Ixxvi 


ACTS’— continued. 


i 480 > 142, 


Paob, Oh. 


§ 398 
§ 899 
S 401 
§ 402 
S 403 Exp]. 

§ 403 
§ 410 
§ 413 
§ 414 
§ 415 
§ 417 
§ 423 
§ 42C 
§ 429 
I 434 
§ 439 
§ 442 
Chapter xxxiii. 

§ 443 - 146, 444, 459 
§ 444 - 
§ 445 . 
§ 446 . 
§ 447 . 
§ 448 - 
5 449 . 
§ 453 . 
§ 456 . 
§ 457 . 
I 458 -! 

460 
I 403 
S 464 
405 - 
^ 407 - 
§ 408 - 
^ 469 - 

470 - 

471 - 

• § 474 - 

§ 475 - 

§ 476 . 142, 145, 172 
§ 477 - 
S 478 - 
§ 479 - 

147, 149, 150, 172, 202 
§ 481 
I 482 . 
§ 484 

§ 485 - 142,149,172 
s 487 - 

Chaftkb XXXVIII. - 
s 491 . 


) 


40,42 

69 

31 

448 

448,453 

202 


73 


J 

142,172 
I 172 

146 
146,149 

147 

142,172 

199: 

296 


SSCTIOK, 



IKDlX. 


bom- 


ACTS— mftntwd. 


Pa6i» Cii. I Sicnoir. 


Ih8:| “».»** 

f 519 . 


522 
526 . 
( 529 > 
S 632 ■ 
§ 545 • 

„ § 5^6 . 

Schedule i - 

YTir r ,««« , V i66» 460, 462, 466 

1 V of 1882 (Civil Procedure Code) § 203 . 

ACTION ^ ^ ’‘H 

right of, not suspended till prosecution 

acts of state *i 

what are . . ^ 

hlrnm ^>**buDala have no jurisdiction over, 
become so by ratihcation 

administering 

a drug - . . . j 

what amounts to - . *; 

• * 

ADMIRALTY JURISDICTION 
what Courts poBsesa 

over what cases it extends - ,| 

ADOPT i 

j 

Forging authority to 

See— forgery. } 

ADULTERATION ! 


281 16* 328 

282 


a -10 

«~io 


382 18 i 467 


of food or drink intended for sale - , - 221 U 272 

evidence of guilty knuwhidgo - - 

selling, Ac., food or drink after . - ^ 273 

of drugs- - . - - - 223 II 274 

sale of adulterated drugs. - - . 223 275 

must bo passed for unadulterated - 
what amounts to adultoratiuu • 224 

ADULTERY 

not a justification for killing - . 20 o 

how punished . , . . 404 407 

evidence of seznal intercourse - - • 4(X> 

marriage .... 
connivance of hust^nd negatives charge of 406 

whether several indictments maintainabie for: 

continued course of * - *1 407 

proMcntion for, only maintiuuablc by hnsbaod-j 407 
his power to withdraw charge 



INDEX. 



ADULTERY- 

enticingor taking away, &o., 'a married woman 
with intent, &c, - - » - 

what amounts to enticing or taking away 
her consent is immaterial 
she must be under husband’s protection 


Page. Ch. Section. 


408 20 498 
408,409 
408 
408,409) 


ADVOCATE-GENERAL 

may prefer charges for offences committed be- 
Tond the ordinary jurisdiction of the High 
Court - . - - - 445 


AFFIRMATION 

Solemn, when included in the word ** oath" 29 51 

AFFRAY 

what constitutes an - - 127 8 159 

voluntarily provoked, or in resistance to legal 

process . - . - 131 

punishment for committing - - 127 160 

assaulting public officer suppressing an • 125 152 

Seo—Rtoi. Unlawful Assembly. 

AGENT 


of owner or ooenpier of land, not giving Police 
notice of not, &c . , - 

125,126 

8 

154,155 

when liable to fine if 
riot, &c., is committed- 

126 

M 

166 

ge0 — preach of Trust. Riot. Unlawful Assembly. 




AID 




definition of the term ... 

96 

5 

107 Expl. 2 

ALLY OF TUE QUEEN 




waging war against Asiatic 

116 


125 

committing depredation cm 

116 


126 

receiving proiierty taken from 

117 


127 


ALTERATION 

made in adoenment, when it amounts to forgery- 378 18 464 

See— -Coifi. Forgery. 

ALTERNATIVE ‘ 

judgment and punishment - . . 46 72 

corpus delicti must bellwoved - - - 47 

in case of oontradietdy statements charged as 

false ovidenoo .... 47,166 

AMENDMENT 

powers of, for variancQ in indictment - - 437 

of charge . . - . , 437 

AMERICAN 

when convicted is to bo sentenced to penal ser- 
vitade instead of tnuisportation - - 31 3 I 56 



IKDKI. 


Ixxix 


mukh 

what the word denotes ... 
likely to endanger human life or dogrie voos hart, 
n^ligenoe on the part of the possessor of . 
what is negligence 

mischief done by poisoning, killing, maiming, &c., 
any of the vaJae of 10 Ropoes or apir^s > 
elephant, camel, horse, male, baffalo, bnll, cow 
or ox 

any other animal of the value of 50 Rupees • 
See — Miichief. 

ANNOYANCE 

caneed by a drunken man 
See — Insult, Intimidation. 

appeal 

in case of ac<juittal only by (lovernniont 


Paqb. GH.j Si0rioii« 

241 14 280 
242,248 

361 17 ! 428 

861 itO 
420 


428 22 1 510 


to Her Majesty io Council when allowed 

451 


APPREHENSION 



of offender or person charged with offence, wil- 



fully neglecting to aid io, when huuucl tode so 
every one is bound to aid Magistrate or Poltct 

155 10 


officer in effecting .... 

168 


by Police officer without warrant 

92 


private persons ... 

after an escape . . - • 

92 


degree of violence permisBible to effect 

l>5 


preventing, by harlwuring, Ac. 

103 11 

216 

public officer voluntarily omitting 

m 

221 

if offender is under sentence of Court 

197 

222 

resisting, of oneself 


224 

of another . . - • 

20t) 

225 

APPRENTICE 



may bo chastised by his master 

278,205 


ARBITRATOR 


21 

when a “ public servant” 
false evidence before an 

21 

164 U 


ARMY 


!l8i- 

offences relating u> the 

7 

ARREST 



whatamountof violence josUfied by resistance toi 
when a private person is authorixod to .i 

05 

n 

n 


by Police officer without warrant • -j 



assistance 

to public sonrant, omission to give 


1551 10 187 




INDEX. 


ASSAULT 

geonrity after conn^on for - - 

deSnitionoftteword - ' 

m^wo^*aionrdo not amount to • 

abettina, by aoldierorasilor on ropenor officer 
OT publl ®oer while auppresamg not, 4o. 
on pubUo officer generally - - 

on a woman with intent, ©c. 
on any person in order to dishonour - 

in attempt to steal property he 

carrying " , ^ " n j 

in attempt wrongfully to confine 

a person * “ * 

on provocation •• 

R^n^PrirntB Defence. Punishment. 


PlGf. 




293 
116| 
119 
125 

294 

294 

295 

295 

295i 

295 


Ob. 


16 


» 

» 

6 

7 

8 

16 

»> 


» 

u 


31 

31 

li 

183,184 

1{ 

8fi 

3£ 

36 

86 

85 

86 


assembly 

when it is “ unlawfaV’ 

when it becomes a waging of war - 

mining or continuing in assembly of fire or more 
persons, Ac., after notice to disperse 

See^Vnlawful Assemhly, 


121,128 8 
128 

124 7 


14 

15 


ASSESSOB 

assisting Court of Justice is a “ public servant” 
personation of an 

ASSOCIATION 

whether incorporated or not, is included in the 
word ” person” 

ATMOSPHERE 

making it injurious to health • 

ATTEMPT 

to wage war against the Queen • 
ally of the Queen 

to restrain or orerawo Governor* General, 
Member of Council, &o, 
to rescue prisoner of State or War 
to commit murder, (what amounts to an) 
Culpable Homicide 
Suicide 

Rape 

to commit on oSenoe not otherwise expressly 
provided for .... 
differs from intention or preparation • 
what acts amount to indictable offence 
it orimioal, though act attempted could not 
have been performed - 
•videnoeof crixoinal iatention when necessary 


20, 2 

21 

202 

5 11 

221 

18| 2 

11 

22S| 14 

278 

ml 6 

121 

116, 

>f 

125 

lisl 6 

124 

117 


130 

270 

16 

307 

271 

» 

808 

272 

1 » 

309 

309 

1 ,, 

376 

428| 32 

611 

429! 

4291 


431 

432 




priioiior my f <mnd ipoSMy of, on indiotaitiii 

for oomplotod offiemn 

to oQsnmU w oSbooo imnkhftble with whipping 
iB not 80 pQ&iah&ble . • • « 

to commit m offenco wider Ghep. XU or X7I1 
a^r prerlooi oont iotioii does not tnbjeot to 
extra pnnishment - • • • 

See— ^entffoUy , under ih$ headt ofths vartoa# of mm 

attorney 


4M 

HI 



411 


pririlege of, as to defamation • 

AUTHORITY 

forging for reoeipt or transfer of valuable 
seouritieB, Ac., interest, Ac., goods, Ac. 

BAPTISM 

forging register of - - - 

See—Foryen/. 

BELIEVE 

“ reason to believe,” moaning of the term 
BENAMEE 


421 


ia2 

S8l 


18 

18 


m 

m 


281 2 I 28 


transactions, when frandnlent • 

BENEFIT 

what the word does not mean in certain cases • 

BIGAMY 

See— 


35S| 

I 

78i 4 Kxpl, 
20 


BIRTH 

concealment of, of child 
forging register of 

See— Mt^carrwsfe. 

Bombay High Court Charter 30, 

BREACH OF PEACE 

security after conviction for • 

breach of TRUST, CRIMINAL 

definition of the offence • 
married women may commit - 
or person jointly intcreeted in fnnd 
bona hde claim of title negatives charge 
evidence of . - - 

by camci ^ ViV* 
who is liable as servant 
by pnblic servant 
banker, merchant, or agent 


275 1 0 318 
18 468 


55 


131,2% 


336 17 

405 

887 


837 


340 


340 


m „ 

400 

340,341 „ 

; 407-408 

841 


342 H 

> 400 

343 

i »» 



INDEX. 


Ixxxii 


Section. 


bebaking open 

. ..InuNl receptacle containing pro^rty, Ac. • 
if receptacle wae entroBted to offender a oar 

See— Criminal Treipof- 

bbibe 

to L a public* aervant taW 

no act need be done in consequenoe Of - ■ 

taking for oormptly inflnencing public servant 
for personally influencing him 
public offioei^ abetting the talring a - 

obtaining a valuable thing without 
consideration, &c. 

offer of a bribe - • . “ . * 

sanction necessary where charge is against 

public officer - - - • 

g^e — Qratificatione Public Sermnt 


875 

17 

461 

876 


462 

182 

9 

161 

182 



188 



185 


162 

185 


168 

,186| 

1 


162,168,164 

136' 


165 

108 

6 

116 


188 


BEIDGB 

injuring a public, so as to make it impassable 
or less safe. - - - - • 

Bee— HiscKie/. 

BEITI8H INDIA 

what the words denote. 

BEITI8H SHIP 

evidence of its being such 
offences committed on - 

BEITISH SUBJECT 

meaning of the term . - - 

jurisdiction over ... 

crimes committed by, out of India 
forbidden to lend money to Native Princes 
contempt of Court committed by 


862 17 481 


18 61 


10 

9 


12,448 

443 

6 

140 

146 


BUFFALO 

killing, poisoning, maiming, or rendering use- 
less - - - . . 

See — Mischief. 

BUILDING 

negligence in repairing or pulling down 
BULL 

killing, poisoning, maiming, or rendering use- 
less • 

See'^Misehief. 

BUOY 

destroying or removing, Ac. . . . 

exhibiting a false one, Ac. - 

See— 


361 17 429 

241 14 288 

861 17 429 

86i » 483 

229 14 281 



INDKX 


lixxiit 


BUfilAL 

forging register of • • - 

BURIAL PLACE 

trespassing on, with intent to insnlt, Ac, 
offering indignity to haoian oorpse, it. 

CALENDAR 

Britisl^ “ year” or ** month” is calculated ao-| 
cording to - - - 

CALF 

mischief by kiUing 
CAMEL 

killing, poisoning, maiming, or rendering use* 
less a 

Bee — Miichief, 

CAPACITY 

false measure of - • - 

See—Msosurs. 

CAPTAIN 

of ship may punish his seamen 
CARE 

and attention essential to, ” good faith” 


Paqi. 

Ob. 

Bfcnoii. 

881 

18 

i 

466 

247 

16 

597 

547 

11 

1 297 

59 

8 

49 

1 

361 

I 

1 

1 


36ll 

1 

17 


217 

18 


1 278, 28f 



2i 

^ 2 

62 


CARRIER 


oriminal breach of trust by “ 
CASTRATION 

is grievous hurt • * 

an offence though consented to 

CERTIFICATE 

of registry evidences a ship's character 
. — .• — aiimincr a false 

in a 

point ** 

CHARGES 


840 17 

407 

276' 16 

820 

81! 




174, 11 

! 197 

176 „ 

198 


of a Court 


CUWW***- • , jT _ 

criminal jonsdiction 
CHEATING 

during a contract 


li4'u2,170,876 


156 

446^ 




Ixxxiv 


CHEATING— cowtmited. 


Paob. 


Oh. 


wjiaii repeBeatations amoant to 
need not be in words - - - 

mast be tlie cause of tbe act done 
fraadulent 

eridenoe of former acts of^ when adinisBible 
simple, pnnisbment for . . . 

punishment for, if offender knew he was likelj 
to cause loss of one whose imterest he was 
bound to protect . . • • 

and thereby inducing delivery of property 
what Courts have jurisdiction over charge of • 
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CHEATING BY PERSONATION 


what constitutes the offence of 
punishment for - 

cheque on a Banker is a document 
CHILD 

right of parent to custody of - 
under seven years of age cannot commit anl 
offence • - . . . 

nor above 7 and under 12, if not of sufficiently 
matured understanding - . . 

under 12, cannot ** consent" 
consent of, immaterial in cases of kidnapping . 
under 12, act done for benefit of, with consent 
of guardian when no offence 
right of private defence against act of - 
act done before birth of, to prevent its beine 
born alive - • - . , 

causing death of, in mother^s womb 

exposing and abandoning child under twelve 
years . , . . _ 

concealment of birth of 
parent or teacher may chastise 

SM—AhductioKi. MciTTwgg, 
circulating false Report to cause mutiny 
CIVIL WAR 

effect of upon laws 
CLAIM 

making a fraudulent, to property to which one 
is not entitled 

false claim in a Court of Justice 

CLERK 
who is a 

possession of, is postesaion of master - 

theft by, of master’s property 

sciminal breach of trust by . . 1 
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»» 

cawd by a man deoeitfiilly woman 

betiero the it marritd to Mm 

See — Marriage, 


COIN 


Pioa. 1 Ob. 
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wbat it it 
Qaeen'tj wbat it ia 
oowriea are not 
unstamped copper it not 
medait are not 
Company's Rnpeet are 
counterfeiting • 

may be by making a genuine coin 
look like a different coin 
the Queen’a - > .| 

eridenoe of - . .1 

making, &c., or selling, &c., any instrument fur 
counterfeiting - > . .1 

for counterfeiting Queen's -! 
possessing instrument or material for counter- 
feiting . . . . J 

if coins to be counterfeited are Queen’s 
eyideuce of possession and guilty knowledge 207- 
abetting in India the counte^oiting out of lndia| 
of Queen’s - 

importing or exporting counterfeit 
if of Queen’s 

delivery to another of counterfeit of winch pos- 
session was obtained witli the knowledge of{ 
its being counterfeit - • *1 

if of Queen’s - - •! 

delivery to another of counterfeit, not known 
to be counterfeit when it was first posBessed] 
possessing counterfeit, knowing it to be so^ 
when first possessed - • •, 

if of Queen’s • • -1 

person employed in a Mint, causing coin to bej 
a wrong weight 

composition - - • 

taking coining instrument away from a Mint 
diminishing weight of, fraudulently 
if of Queen's 
altering composition of 

if of Queen’s • 

altering appearance of • 
if of Qnoen’s 

delivery to another of, possessed with know- 
ledge that it is altered 
if Queen’s 

possession of altered, possessed with knowledge 

of alteration • - • *1 

diminished in weight - • * i 

if Queen’s 
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COIN— conffn««?. 
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delivery of m genmne, which when firet pos- 
eeised was not known to be altered^ &c. > 218 12 254 

See—Qovemmnt Stamp, 


COLLECTING ARMS 

to wage war - - . - 116 122 

COLLECTOR 


may be a " Jndge** within the meaning of the 
Code . - • - . 19 19, IlluB, (a) 

forbidden to^trade . . - 139 


COMMISSIONED OFFICER 

every Naval or Military, in the Queen’s service 
is a “ public servant’ 

COMMITTING 

for trial or to confinement, wilfully contrary 
to law • - . . . 

COMMUTATION OF SENTENCE 

in case of sentence of death . 
in case of transportation for life 

COMPANY 

whether incorporated or not, islncluded in the 
word “Person” . . 

COMPOUNDING AN OFFENCE 

taking gift for . . . _ 

making gift to induce one to compound 
when it may be done • - - . 

COMPULSION 

acts done under, when no offence 
CONCEALING 

material facts, when it amounts to abetment 
design to commit offence punishable with death 
or transportation for life, if offence committed 
if offence not committed 

design to commit offence punishable with im- 
prisonment, if offence committed 
if offence not committed 

by a public servant, of an offence which it is 
ms duty to prevent • . . . 

design to wage war against the Queen 
escaped prisoner of State or War 
deserter . . . , 

evidence of commission of offence 
property to avoid seiiure, Ac. . 
offender to screen him from punishment 
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201 
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206 
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CONOSALIHQ^eonttnuad. 

BO offence if offender ie hnsbend or wife of' 
oonoealer . . . . ' 

oflenoe accepting gratifioation for 
giring gratification for 
offender who escaped from onitody, o 
whose apprehension has been ordered 
no offence, if offender is hnsband or wife 
oonoealer .... 
the birth of a child, by disposing of dead body, 
Ac, - - - • • 

person who has been abducted or kidnappe 

CONFESSION 

causing hurt for purpose of extorting - 
grievoui hurt 

CONFINEMENT 


See — Escape. Wrongful Confinement, 
solitary - . • • * 

See — Imprisonment. 

CONNIVANCE 
what amounts to 

CONQUEST 

suspends the law 

CONSENT 

when immaterial ,77,296,207,406,407; 

what amounts to ’! 

caused by animal instinct insufficient - -j 

cannot be given by child under 12 years of age,! 

when • ' J • I * 

or a person of unsound minU • 

or intoxicated • 

act done for bonetit 

not^oired, when it cannot be obtamed mod 
act is beneficial ■ ' ' 

when it will be presumed - * ' 

anflering death by con«en<, meaning of the tern • 
tarase of adultery, amonnUng to conn.ranee • 

CONSPIEACT 

for the doing of • thing when « ; 
to wage warTor to overawe Government 

CONTEMPT 

unction of Court P"**'"'. 

tryingBritUh lubjoct for 
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cox TEMPT— continiied. 

of the lawful autbority of public eervantB inj 
preventing service or afSxing of summons, 
Ac. ••••-. 
in absconding to avoid service of sum* 
mons, Ac. . • . 

none, in avoidance of warrant 
non-aitendanoe in obedience to order • 
proof of personal service necessary 
omitting to produce a document 
case of privileged documents 
give notice or information to public servant 
giving false information to public servant 
if in order to make him use his power to the 
injury of another • 
refusing to be sworn 

answer question 
sign a statement 

making a false statement on oath - 
resisting the taking of property by lawful 
authority . . . . 

obstructing sale of property by lawful authority 
Illegal purchase of or bid for property offered 
for sale by lawful authority of public servant • 
obstraoting public servant in discharge of duty- 
omitting to assist public servant 

d j ^ *^88i8t 

disobeying order duly promulgated 

the disobedience must produce 
or bo likely to produce barm 
,, , , . . ^8® of nuisances • 

threat of injuiy to public servant 

to restrain a person from apply, 
ing for protection to a public 
. servant 

msnlting or interrupting public servant during 
, a judicial proceeding . . ® 

Seo--Ptt 61 »c Servant. 

CONTKACT 

when a voluntary is binding . 

vwb^ woeptanco of written offer 
What the writing must contain - 

See — Semes. 

CONTRADICTORY 

depositions, how punishable - 
CONVENIENCE 
public • 

* • ^ 

Seo—Niiwonce. 
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CONTEESION 

frandalent • - . 333^ 335^ 

Bee^Breach of Trutt. Misappropriation. 
CONVEYANCE 

fraudulent as defeating creditors 

as preventing distribntion of property 
among creditors 

CONVICT 

for life, murder by ... . 

attempt to murder by . 

CONVICTION 

plea of former ..... 
by Court which had no jurisdiction 
previous, its effect in increasing punishment • 
mode of charging, in indictment • 
how proved 

CO-OPEEATION 

by distinct acts 

CORONER 

is a public servant 

language used by, when privileged • -i 

disobedience to summons of punishable under 

§ 174 ’ 

proceedings before, are judicial proceedings -1 

CORPSE j 

offering indignity to human corpse • 

CORPUS DELICTI 

evidence of in case of homicide 

COUNSEL I 

privilege of, in case of defamation 

COUNTERFEIT 
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meaning of the word ■ • • 23| 3 

in order to constitnte a, the imitation need not ' 
to be exact .... 23,204 „ 

See — Coin. Forgsry. Oovtmment Stamp. ; 

COURT OF JUSTICE i 

meaning of the term - . -j 20,417 ,, 20 

Punchayet may be a • - . -j 2o „ „ lUosir. 

what officers of a, are “ public servants" .j 21 „ 21 

acts done nnder order of are not offences 50{ 4 78 

absconding to avoid summons, Ac., to attend a- j 141 10 172 

preventing service, Ac., of summons, Ac., tel 
attend a • • • • •! 142,, 173 

neglecting to attend when ordered • .j 143 ,, 174 

not producing document in a, whan ordered -j 1I5| 175 
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COUET OF JUSTICE—coniiinuftl. 

neglect to aid public servant in executing 
process of a 

interrupting proceedings of - 
forging a record or proceeding]of a 

See— Contempt. Defamation. 

COVENANTED SBKVANT 
is a public servant” * 

COW 

killing, poisoning, maiming, or rendering useless! 
See— Mischief, 

CRIMINAL BREACH OF CONTRACT OF SER- 
VICE . . . - , 

See— Scmce. 

CfilMINAL BREACH OP, TRUST 

See -Breach of Trust. Trust. 

CRIMINAL FORCE 

definition of the term • 

threat of, amounts to an assault, when 

punishment for using • 

when used towards public servant, &c 
. when used to a woman with intent, Ac 
when used to any person with intent 
to dislionor 

when used in attempt to steal pro 
perty carried by the person against 
whom it is used - 
when used in attempt wrongfully to 
confine a person 

using on provocation .... 
in taking possession or enforcing a right 

CRIMINAL INTIMIDATION 

See — Intimidation. 

CRIMINAL MISAPPROPRIATION 
CRIMINAL procedure CODE, (old) see Act X 

of 1872. 

CRIMINAL procedure CODE, see ActX of 1882 
CRIMINAL TRESPASS 

definition of the offence 
entry made under authority revoked - ' 

intention to commit an offence neoessarv 
evidence of . . 

what amounts to possession 
when bonl ilde claim of title, an answer - 

Srw%“;iir.s,r ■ 
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criminal 

“ house trespus,*’— what ooualitutea . 
how punishable, if simple - 

if in order to oommit an offence 
pnnishable with death 
if in order to oommit an offence' 
punishable with transportation 
for life 

if to commit an offence punish 
able with imprisonment 
if with preparation fmr cauttngj 
hurt, Ac., or restraint, Ac. 
larking house trespass,*’ what constitutes 
“ house-breaking,'* what oonstitotes - 
lurking house-trespass," or " house-breaking," 
how punishable, if simple 

if in order to commit another offence 
ponishable with imprisonment, Ac 
if with preparation to cause hurt, Ac. 
or restraint, Ac, 

if grievons hurt, is caused, Ac., while 
committing 

" lurkiug house-trespass by night," what con 
stitntes .... 

" house-breaking by night," what constitutes 
"lurking house-trespsss by night” and “house 
breaking by night," how punishable, if simp] 
if in order to commit an offence pun- 
ishable with imprisonment 
if with preparations to canse hurt or 
restraint, Ac. - . . 

grievous hurt or death caused by one of several 
persons while committing 
breaking open closed receptacle containing, Ac., 
property - , . - . 

if receptacle was entrusted to custody 
of offender . - - - 

See — Private Defence. 

CULPABLE HOMICDK 

what is - * ■ ’ 

when death caused by negligence is 239, 261, 

206, 267, 269 
by illegal omission • 237, 239, 261 
what is an 

by voluntary act of deceased 
by result of surgical operation 
killing in doing unlawful act is not necessarily - 
when it is murder . . - - 
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when not murder 

when committed under provocation 


„ 300. Escerpt. 1, A 
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when committed in exceeding the right o 
private defence . • • 


261 d00| Except. %. 



CULPABLE HOMICDB— (umtittiwd. 

by public icmsit exceeding bie 
powers bat in good faith 
in sadden fight and passion 

when person above 18 years of age volantarily 
saffers death . . . . • 

when the death caused is that of another than 
the person whose death was Intended 
punishment for when it amounts to murder 

and is committed by a life* 
convict • 

when it does not amount to murder 
attempt to commit - 

death must have been possible' 
when hurt is caused to any one - 
time within which death must ensue • 
proof of corpus delicti .... 

CUMULATIVE PUNISHMENT 

on conviction of different offences 
not where single offence is made up of different 
parts ...... 

where offences are parts of some combined 
offence ..... 

limitation of Magistrate’s power of inflicting - 
CUSTODY 

of property, what is a place for the - 
See-^Apprehension. Escape. Harbouring. 
CUTTING 

causing hurt by - - . 

grievous hurt by - 

DACOITY 

what constitutes the offence of 
punishment for simple 

if accompanied by murder - 
if grievous hurt is caused, or if death 
or grievous hurt is attempted to' 
bo caused 

if offender armed with deadly 
weapon 

making preparation for, how punishable 
belonging to a gang of dacoits, how punishable' 
wandering thieves how punishable ■ 
assembling for purpose of committing 

See-- Robbery. Theft. 

DEAF AND DUMB 

who are destitute of reason 
who have reason, but cannot understand the 
proceedings against them 
woman, charge of rape u}K>n a * 
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BXATl 

whafc tbe word denotes 
See — Q^eoce. Privole Jhftnu. 

DSOEASSD 

imaapproprietiDg moTeeble property belonging’ 
to estate of . . . . ' 

See — Ifiioppropriotion. 

DECENCY 

public - • • • . 

See— Nt*Motw;«, Obscettifcy, 

DECLIEATION 


Os. 


s 


m 17 

14 


before a public servant, when an oath’* 

making a false, which is receivable in evidence 

using a false, knowing it to be false • • I 75 ; 

See — False Evidence, 

DECREE 

suffering a decree for a sum not due • 

obtaining a deci'ee for a sum not due • •; igii 

DEED I 

fraudalenfc 1 1 179,356 

signing or becoming psrty to a, with false 
statement of consideration • . .j 357 

or with false statement as to persons) ! 

for whose benefit it is to of>eratu • 367 

See— Fraudulent Dispoeitione of Property. 

defamation 

what constitutes the offence * 
of deceased ]>er 8 on 
of a collection of persons 
in form of alternative or irony 

what amounts to an imputation - 
evidence of malicious intention • 
must be a publication • - 

what amounts to a publication • - ^ 

nothing amounts to, if true, and if it is for the^ 
public good that it should be published 

if said, Ac., loTid fde of public con-'; 
duct of public servant 
proof of good faith 

any person touching a public ^ 

question • *; 416] 

if it is a true report of proceedings of ; 

Court of Justice - • *’ 

preliminary proceedings are such 

if said, Ac., bond fids reepecting the, 
merits of case decided by a Court of 
Justice . - - - 417 
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defamation— 

or regarding the tnerits of public 
performance - 
criticism in the public press 
. if it be a censure passed bond fids by 
one having lawful authority - 
if it be an accusation preferred bona 
to a duly authorized person - 
if said by a person in giving directions 
for the management of his concerns, 
or for the public good 

privilege of counsel, attorney, 
witnesses 

if it is a caution bond fide given for 
benefit of the person to whom it is 
conveyed, or for the public good 
abuse of privilege is evidence of malice 

punishment for simple - - - * 

printing or engraving matter known 

to be defamatory 

selling printed or engraved substance 
having defamatory matter 
DEFENCE 
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42 
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See— Pnvats defence. 


DELIVERY UP 

dt criminals, under XXI of IS79 
under extradition treaties 
of property 

DEMURRER 

meaning of • 

whet objections may be taken by 
effect of ... 

DEPREDATION 


8 

4 

821 


442 

442 

442 


committing, on territories in alliance or at 
peace with the Queen - • * 116,117 6 

DESEBTION 


abetting, of soldier or sailor - • • 119 

harbouring deserter . - - - 1201 

concealing deserter on board merchant vessel • 120l 


126-127 


135 

136 
187 


DESTRUCTION 

of document . - - . 177 11 204 

DETENTION 

of property - . . . 2 

DEVICE 

See— Foryery. Marh 
DISAFFECTION 

woiting, agaiaBt Government • . 116 6 124A 
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314,326,829 


DISAPPEABANCE 

of OTidenc®, causing - . - 

offence must be committed by another 

DISFIGURATION 

permanent, of neck or face, is grieroas hurt 

DISHONESTLY 

definition of the word - 
in case of theft, robbery, Ac. • 

DISHONOR 

assault, or nsing criminal force, with intent to 
or to outrage modesty of a woman 

DISLOCATION 

of bone is grievous hurt 

See — Hurt. 

DISOBEDIENCE 

Public Servant. 

DISPOSITION OF PROPERTY • 

See—Fraudttient Dispositions • - ^ 

DOCUMENT ; 

what the word denotes 

public servant framing incorrect, punishment ofi 
not producing or delivering up, punishment for 
necessary to show legal obligation to produce - 
case of privilege documents 
state proceedings • 

destruction of, to prevent production in Court, 
Ac,-'** 

fabricating as false evidence - 
issuing or signing a false certificate • 

using as true, a certificate false in material 

“f^se document” what constitutes the making 

of a - ' “ . * 1 

alteration made in a, when it amounts to forgery, 

“ forged document,” what constitutes a ^ 
Bttnctian of Court necoMary in proneontion for 
offence* relating to - 

See— Cheating. Forgery. 

drain A GjB_ 

otnttj^jto'^ miiofiief 

DRIVING 

rash or negligent, showing want of regard for, 

n life, Ac. - ’ , . . ’ j i 

when death caused by, would be murder, 
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DBUGS 

adulteration of - 

iBale of adulterated * - - 

selling one drug for another,' knowingly 
administering unwholesome 

DBUNKBNNE8S 

when it makes an act of omission no offence 
knowledge or intent of man iu state of 

See — Annoyance, Intoxication, 

due care and attention necessary to * 
faith” 

DUEL 

death caused by is no longer murder - 
DUMB 

See— and Dumb. 

DWELLING 

what is a human ... 
DUTY 

See— Public Servant. 

MAE 

privation of the hearing of an, is grievous h 
ELEPHANT 

killing, poisoning, maiming, or renderingus( 
an - 

See— ‘IfiscA'is/. 

EMASCULATION 

is grievous hurt - - . 

an offence though consented to 
Engineer, Municipal, a public servant • 

ENTICING 

minors - - - . . 

their consent is immaterial 
married woman - - . _ 

what amounts to enticing 
wife need not be residing with husband 

EBASUEE 

of mark on a Government stamp, showing ii 
have been used before . . ^ 

See— Gooenvwietif Stamp. 

ESCAPE 

acts done in effecting, when not offences * 
pu^^ servant allowing, of prisoner of State or| 
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refusal to give . . - - - 

149 

10 

179 

summary committal for 

146 



of an offence, causing it to disappear - -1 

175 

11 

201 

destroying document, to prevent its being used 





177 

}» 

204 

of negligence - • * 227,237,239 




of perjury ..... 

165 



where there are two conflicting depositions 

47,166 



of subornation of perjury 

174| 


of rape 

308 


of fraud, in dealing with property 

180,3581 


in cases of false charge 

185j 


of counterfeiting coin .... 

205| 


of guilty knowledge in regard to coin - 

206,209! 


in case of adulteration • 

222i 


in receiving stolen property. 

345! 


of possession * - 207,210,321,307 

i 

1 


of unlawful intention when necessary 66,74,81, 




107,139,250,250,432 




when unnecessary 06,74, 




107,187,251,413 




of intention to wound religious feelings 

249 



of corpus delicti in case of homicide • 

2C5 



of theft from jwssession of stolen property 

321 



of breach of trust - . . . 

341 



of theft on charge of receiving 

343 



of receipt on same charge 

344 



of former acts of cheating, when admissible • 

354 



of intention to make a fraudulent use of a forged 




document . . . . . 

377,884 



of fraudulent intention in case of trade-marks- 

387 



of marriage . . . . . 

398,404 



on charge of bigamy - - - - 

398 



of malice in cases of defamation 414,415,419,422 




of criminal intention in case of attempted crime 

432 



of exooptionSy when and by whom to be given- 

438 



Tariance between it and indictment 

437 



See — False. False Evidence. 




EVIDENCE ACT, I of 1872 




EXCEPTIONS 

1 



General 

49 

4 


need not be negatived in the indictment 

488 



evidence in support of, when and by whom U 




bo given - . . . , 

438 



EXECUTIVE GOVERNMENT 




denoted by the word Government’* - 

li 

1 2 

17 

EXPLOSIVE SUBSTANCE 




negligence with respect to 


14 

286 

canting hurt by use of • 

m 

) 16 

324 

griivout hvrt by use of 

281 


826 


INDKX. 


EXPW) 8 rVB 8 UB 8 TAN 0 B--C 0 


Pies. ’ Co. 8imoif. 


otiDgi to caofe mitchitf 

to injore ft decked rcssol of more tkfto 
20 ton® ... .1 

EXPOSING 1 

and abandoning a child nnder five year® of age I 
KXTOETION I 

i 

definition of the term • > • . 

involves frandulent motive - * 

cansiiig kwrt for pnrfKMOs of • 

tjrim:o\u hurt for tho purpuie of 
punishment for simple .... 

attempt to commit, by putting a 
person in fear of injury 
committing, by putting jwjrson in 
fear of death or yrtceotn* hurt . 
attempt to commit, by putting in, 
fear of death or gr tn‘OU» hurt - 
committing, hy putting in fear of 
accusation of offence • 
attempt to commit, by patting in 
fear of accusatior* of cdfence • 
when it amoants to rottrry . - .j 

See — Robbery, | 

EXTRADITION TREATIES - - -| 

Extradition Trtjaty, Portuguese, Act IV of 1880| 
See— List of ' SiatutoM/ 

EVE 

destroying an, is grievous 
FAITH. 

Roe — Good Faith. 

FALSE 

entry, in book, Ac. .... 
information, funiiehing'to a public servant • 
intending to muse him Ui use h»s 
jKJwer to injury of another 
resp<M;ting an offence which has 
Ix'fin committed 

statement on oath to public servant • 

in any dociarstion receivable in ©vi. 

deuce . . . . 

using such declaration as true, 

certificate, giving 

in material point, using as true 

“document** . . . • • 

claim in a Court of Justice 

charge, . . . • » 

need not be before Magistrate - 

evidence in support of • 
gee<~FaUe Evidence, Forgery. JnformaUon. 
and WtighU. Trade mark. 


363 

17 

436 

276 

10 

317 

IS 

17 

383 

281 

16 

327 

281 


328 


17 

384 

326 

1* 

385 

326 

►» ! 

[ 

m 


' 887 

1 

326 


1 388 

327 

II 



276 

16 

1 320 

164 

11 

\ 

148 

10 

177 

151 

M 

182 

177 

11 

203 

150 

10 

181 

176 

11 

IIKI 

176 

t 

II 

200 


II 


176; 

1. 

! m 

377 

16 

1 461 


11 

j 200 


♦ 4 

211 

iH^i 



185 


1 



e 


IKDXX* 


FALSE BTIDENCE 

who is said to give - - . 

may be done either verbally or in writmg 
does sot inclade voluntary statements 
oath no longer necessary 
unless in case of Chnstian witness - 
materiality of statement when important 
what amounts to a statement 
who is said to fabricate - . . 

punishment for giving or fabricating in judicial 
proceeding 

what is judicial proceediDg 
in any other case 

charges for giving, not to be entertained with 
out sanction of Court 

mode of proceeding on sanction 
intending to procure conviction of 
capital offence 

• if innocent party thereby executed 
intending to procure conviction of offence 
ptmiihable with transportation or im« 
prisonment .... 

punishment for using evidence known to bo false 
evidence of guilty knowledge 
falsity must be known by witness . 
for Bi^ng a false certificate 
for using as true a certificate, false in 
material point . , 

making false statement in declara- 
tion, which is by law receivable in 
evidence - 

using such declaration as true 
FALSE PERSONATION 
See— Perionaf tnp , 

FALSE REPORT 

circulating to cause mutiny 

FALSE TRANSLATION . 

FEELINGS 


PiOS. 


139,163,196 


wounding religious, Ac. 

evidence of deliberate intention to wound 

FIGHTING 

when it Oonstitntes an “ affray’' 
puniahment for 

wners it doei not amoont to murder- ^ . 
FINOEB 


168 

168 

164 

166 

167 
1671 

168 
164{ 


Oh. 

11 


fitCTION. 

191 «ad Bxplans. 


» 





m 

193 




178 

174i 

174 

174 

174 

1»7R 


175 

176 


fi 

a 


I) 

11 


» 


194 
}) 

195 

196 

197 

1QQ 


199 

200 


425 


505 


247,248 

249 


15 295,298 


1271 8 


127 

262 ' 


m 


16 


17 


169 

160 


300 Except. 4, 


1408 


. 2 . 



mmx. 


ct 


FINS 

amount of, when nnlimited 
may be awarded as compensation 
imprisonment in default of pay^nt of 

only implies to oouviotions under C 
limit to term of, where offence i 
punishable with impriaonmont 
power of liagistrate limited - 
may be of what kind - • ^ 

limit in term of, if offence it pnniih 
able with fine only - 
terminates on payment of fine or of 
proportional part - 
within what time may be levied 
only in cases under Penal Code 
may be levied from estate of deceased offender 
how enforced - . . - 

See— Pttnishmsrtt. 

FIRE 

negligence, Ac., as to • 

any combustible matter 

using, to cause mischief 

to injure a docked vessel of more than 20l 

tons . . • • * 

See — Explosive SvhsUince. Mischief, 

FOOD 

adulteration of 
selling, Ac., adulterated 

noziooB and unfit 

FORCE 

acts done under compulsion when no offence 
who is said to use 

See— Crtminul Force. Vnlau'ful 

FORCED LABOR 

exacting • 

foreigner 

jurisdietkm over 

foreign conquest 

effect of, upon laws - 
foreign government 

how far its orders justify ^ am tYi 
Foreign Jurisdiction and Extradition, Act XXI 

of 1879 
forfeiture 

Bcntcnce of, renders offender incersble of sc 
quiring property 


Sicttoit. 



m\ u I tn 

m 


m 

m 

83 

290 


>1 

4 

16 


II 


806 ' 


II 


94 A 

340 


874 


6 , 12 ! 


81 


68 


ISI 


INDEX. 


oii 




Paob. 

Oh. 

Skctioh. 

FOEFEITUBB— 




does not corrnpt blood . - - - 

85 



adjudged by Court in certain cases - 

86 

8 

62 

of property, for waging war against Govern- 
ment - - • * 

111,U4 

6 

121,122 

used in, or acquired by, committing depreda- 




tion on a power in alliance ?ritb Govern- 




ment, &c. . - - • • 

116,117 

if 

126,127 

fraudulently removing, Ac., property to avoid - 

179 

11 

206 

receiving or claiming property to avoid 

179 

i> 

207 

what amounts to fraud 

180 



public servant disobeying the law, to screen 




property from . - - - 

194 

tf 

217 

framing incorrect record, Ac., to do so 

195 

a 

218 

FORGED DOCUMENT 




what constitutes a - - - 

377 

18 

464 

FORGERY 




dednition of the offence . . . 

376,877 

f) 

463-464 

charge requires sanction of Court 

876 


* 

intention to defraud necessary 

877 



but not to defraud any one person 

377 



joint interest in funds no answer 

877 



ly several is an offence by each 

877 



complete, without uttering of document 

878 



by alteration of genuine document 

878 



ly obtaining signature of person who does not 




understand what he is doing 

878 



by signing one's own name 

380 



by making document in name of fictitious 




person - . - - . 

380 



punishment for, if simple 

381 

18 

465 

of a record, Ac., of a Court of Justice- 

381 

}} 

466 

of register of birth, baptism, mar- 




riage, or burial - - 

381 

it 

)» 

of a will or valuable security - - - 

382 

if 

467 

of authority to receive money or transfer, Ac. - 

382 

}} 

>> 

if for the purpose of cheating - 

382 

n 

468 

harming any one’s reputation 

383 

it 

469 

using forged document 

383 

>> 

471 

making or possessing a counterfeit plate or seal 




with intent, Ac. . - - . 

383,384 

1} 

472—473 

having possession of a forged document 

384 


474 

fraudulent intention necessary 

384 



evidence of fraud - . - - 

385 



counterfeiting a device or mark for authenti - 




eating documents . . . . 

885 

ej 

475—476 

having possession of material with such mark - 

385 



destroying, Ac., or cancelling, Ac., a wUl 

386 

#/ 

477 

a valuable security • 

886 



authority to adopt • 

386 

it 

it 

FORUS 

• 



See— Indictment. 






INDSX. 


FEACTURB 


Paoi. Or, SiotiON. 


of bone) 4o.> is grimm hurt 
See— Hwrt« 


8761 16 SIO 


FRAUD 

wbat amoQQfc of, vitiates a tnuoafer of property! 181,3561 
mere preference does not amonnt to • 18S 

unless in case of insolvency • 856 

FRAUDULENT 


transfer, Ac. , of property to prevent seisure 
claim to property to prevent seisnre - 
suffering a decree for a sum not due • 
claim in a CJourt of Justice 
taking a decree for a sum not due 

See— For/citure. Fraudulent Disposidona oj Pro 
party, 

FRAUDULENT DEEDS 
See— Froudulcnt Diapoaiticna of Property, 
FRAUDULENT DISPOSITIONS OP PROPERTY 


179 11 306 

179 207 

180 208 

188 209 

184 210 


what tranBactionB’’amonnt to • - 

removal or concealment, Ac., of property to 
defraud creditors 

preventing a dobt ,due to offender from being 
made available to creditors - . - 

executing a deed with false statement of con- 
sideration . . - • • 

or with false statement as to person fori 
whose benefit it is to opemte • 
must be|fraudulent as well as false 
fraudulent concealment or removal of proportyj 
generally . - - - * 

assisting therein • * * * 

release of any claim or demand “ • 

making fraudulent claim to pniporty to which 
one is not.entitled - - • • 

FRAUDULENT PREFERENCE 

by insolvent - - • • • 


179,180 

1 

206-206 

856 

1 17 

421 

856 



857 

17 

428 

857 

358 

» 


358 

858 

858 

II 

424 

179,180 11 

207—208 

366 



FRAUDULENT 

meaning of the word 


FUNERAL 

ceremonies, disturbing assembly for perform 
ance of • ■ ' ' 


H7 16 297 


GAIN 

Sge— Wrongful Qain. 

general exceptions . • 49-96 76-108 

need not be negatiyed in cbwge 



civ 


INWBX. 


A d 

OBNERAL BXCBPnONS-^iftwewi. _ 

must be esti^Bbed \yj accuted 
GENDER - • - ■ 

gesture 

TYiaVitig ft, to wound religioua feelings of another 
when it may amount to an assault 

GOOD FAITH 

definition of - - * . « -j-t, 

nothing is in» which is done or believed with 

out due care and attention • * 

want of, takes away privilege in case of 
defamation . - - 

government 

what the word denotes - 

See Ouflfift’fl Qo\)iiTnment of India, Executive 
Qovernment. 

GOVERNMENT OP INDIA 

what the words denote • - 

GOVERNMENT STAMP 

counterfeiting a • • 

posaessing instrument or material used for 
counterfeiting a - - - ' 

making or selling, Ac., instrument for counter 
feiting a - - - • 

selling, <S50., a counterfeit 
possessing a counterfeit 
using as genuine one known to be counterfeit • 
where a, has been used, effacing writing with 
intent to cause loss to Government • 
removing a, from a writing, &o., with intent, 

&Ot « - - - 

using one known to have been used before, with 
intent, &o. - - . 

erasure of mark upon, denoting that it has been 
used before, with intent, Ac. • 

GOVERNOR.GENEBAL 

assault on, with intent to compel or restrain 
exercise of any lawful power • 
attempt to overawe or restrain by unlawful 
assembly ..... 
exempt from jurisdiction of High Courts 
forbidden to trade .... 
in Council, notification by, see notification. 

GOVERNOR OF A PRESIDENCY 

exempt from jurisdiotion except for treason orl 
felony 

assault on, with intent to compel or restrain^ 
exercise of lawful power 


Pigs. Ch. 

4S8 
18 2 


880X1011. 


248 15 
292 16 


29,416 2 

29-82 

415,419 


218 12 266 and Bxplan, 


214 12 
214 „ 
214 .. 


116 6 





e? 



OtOYKRNOE OF k FWSIDBNCT--^!ontiiii^ 

attempt to omawe by adawfal ansmbh, Ac.* 
forbjddea to trade . . . . 

QBATIFIOATION 


Paoi. 

Ob. 

8lCCtOM« 

ns 

m 

1 « 

[ 

m 

1 


meaning of tbe word ... 
public eenwnt taking a, improperly • 

accepting, Aa, for corraptiy inanencing a public 
servant • . . , , 

for using personol with public serwt . 

abetment by public servant ofi 
the taking or giving of a . 
public servant taking, Ac., a thing without ade. 

quate consideration for it . 
sanction necessary for prosecutions 
accepting, Ac., to screen offender, or abandon 
prosecution ... 
giving, * Ac., in consideration of screening 
offender, Ac. . 

taking to help in recovery of property • 

GRIEVOUS HURT .... 

kidnapping a person in order to do him 
See — Hurt, 


I 


9 i 

1 161 A Bxplaa* 

18 

161 A Bxpten* 

18^ 

1 168 

m; „ 

168 

188j .. 

164 

1*^ „ 


133 


189 U jJlS 

190| 

214 

191 M 

216 

S7fl 16 ! 

i 320 

1 

SOI 16 

1 367 


HABITUALLY RECEIVING 

stolen property • - . - 34C 17 | 413 

HARBOURING 


prisoner of State or War who has escaped 
a deserter .... 
offender to screen him from punishment 

no offence, if offender is husband or 
wife of barbourer • 
intention to defeat justice is essential > 
offence must be complete when tbe 
• harbouring takes place 
offender who has been convicted, or whose 
apprehension has been ordered 

no offence, if offender is husband 
or wife of harbourcr • 

gee-“Pw&l»c Servant 

HEADS OF VILLAGES 

bound to inform of crime 

HEALTH 

Public - .... 1 

See— it»H(Mphere. Infection. Nuiiance. 

HIGH COURTS 

ordinary jurisdiction of * 
in case of British subjects 
Admiralty jurisdiction of 


lift 6 , 130 

7 i 136 and Except* 
m 11 j 212 

I 

18i „ j 212 Except. 

IHl 

18i 

193 216 

m 216 

152{ 

21S u 

usl 





wmi* 


high COVfUTS—eontinutd. 

officers of, forbidden to trade 
ertraordioary criminal jorisdiotion of - 
Letters Patent of • • - § 21 

I 23 

HIBING 

«r being hired to join an nnlawM assembly 
harbouring persons so hired - 

HOKICIDS 

6ee~^Cttlpable Homicide - • • 

HOUSE 

killing, poisoning, maiming, &o., a 
See— Hiscbie/. 

HOUSE-BREAKING 

what constitutes the offence of 
how punished, if simple 

if in order to commit another offence 
punishable with imprisonment 
if with preparation to cause hurt or 
restraint, &c. . , . 

accompanied by causing grievous hurti 
Ac., while committing it . 

See— CrimiTwl Trespass, Bouse.breaking by night 

HOUSE-BREAKING BY NIGHT 

what constitutes the offence of • . 

how punished, if simple 

if in order to commit another offenoej 
punishment by imprisonment 
II with preparation to cause hurt orl 
restraint, Ac, . . ' 

See-Criminal Trespass, House-breaking. 
HOUSE-TRESPASS 

what constitutes the offence of 
how puni^ed, if simple 

if in order to commit another offence 
punishable with death . ' 

aa oBenm pniuBhable with transport 
ation for Ufe, Ac. . . ^ 

»n Offenro punishable with imprison 
ment, Ac. . . . 

wiU preparation for causing hurt 
Ac., or restraint, Ac. 

See— Criminal Trespass. 

BURT 

who ts laid to oauae it - 
volanfarilv eoHiinp, what it is . ! 

doei not intoWe pwmeditation 


Pagi. 


140 

446 

443 

446 

124,12lr| 

127 


'249 

861 


Oh. SMCtm. 


8 

11 


369,870, 

878 

878i 

373 

8741 


160,161 

167 


17 429 


M 

ft 


tf 


» 


445 A Bxpl. 
453 


371 

3741 

S 74 i 

874| 


454 

455 
»> I 469 


,, I 446 
17 I 466 

» I 467 
„ I 458 


368, 

8721 

872 

372 

372i 

378 


„ 442 A Expla 

' 448 


ft 

I 

„ 449 

„ j 450 

» I 451 
„ f 452 


276 16 
278 


819 

321 


DOnx. 


* « 

f?lt 


pimiftluatiitlor • • 

ottMs in which H ti lawfal • 
by ttiittg dangeroof wcapoii% Ac, 
whoa done fw oxtorttoii, or W foroi 
a potion ko do aa illegal aot 
or to extort oonfeaaion 
or to obtain rettoration of property 
or to deter pnblio aerrant from doini 
hia dnty • . . 

when done on grate and xndden pro 
Tooation 

which mnat proceed from peraoi 
hurt 

when caused by aot showing want o 
regard for human life 
administering drug with intent to oe^ise 
grxevouty what is - . . . 

volurUai^y causing ^nevoiur, what is • 

when death ensues, not always culpabli 
bomioide ... 
punishment for • • • 

by dangerous weapons, Ac.* • 
while committing daooity or robbery 
when done to extort property or t< 
force to do an illegal act - 
or to extort confession or to oompc 
restoration of property • 
to public servant to deter him fron 
doing his duty 

when done on provocation, Ac. 
mnst proceed from person hurt 

1 . « • .A 


HUSBAND 


j «baa ov/i# wcmxv 

for the safety of others 


cannot commit rape on wife, if above 10 
may abet a rape upon wife 
may be convicted of receiving from his wife 
may harbour or conceal wife, offender • 
wife may give evidence against 
cannot be convicted of theft fromaed qwxre f\ 
whether he can steal from wife ? 

See — AdvUsry, Marriage, Wife, 

IDIOT 

S0e*~ln8cwie • • • • 

„ Forgery - . „ - 

IGNORANCE 

of Fact or Law, when an exonso • 
ILLEGAL 

application and meamng ol the word • 


Paoi. 

Ck. 


378 

1$ 

m 

378 

380 

** 

m 

381 

ti 

w 

883 

m 

330 

383 

H 

ti 


If 

833 

384 

»* 

334 

385 

p 

>} 

i> 

t86 

** 

837 

881 


828 

*78,277 

l> 

320 

*77 

it 

**> ft Ixpl. 

278 

880 

!• 

825 

881 

tt 

326 

332 


897 

282 

>» 

889 

283 

16 

831 

284 

M 

833 

2HS 


886 

285 

286 

»» 

388 

807 

809 

845 

189,194 

11 

212 Except. 816 

149 


Except. 


315 

316 


601 

376 


59,61 


order by a public aerrsot 
” Omistton.*' 


2S\ 2 ^ 43 
•j 196| 11 j lU 









ILUOIT INTBBCOTJBSB 

Page. 

Oh 

Bsonoft. 

abdnction of « woman in order to force her to 

- 32 

S 16 

866 

enticing married woman for the purpose of 

40 

S 20 

498 

IMPEI80NMENT 




period of, how calculated - • 

S{ 

J 


is rigorous or simple ... 

3i 

) 8 

58 

rigorous applied to prisoner under sentence o 

f 



transportation - 

81 


58. 

commuted into transportation • 

SS 


59 

when it may be partly rigorons and partly simph 

» 88 


60 

removal to different place of - 

84 



sometimes necessary where fine ie imposed • 

87 



in default of payment of fine • 

38,38 

2. 

64,66,66 

is in excess of all other imprisonment 

88 


how limited - . - . 

89,40 

ft 

67, ’68,69 

when inflicted by Magistrate - 

89 


solitary, when and to what extent 

See, — Fine. Punishment. Wrongful Restraint. 

47 

» 

78 

INCAPACITY 




mental, what amounts to 

69,70 



INOOUB TAX 




papers most be produced in^Coort • 

146 



INDIA 


f 


Government of, defined • - . . 

19 

2 

16 

INDIAN ETIDENCE ACT. I of 1873 . 

INDIAN LAW COMMISSIONERS’ 




Eeport of 1836 • - . . ^ 

„ „ 1837 . 183, 263, 284, 361, 410. 416 

First Report on the Penal Code in 1846 

254,259 

■ 


§ 117 . 

416 



§ 227 . 

67 



§§ 243-249 

259 



„ , §§ 260-253 

83 



Second Report - , § 10 * 

§ 13 ' 

255 



113 



§ 162 

111 



§ 2201 

183 



§ 221 j- 
§ 252 . 

§ 271 

217 

249 



§ 487 ; 

§ 527 . 

261 

41 

47 



INDICTMENT 



must contain all matters essential to crime 
when p^ular circumstances or means 
must be stated . . 

435 



result of omission . , * 

436 

1 


when it may be amended . * 


1 


■ 

437f 

) 

1 






PjiQC. On, 


what defects are immaterial • . • 

charging an offence different from that proved 
ezoeptions need not be n^^atived in • 
joinder of offences in • 
joinder of defendants • . > - 

forms of, for 

Abduction . , - - - 

Abetting, where principal indicted jointly • 
where abettor indicted without principal 
where the offence abetted has been commit- 
ted with a different knowledge • 
where a different offence baa been committed 
where no offence committed 


Adultery 

Affray 

Assault 


Assembly, unlawful - 
Attempt to commit a crime - 
Bigamy 

Breaking open receptacle 
Cattle, mischief to • 

Cheating ’ 

Counterfeiting Coin • 

Coin counterfeit, fraudulently delivering 


passing off as genuine 
possessing 

Confinement, wrongful ^ • 
Conviction, mode of charging a previous 


Criminal Breach of Trust - 
Intimidation - 
Misappropriation 
Culpable Homicide • 

Bacoity with Murder 
Defamation • - ■ • 

Disappearance of evidence, causing 
Disobedience to order promulgated by Publi 


Servant - • “ " 

summons of • 

Enticing away a married woman 
Escape, permitting an - - 

Extortion - - - - 

Fabricating false evidence * 

False charge 

Claim - - - 

Evidence - * ; 

using such as genuine 


Forms of, for 

Personation 
Statement in a return 
Forged document, making a 

using as genuine 

Fraudulent Transfer 

Grievous Hurt, by dangerous weapon 

negligence 



465 
455 

455 

I 

456 
456 

456 
460 
458 
464 

457 

470 
469 

469 
468 
467 
462 
462 
462 

462 
4641 

471 
467 

470 

466 

463 
466 
470 
460 


458! 

458 

470 

462 

466. 



461 

459| 

469 

466 

461 

464 




niPICTM®NT— 

HwTxmring - 

Intimidation, crimmal • 

Kidnapping - v' • 

Lurking House-TrespasB by nigbt. 

Married woman, enticmg away a - 
Miioarriage 

Mischief to cattle - ' 

Murder • * . * v t 

Negligenoe, causing grievous hurt by 

Omission to apprehend - 
Overawing Councillor 
Personation in a suit 
Previous conviction, charge of 
Public Servant concealing desip 

an offence - • 

accepting gratification 

Eape 

Beceiving stolen property 

Bioting - ^ - 

Bobbery in a Highway 
seducing soldier from allegiance 
theft in a dwelling-house * 

theft by a servant • 
after previous conviction 
unlawful assembly • 
waging war 

INDOBSBMENT 

on a bill of exchange is a “ document’' 
is a “ valuable security” 

INFANT 

when incapable of offence 

mode of imprisonment • 

capacity of, for rape 

parental control over • • “ 

INFECTION 

negligent act likely to spread • 
malignant act likely to spread • 
disobeying quarantine rules 

INFLUENCE 

meaning of personal • • • 

See— Bribe. Qratification, PuUic Servant 

INFOBMATION 

of certain offences, when compulsory to give 
giving false, of design to commit an offence 
where informant is a public servant 
omission to give, to public servant 

where offence committed 
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464 
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457 
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471 

456 
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465 
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4661 
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68,309 
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22 
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139 


110,168 

107,109 

108 

147 

177 
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82—88 


14 

»» 

I) 


269 

270 

271 


n 

10 

11 


118-120 

119 

176 

202 



wtmT. 



giving false, to pnblio lemnt • 

where offence committed 
with intent to cento e publioj 
eervent to nte hie power 
injnry of another 
to aoreen an offender 

See Agent, Conten^, Public Sercant, Vnlauh 
fvl Arnmbly, 

INJURY 

what the word denotea * . . , 

INSAKR 

man, act of, no offence 

cuatody, and remoyal from India of . 

not done for benefit of, when no dfenoe 
cannot ** conaenV « • . 

right of private defence agalnat act cA - 
not ptiniahable for eam^ from gaol * 
oaoaing an, to execute or alter a docnment, it 
forgery 

See — Fcrgery, 

INSANITY 

what amoimte to in law • 
differs from idiocy 

case of persons deaf and dnmb, sometimes 
amonnts to • 
not to be presumed 
evidence of physicians as to 
what degree of, operates as a defence 
effect of sncoesk^ plea of 

INSOLVENT COURT 

officers of, forbidden to trade • 

INSTIGATE 

meaning of the word • 

INSUBORDINATION 

abetting act of, by soldier or sailor 

INSULT 

to public servants, Ac. ... 

provoking breach of the peace by 
to modesty of a woman, using word or gesture 
Ac., for the purpose of - • 

See — Intimidation, 

INTENTION 

effect of a oriminal, where act is done 
several persons 

how far implied in * volnntarily' 


Cit- Swnw. 

10 

mu too 


UI 10 18S 
176 11 Ml 




71 

70 

77 

86 


I* 


90 


879 18 404 


107 Eipln. 1. 

18S-1S9 

202 11 228 
426 22 



wim. , 


"^continued, 

act done bonA fide without criminal - - 

agsnmed. where result if neoessaiy or natural 
result of act done - - 66, 74,107, IS6, 192, 

260,266,413 

in case of a drunken man • ^ ^ 

must be shewn, where lawful act is charged as 

an abetment - • - - • 

or as an attempt to commit a 
crime 

to injure need not be shown in case of a charge 
known to be false , - - 

any other intention suflBcient 
to defeat justice essential in case of harbouring 
extending beyond natural consequence of act 
must be proved .... 
to defraud particular person unnecessary, when 
acts are fraudulent - • 209,377,388 

inferred from use of false weight, &o. 

or trade-mark 

differs from wish 

necessary to conviction for culpable homicide 
must established by prosecution • ^ 

inference from nature of act sujS&cient • 

INTEERUPTION 

to public servant in a judicial proceeding 
See — CoTitempt. 

INTIMIDATION 

act done under when no offence 
“ criminal" what constitutes the offence of 
threat need not be directly addressed to person 
threatened • • . . . 

punishment for, if simple 
if threat bo of grievous hurt or 
death, &c. 

if committed by anonymous communication 
inducing, Ac., a person to do an act by making 
him believe he will incur the Divine displea- 
sure if he does not - - . 

See — Insult, 

INTOXICATION 

when it prevents act or omission from being 
an offence ..... 
must be involuntary to have that effect 
presumption of knowledge or intent against 
man in state of - - - . 

person labouring under, cannot " consent" 
right of private defence against persons labour- 
ing under • - - . . 

causing a person to execnte or alter a docu- 
ment while in a state of, is forgery - 
causing annoyance while in a state of 
See— Forjferv. 
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251—258 
I 251 


83 4 
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73,74 

74 


94 A Expln* 
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OXIli 


inundation 

Paoi. 

Cv. 

Sioniiii. 

causing, by misobidt or obstrocttoa to drain 

ft 



ago, &o, 

' ‘ m 

t 17 

4li 

See — Mischief, 

j 



IEKI6ATI0N 

i 



injaring ...... 

i 861 

22 

480 

See — Mischief, 

1 



JOINDER 

1 

! 

i 



of defendants - - - . . 

i 

440 



of offences - . - . . 

489 



JOINT ACT 




liability of each for - • 25,102,180 


2 

84 

wben criminal knowledge is an essential 

26 

tl 

85 * 

in case of rioting - - . . 

ISS 

8 

146 

JOUENBY 


1 

1 


offences committed on a, where triable 

447 

1 


JUDOB 




meaning of the word - - , . 

19 

2 

19 

every, is a “ public servant” - . - 

20 


21 

cannot be prosecuted for official acts withont 




permission . . . • . 

20,184 



act of, when no offenoe • . . . 

50 

4 

77 

act done under order of * > • 

50,62 

M 

78 

JUDGMENT 




may be given that it is doubtful of which of 

1 

1 


several offences a person is guilty • 

46 

3 

78 

JUDICIAL COMMISSIONER OF MYSORE 




has no jurisdiction over European British Sub- 




jects ------ 

7 



has powers of a High Court - - - 

7 



JUDICIAL PROCEEDING 




false evidence in .... 

I61» 

11 

193 Rxplani. 

explanation of the term 

109,170 

M 

193 

public servant making order, Ac., contrary to 




law in , - . . . 

195 


219 

insulting or interrupting public servant, in 




any stage of a 

202 

>1 

228 

JURISDICTION ACT, Foreign, XXI of 1879 




JURISDICTION 




want of, Book II - • * 

485 



within the meaning of the phrase explained 

18 



of High Court’s ordinary - 

443 



extraordinary 

445j 

t 


admiralty . - - • 

I 



over British subjects . - - 

448 , 

• 



0 


ttlJE^SPICTION—conUmigd, 


foreigners - - • - 

where offence commitfced is terrilory ont of 
India - - - . * 

or on British ship . - - 

or within admiralty jurisdiction 
of Magistrate in respect of <offenod committed' 
out of his district - . - - 

of Sessions Court in appeals against sentences 
under special or local laws - 
exemption of Governor-General and his Council 
and of persons acting under his written order 
from jurisdiction of Supreme Court - 
liable to English Courts - 
^exemption of Governor except in case of treason 
or felony - , . . , 

want of, how far it deprives officer of protection 
when he enforces order of Judge 
liability of Judge acting without 
in case of kidnapping ... 
in Mofussil Courts is local, when offences com- 
mitted on shore 

in case of abettors, or receivers, or thugs, or 
daooits - . . . . 

■over offences committed on the boundaries of 
two districts or partly in one and partly in 
another - . . . 

where offence committed on a journey 
over escaped or returned convicts 
pleas to the • - . . 

judgment upon such ... 
none over Acte of State 

JURYMAN 

is a “ public servant” - 
personation of a - 

JUSTICE 

Justice-court of, defined 

sanction of Court necessary in prosecution for 
•offences against . . _ 

public offences against - - . 

JUVENILE OFFENDER 
who is a 

kidnapping 

is of two kinds - - . . 

from British India 

from lawful guardianship - . ^ 

where there is a bond fide telief in 

^^ht to the custodv of a child 
consent of minor immaterial 
when it is abduction 
jurisdiction in cases of « 


I Paob. Ich, 
5,12 


Sbctiok. 


B,T6 

9 

8 

11 

17 

65 

65 

65 

60,62 

62 

300,447 

445 

446 


447 

447 

443 

443 

51 


170 
163- -203 


489 


4 78 


20 2 
202 11 


20 


21 

229 


£0 


191—229 


296 16 359 


297 

297 


360 

861 & Explan. 


300,445 


297 
297 
299 16 362 


861 Except. 



Piot. ICt. 


pimiBhment for, in ordinary onset 

wbere person is kidnapped to be mnrderedj 
to be wrongfully confined 
where a woman is kidnapped that she may 
be compelled to marry, Ac. 
where in order to subject person to grieTons' 
hurt, slavery, Ac. 

concealing or confining kidnapped person 
kidnapping child to steal from its person 
buying or selling, Ac,, a slave • 


300l 

800 

300} 

16 

ti 

#1 


301 

i» 


301 


387 

30S 


388 

802 


889 

802,303 


870-871 


KNOWLEDGK 


of necessary or natural consequences of an act 
in general presumed 66,74,107,250,257,418 
assumed in case of drunken man 


LABOR 

See — Forced labor - - - . 806i 


LANDLORD 

liability of, for nuisance on land • 232“237i 


LAND-MARK 

destroying or removing one, fixed by public , 

servant .... 863 17 434 

diminishing usefulness of one, fixed by public 
servant 363 

See — Mischief. 


LAW 

See — Local Law. Special Laiv. 

LAWFUL GUARDIAN 

who is included in the term 


207 16 361 Explan. 


legal REMUNERATION 
meaning of the term 
See— Public Servant. 

legally bound 

meaning of 

length 

false measure of 
Soe— Measure. 

letters patent of 1865 

s. 82 
8 . 38 - 

of High Court 


132 0 161 Explan. 

29, 2 43 

217 13 265-267 


7 

7 

443 

445 


5 21 

23 
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INBSX. 


UmilTY 

of one for acts done by another in fnrtheranoe 
of common design 26,100,102,123,124}!^ 

LmUTENANT-GOVBENOE 

assault on - . . . 

attempt to oyerawo .... 

LIFE 

what the word denotes - 
human, causing hurt by act showing want of 
due regard for • 
causing grievous hurt - 

LIGHT 

exhibiting a false 

LIGHT.HOUSB 

destroying or removing, &c. - 

See — Mischief. 

LIMIT OF PUNISHMENT 

when offence is made up of several offences - 

LOCAL LAW 

meaning of the term - . 

the word offence extended to certain brenches of 
no “ local law" is repealed or affected by the 
Penal Code • . . 

nlietmont may bo committed in respect of 
broach of may also be an offence under Code • 
appeal against sentences under 

LOSS 

Seo—Ifrong/wl Loss. 

LOST PEOPERTY 

finder of, when punishable fonnisappropriating- 
Soe — Misappropria tion. 

LOTTERY OFFICE 

keeping a - . . 

LUNACY 

Bee — Insanity - . , 

LUNATIC 
Bee — Insane 

LURKING HOUSE-TRESPASS 

definition of the offence- - J 

punishment for, if simple 
punishment for, if in order to commit an 
offence punishable with imprisonment 

if with preparation, to cause! 
hurt or restraint, Ac. 1 
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Section. 


2 

34 1 


6 

111—114 1 


t 

146-149 ) 

Ill 

a 6 

124 

111 
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5 16 

837 

286, 28f 
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33S 
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281 

362 

‘ 17 

433 

41 

3 

71 

28 
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42 

28 
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5 
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17 



334 

17 

403 Explan, 2 

246 

14 

294 A 

69 
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369 

17 

44$ 

373 

» 

453 

873 


454 

373 

>1 

455 



INDXX. 


CITU 


LURKING HOUSE-IRBSPlSS-H!<m*tiMi«d, 


Paok. Oa* 


if Aooompanied by c«iitifig| 
grierooB horti &o. 874 17 

Beo'-Onminol fraipaM. Lurking EouH trut- 
pau 8 y 


Stcnon. 


456 


LURKING HOUSE-TRKSPASS BY NIGHT 

what eonstitatea the offence - 

how poniabedt if simple - - 

if in order to commit anotherl 
offence punishable with impri 
sonment . • - 

with preparation to cause hart 
or restraint, Ac. 

See — Criminal Tnapass. Lurking Hime.trespaM. 


MACHINERY 

negligent conduct as to, in possession or charge 
of offender . • - • - 

MADRAS HIGH COURT CHARTER §§ 23,35 * 


869 444 

874 „ 456 

874 457 

874 456 


241 14 287 
65 


MAGISTRATE 

procedure of, under Act XXI of 1879 • 
jurisdiction of, where offence committed on 
eea . . - • • 

when he is a Judge • • • 

power to award fine as compensation - 
limited as to powers of imprisonment for non 

payment of fine - • ■ / 

as to powers of imprisonment on convic 
tion for several offences 
warrant of, protects officers executing it 
may direct arrest 

every one bound to assist when called on 
power of, to exact security • 131,290,338 

to discharge recognisance - 
avoiding warrant of, no offence 
power of, for contempt of Court - * 

^ or refusal to furnish 

evidence 

may summon witness beyond local limits 
can forbid certain art.i - • * 

Civil Court cannot reverse order oi 
may enjoin against public nuisance - 
cannot create or decide ri(?hU - - 

procednre by, on charge of givingfalaecridence 
may allow withdrawal of certain chargea 

malice _ 

u in inferred, and when it must oe 

82.107,189,261,258.414' 

may be disproved, on charge o! 


n 

19 

87 


42l 

02 

92 

92 

1 


296i 

lill 


1421 


144 

168 

100 

168i 

172 


\ 





I • • 


MAN 

meaning of the word - 

MAP 

isadocnment - - - - - 

HAEi: 

or counterfeiting a mark in any material 
need for authenticating a will or valuable 

gecurity, &c. • - ' , / 

posaeasing material with anch mark, &c. 
making, Ac., mark in any material naed for 
authenticating a docnment other than a will 
or valuable security, Ac. 
posaesBing material with such mark, Ac. 
counterfeiting, ordinarily used by public ser 
vant to denote the manufacture, Ac., of pro- 
perty - - . • - 

See— Porperj/, Oovernment Stamp. Land-mark. 
Mischief. Property -mark. Sea-mark. Trade- 
mark. 

MAKEIAGE 

abducting or kidnapping a woman in order to 
compel . - - - 

forging register of - - - 

inducing cohabitation by falsely making it 3 
believed that a lawful marriage has taken 
place 

second, during the life-time of a husband or wife 
if with concealment of the former marriage 
evidence of a previous, valid 
law which governs in India 
with a deceased wife’s sister - 
not void by reason of previous marriage in case 
of Hindu or Mahometan man 
otherwise in case of female 
or of Christian who married again after re- 
lapsing into Hinduism - 
or of Mahometan convert to Christianity - 
otherwise in case of Hindu convert • 
or of European convert to Mahometanism - 
severance of, by divorce 
evidence on charge of bigamy • ' - 

ceremonies gone through fraudulently ■ 

See— Adultery. 

MARRIED WOMAN 

kidnapping or abducting 
committing adultery with 
enticing or taking away, or concealing, Ac., a, 
with intent, Ac. - 
her consent is immaterial 

See— Marriage. Harbouriug. Euidence. Wife. 
Muouliue inoludoB feminine 


18 2 10 
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385 18 475 
385 ,, ,, 

885 18 476 

886 ,, ,, 

889 „ 484 


801 16 366 
881 18 466 


897 20 493 

398 „ 494 

404 „ 495 

898 

398 

399 


401 

401 

401 

402 

403 
398 

404 „ 


301 16 366 

404 20 497 A Expln. 


301,408 


18 2 8 
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ezuc 


MA6TEE AND SERVANT 

in caeea of a1)etmeiit • - - » 106 

in cases of musance or negUgeiice 226,229,237, 

239,243| 

has no right to beat Berlmt . . 27b' 

may ohaew apprentice . • 278,294 

MEASURE 

false, using a - - - . 216,217 13 264,265 

is evidence of frandnlent intention 216 

being in'posseesion of, with knowledge and 
intent • • • • • 217 

making or selling, with knowledge and 
intent - - . - 217 267 


MEDICAL MAN 


caosing death • 

MEMBER OF COUNCIL 

* • • 

61,368 

exemption of, from 

jurisdiction of High 

55 

Court 

• • • “ 

assault on 


115 

attempt to overawe 

• • • 

189 

forbidden to trade 

• - - 


124 


MERGER 


of civil action in'crime, does not exist in India* jog 


MINOR 

soiling or buying, for prostitntion 
MINT 

person employed in, causing coin to bo of wrong 

weight • • ' * ■ 

of wrong composition 

unlawfully taking a coining instrumont 

from a - ■ * * 

See—” Cot Hi 

misappropriation 

of moveable property - 
of property found accidentally * 
of a deceased person 

miscarriage 


may commit this offence on 
herself • * . 

punishment for causing, m ordinary cases - 
^ if done w'ithout woman s consenti 

causing death in attempt to procure 
if done without the consent of the 

doing an act to prevent a child being bom 

alive * * " ■ 

causing death of c^uick nnlxim child 


304 

16 

872,373 

210 

12 

244 

210 



210 


245 


333,33 

17 


33 


„ Et{ila. 1 


11 

404 

272.273 

16 

312,313,314 

273 


312 Eiplan. 

272| 

M 

312 

273' 

n 

313 

273| 


3U 

278 

n 


27il 

f> 

31S 

274 

ff 

316 



DiDBX. 




HISOSIBF 

definitiion of the offence - • , 

pniiishnient for, when simple - • \ 

if damage done, amonnts to 00. 
by killing, maiming, &o.f an animal mthin IQ B| 
by killing, maiming, an elephant, eainel 
horse, mnle, buffalo, bull, or cow*, or ox 
any other animal worth more than 50 Bi 
by diminishing supply of water, &o. - 

by injuring public work, bridge, navigabl 
river, Ac. - - . . 

by causing inundation, or obstructing drainagi 
by destroying, or moving, Ao„ light-house, sea 
mark, Ac. .... 

by exhibiting false light, or mark to miBlea< 
navigators .... 
by destroying, Ac., land-mark fixed by publii 
servant .... 

by using fire or explosive substance with intent 

with intent to destroy a house, Ac. 
committed on a decked vessel of 20 tons bur 
den ..... 
if by fire or explosive substance 
running vessel ashore to commit theft or pro 
^erty ..... 

^Uommitted with preparation for causing deat] 
or grievous hurt 

or hurt, or wrongful restraint 
or fear of death, hurt, restraint 
with respect to a will • 
valuable security 

Bee—Private Defence. 

MISFORTUNE 

act done by, when it is no offence 
misprision . _ . , 

MISTAKE OF FACT 

when act done by reason of, no offence 
right of private defence against act of on( 
acting under - - > , 

MISTAKE OF LAW * 

does not prevent eu act from being an offence 
unless when it causes ignorance of fact 

MONEY 
See— Coia. 

MONOMANIA . 

when an excuse « - , _ 

MONTH 

moaning of the word, and how calculated 


1 PAU35, 

Ch. 

8Ecm% 

; ' tS%8S9 

17 

425 A Ezpls, 1 A 2 


r* 

it 

426 

427 



428 

1. 

861 

1) 

429 

u 861 

}) 

it 

861 

If 

430 

! 862 

n 

431 

9 862 

it 

432 

363 

a 

488 

i 

229 

14 

281 

c 

868 

17 

434 

363 

)) 

485 

863 

■' 

436 

864 

it 

437 

864 

it 

488 

! 864 

it 

439 

h. 

364 

it 

440 

864 

864 

886 

n 

it 

18 

)) 

it 

477 

886 

it 

a 

64 

4 

80 

110 



49—64 

31 

76—79 

85 

)) 

98 


a 

76-79 

62 

70 



29 

2 

* 

49 





UOEALS 
public - 


OH.j 

|SM-M0 


MOTHEB, rigUi of 

child .... 

moveable PEOPERXT 

what the term meaai and inoladM tt,SUHI-17 

in case of theft • 318 

MOVING 

what is a, in case of theft • |818^22| 17 

MULE 


IdUing, poisoning, maiming, or rendering nsetess, Ac. 
See— Mtwhis/. 

MUNICIPAL COMMISSIONER 

is a “ pnbHo senrant” • - - - 

liability of, for neglect to repair roads • 

MUNICIPAL ENGINEER 

is a public servant .... 

MURDER 

what amounts to the crime of • 
in what cases culpable homicide does not' 
amount to 


861 


28 8 
888 



proof of exceptions rests on accused • 

of knowledge or intention rests on prose* 
cution - . - • • 

by homicide of person whoso death was not! 

intended - . - - • 

on charge of, accused may bo convicted of 
minor offence - - • - - 

punishment for . - - 

if committed by a lifo* convict 
attempt to commit 

punishment for, in ordinary cases 
if hurt is caused 

accompanied by daooity, punishment for 
Bomicide. Dacoity, Suicide* 



381 17 


MUTINY 


abetting the commission of - 

where the mutiny is committed in con 

sequence 

abetting assault on superior officer 

if assault is committed in consequence 
abetting desertion . . • 

harbouring deserter - - 

in a merchant vessel • • 

abetting act of insubordination - • 

circulating rumours, Ac*, with intent to excite 


Ssofion. 

88,878 

378 

489 

81 lUnstr. 

SOOSi^lAl 



1«DES. 


9 I 


MUTINr ACT 

whether Naval or Hilitarj, not r^)6aled or 
affected by the Peoal Code - • « 

penoDB robject to, are not pamsbable for mili* 
tary offences under the Penal Code, when * 


Page. Ch. 

16 1 
120 1 


NATUEAL BBSULT 


of a man’s acts assumed to be contemplsited 

66,76,107,260,257,418 

NAVAL OFFIOBBS 

are public servants . . . . 

NAVIGABLE 

river, or channel, destroying or injuring 
See— ■Aftfichi'e/. Navigation. 

NAVIGATION 


201 

362 17 


of a vessel, rash or negligent, showing want of 
regard for human life, Ac. - 
carrying passengers in unsafe vessel • 
obstructing public line of - - . 

injuring by mischief .... 
endangering by removing lights, buoys, Ac, » 
exhibiting false lights, buoys - 
See— Kwchte/, 

NAVY 


229 14 

229 

230 „ 

362 17 

363 

229 l4 


offences relating to 
NEGLIGENCE 


• 118-121 


culpable, what it consists in - 
when very gross implies intention to injure . 
death caused by . . 251,267,269 

case of medical men - • ^ 

must be personal act - . 226,237 269 

must be suoh as would naturally cause injury . 
evidence of, must be affirmative 
unless presumed from facts of case . 
where party injured has been guilty of 
or person with whom he is identified - 
where party injured is a servant 
in driving or riding on highway 
in navigating a vessel . 
in o^veying passenger for hire in unssrfe vessel- 
unseaworthinesB is a relative term 
causing obstruction on highway or line of 
navigation • - . . 

pemission to pass does not constitute a 
highway . . . ^ 

owner must not set trap for passengers* 
property which causes obstruction must 
be under control of defendant 
occupier primarily liable 

fro® 

not for acts of servant - 


267 

107 

268, 

226,231 

227 

228 
228 
228 

239,2481 
225 14 
229, 

229 

230 

280 

232 

232 

232 

232 

285 

237 


SacndN. 
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139 


21 


431 


280 

282 

283 

481 

483 

281 


131-140 


279, 

280 

282 


283 




HTBIX. 


NUISANCB— con^mifid. 

pnnishmexit for any, not specially prorided fwj 
• oontinoance of, after injunction to discontinue 
obscene works, songs, • 

NUHBSB 

defined - . • . . 

OATH 

wbat the word means and inclades 
relosing to take an - . . 

making false statements on, to public servant 
Bee-^Fake Evidence, 

OBSCENITY 

importing, printing, selling, Ac., obscene books, 

possessing obscene books, Ac., for purpose of 
sale, Ac. - . - - . 

singing obscene songs, Ac. • . ! 

uttering obscene words, Ac. - 
See— 

OBSTBUCTING 

public senrant in discharge of his duty 

the taking of property by authority of public 

servant . - . 

* % 

the sale of property by public servant 
apprehension of one’s self 
of another 

a public way «... 

a public line of navigation- 
See — Mischief, Public Servant. 

OCCUPIER 

of land not giving Police notice of riot, Ac. . 

“ a ™t is committed, 

liability of - 

Wnts— liability of, in such oases 
liability of, for nuisances on laud 

OFFENCE 

committed out of British India 
meaning of the word - . I 

“^VII rf mo 

not to law of England - 
committed out of British India . [ 

by servant of Queen within allied State 
junsdiction of High Courts over 

apprehension of p^on charged ivith heinous 
committed out of India . 

^ under extradition treaties - i 

eommitt^ on the High Seas or in a foreign 
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OFFBN GB*— eofU^ituid. 

punishable by English law 
on land beyc^ lo^ juriadiotion of Ooort 
by foreigner on Briti^ ship • 
or foreign vessel • . . 

against tl» StatOi can only be prosecuted will 
sanction of Government or some officer em< 
powered to anthorise prosecntion - 


Government or Court 

of contempt of authority, requires the sanction 
of the authority for prosecution 
relating to evidence requires sanction of Court 
for prosecution 

relating to documents given in evidence must 
be prosecuted with sanction of Conrt 
causing disappearance of evidence of • 
joinder of several offences in same indictment 
what acts or omissions do not constitute an 


act of Judge acting judicially 
act done pursuant to order of a Coor 
Justice - . - 

act of person justified, or believing h 
self to be justified in doing it * 
accident in doing lawful act 
act likely to cause harm, but done to pre> 
vent other harm 

act of child under seven years of age - 
above seven, but under twelve, and 
of immature understanding • 
act of person of unsound mind - 
act cf intoxicated person 
act done by consent, not intended orj 
known to be likely to cause death or 
grievous hurt 

act not intended to cause hurt done by 
consent, for benefit of a person 
act done for benefit of child with consent] 
of gnardian 

of person of unsound mind - 
act done for benefit of a person without 
consent • * T " 

communication made in good faith 
act to which a person is compelled by 
threats - - . • 

ac]t causing very slight harm 
act done in, exercise of right of private 
defence 

when the right exists - 
unnatural . - - - - 


Psaa. 

On. 


li 



16 



9 



6 



118 



183 
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81 

85,86 


87 

88 
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85 

85 -961 „ , 97-106 
309; 16 ! 377 4 Explam 


See— Private Defence. 



INDEX- 


OFFICE R 

every Naval and Military, is a public servant • 
nnlawful orders of, do not protect soldier 
obeying order to disperse Qnlawfnl assembly > 

See — Jssault Insulordination. Mutiny. Funishment- 
OMISSION 

what the word denotes - - ‘ > 

illegal, when included in the word act - 
offence caused partly by omission, and partly by 
act * • • • • 

constituting an abetment 

to give information when illegal - 109,147,165 

to assist a public servant 
to supply food, medicine, &c. - 
to aid an arrest 

by public servant te apprehend 
death caused by illegal 

See— Document, Evidence, [Owner, Public 
Servant, Riot, 

OEDSBS 

of officer, when a justification to soldiers 
of parent or master, no justification . 

nor of husband .... 

, of Foreign Government ... 
of Judge or Magistrate - . I 

OWNER 

^ving Police notice of riot, &c. • 

whose benefit a riot is committed; 
his liability - - , . _ 

. agent liability of in such cases 
liable for nuisances on his land 


Pao£. Oh. 


OX 


^'lew^an maiming, or rendering use- 


See— Mifichie/, 

PARENT 

may chastise child 

has right to custody of child - 

parliamentary reports 

privileged . 

parole 

when Prisoner of War breaks - 

PATEL 

See— Police Patel 

PEACE 

breach of the, provoking to . 
See— Riot. 
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155 
196,197 11 
251,257 
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58 
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68 

62 i 
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14 
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33 

32 

36 

107— 1( 
120) 
176) 
187 


221—22 


154 

155 

156 
283 


429 


278| 

298 

422 


118 6 130 ExpL 


425 22 504 
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PENAL CODE 

t&kc8 effect from wbat date 
in what places 
as to what persons 
what laws it does not repeal •«’ 
penal servitnde 


Paoi. 



SactMur. 


PENAL CODE AMENDMENT ACT, XXVII of 1870 m 
PENAL SERVITUDE ACT, XXIV of 1855 - 81 

PEON 


Sopemnmerary, is a public servant 
PERJURY 
See~Pal «0 Evidence. 


21 


21 


PERSON 

meaning of the word - • • • 18> 

every person liable for offence committed 
within British India - • • • 

every person who is liable to bo tried in Britiib 
India for an offence committed beyond its 
limits is subject to the Penal Code * 


PERSONATING 

a soldier . - - 

any public servant 
another, for the purpose of a suit 
fraudulent intention not necessary 
use of fictitious name not criminal 
a juror or assessor 


121 7 140 
' liO.Ul 0 170,171 

1781 11 too 
178 
178! 

202 U 810 




PHYSICIAN 

unskilful treatment by 


PIRACY 
what it is 

admiralty jarisdiotion over • 


PLAN 

a, is a document 


plate 


k J. JU 

Biakine or coanterfeitinR a, for porpoao of, 
forging will, or valuable security, Ac. 

Sr^Zmtorfoitinf; a, to pnrpow of 
“ ™S.u,f inff aoT other kind of forger. 


possessing 
making or 
trade, or 

See-Forjern 


». for coimt«rfeiting| 
property-infirk 

, OovernmttU Slamp. Trade mark.' 


Uii 

10 


to Illoi. 


3«8| 17 478 

884i 18 478 
384: „ 

38t»l „ S 485 
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PLEAS 


to the joriadiotion - - . - 

not guilty .... 
previous acquittal 

conviction . - - - 

POISON 

negligence, <&c., with respect to 
aduiinisteriiig with intent to cause hurt, &c. * 
what is an administering 

See—Lrtt^. 

POLICE PATEL 

no sanction needed for prosecution of in 
Bombay — See “ Addenda.” 

POKTUGUESE TREATY (Extradition) - 

POSSESSION 

what amounts to • - • 

of coining implements what amounts to 
stolen goods .... 
several persons may have 
of stolen goods is evidence of theft 
what amounts to a receipt of stolen property 
of immoveable property, how acquired 
and use of false weight or measure, evidence of 
fraud ..... 

POWER OP ATTORNEY 

is a document .... 

PRESIDENCY 

meaning of the word I* - - 

PRESUMPTION 

of mental capacity in children - 

adults 
lunatics - 

of physical capacity for rape - 
oi knowledge in a Sunken man who commits 
offence - - - - 

in favor of innocence - - - 

that every one knows probable result of his 
act - - - 66,76,107,260,4141 

depends on the facts of each 
oaae ... 
of negligence from nature of act done - 
of theft from recent possession of stolen pro- 
perty 

Soo^Xntsnfton. Malice, 
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74 
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250,418 
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321 
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328 


27 & Eipl. 


29 illuB. 


18 



INDKX« 


cxxix 


PREVIOUS ACQUITTAL 8*<fno». 

plea of * 

how proved - - . . ^^1 

result of plea, when found against the prisoner' 

PREVIOUS CONVICTION 


effect of, in increasing punishment 
must have been under Penal Code 
and after release from former imprisonment 
form of indictment charging a - 
plea of • 

how proved .... 
result of plea, when found against prisoner 

PRINCIPAL AND ABETTOR 

See — Abetment. 

PRINTING 

or engraving defamatory in at tor 
See — Defamation. Obscenity. 

PRISONER 

suffering or aiding escape of 
PRIVATE DEFENCE 


48 

4^ 

4 P 

471 

347,454 

1^4 

06,105 


424 21 501 


U7 6 1 128,120,130 


the right of - 

act done in exercise of the right of, no offence 
when the right of, exists • • 

against act of public servant • 
private person performing public duty •’ 

of the body, when the right of, extends to causing 
death 

when only to causing lea« harm 
how long the right of, continues 
of property, when the right of, extends to cau8*| 
ing death - - . - -j 

when only to causing less harm 
how long the right of, continues *, 
innocent person, injured in the oxerciso of tl«* 
right of • • ' ■ . 

Culpable Homicide committed in excessive ex*i 
erciso of right of, when not murder • 


85-05 4 06-106 

H 5 „ ; <Hi 
85,86 „ 07 , 08,00 

86 ,, ; 00 
01 

t 

87,08 „ , 100 

88 „ I 101 

88,04 „ j loa 

1 

88,94 „ ' 103 

89 „ I lat 
80 i 105 

lOtJ 

261 10 


PRIVATE PERSON 

when bound to arrosi, or justified in so doing • 92,156 

PRIVILEGED DOCUMENTS • • ■ 144) 

income tax schedules are not - • • 146 

privileged COMMUNICATIONS 

what are - - • * ^ • 411 — 424 * 

due care and attention necessary • 415 , 421,423 

proceedings before coroner I 

arc Judicial Proccedingi 


170 








PUBLIC S15EVAirr--mtinwd. 

Toltmtanlj blowing prisonar of State of War to 
OBcapOy from cuibody . - - 

negligently allowing prisoner of State of War to‘ 
escape .... 

assault, Ac., on, while suppressing riot, 
taking a gratification, Ac., impro^teriy • 
person expecting to be a, taking a grati&ca* 
tion, Ac. . . . - , 

abetting the taking of bribes of gratification * 1 
obtaining valnablo things for inuiequate oon- 
sideration, Ac. . - • - • 

disobeying direction of law, with a view to injure 
any one ..... 

framing incorrect document - 
unlawfully engaging in trade - 
buying or bidding for property 
personating a - 
wearing garb, or token of • 
contempt of the lawful authority of - 

charges of, not to bo entertained without; 

sanction • - * • ’ 

committed by Britisli subject how cognis- 
able . - . . • 

fines upon British subject for contempt, how 

levied • * * “ , ■ 

punishment may be remitted on submission . 
absconding to avoid Bor\'ice of summons, Ac,, 
issued by « . - . • 

preventing service of sommons, Ac. ' 
non-attendance in obedience to order • 

order must be by competent officer 
personal service of, most be proved- 
departure without leave of - 
omission to produce or dolivcr up documod 
give notice or information to public servant 
of an offeuco committed 

fumishing false information to public servant 

respecting an offence oomniitted | 

refusing to be sworn l>y ' 
to answer question of 
to sign statement before 
making false statement on oath before 
giving false information to make a public ser- 
vant use his power to the injury of another - 
resisting the taking of property by lawful 

obs^cring sale of property by Uwful authority 
illegal purchase of, or bid for property offered 

for sale by public fervant - 

obstructing public servant m discharge of duty 
omitting to assist public servant 
if lid is demanwa * 
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117 * 


117 
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125, 8 

151 
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181 

132 „ 


135,186 

1,163,164 


165 


166 

m „ , 
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140 „ 

109 

140i 

170 
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171 

141- 10 

172- -190 

143 


146i 


147 
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141; 10 

172 

143i „ 

178 

148 M 

144 

174 

144 
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145i 
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147 


ItHj 10 177 
148,1771 „ 1 „ A> 
! 11 2 <»« } 
148 10 178 
149. „ 179 

1491 IHO 
150i „ 181 


m\ „ 188 
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PUBLIC SEBVANT-conttni^- 

diBobedience to order of, duly promulgated • 
effect of magisterial orders 

tlireat of injury to public serrant * “ 

to restrain any person from applying 
to public servant for protection - 
disobeying directions of law, in order to. screen 

offender - ■ ' - - T . 

to save property from forfeiture - 

framing incorrect record or writing - 

to save property from forfeiture - 
making order, &c., contrary to law 
keeping person in confinement contrary to law • 
omitting to apprehend, &c., person accused, &c. - 
suffering him to escape 

omitting to apprehend, &c., person sentenced - 
voluntarily suffering him to escape 
negligently suffering escape of person in confine- 
ment • - - * ' 

insulting or interrupting a, during a judicial 
proceeding _ . - - - 

committing culpable homicide by exceeding his 
powers, is not guilty of murder, if acting 
bond fide . . . - - 

causing hurt to, to deter him from doing his 
duty 

grievous hurt, with the like object 
using criminal force towards, Ac. 
destroying, Ac., land-mark fixed by authority 
of • - « • 

counterfeiting a property-mark used by a 
making false marks upon goods to deceive 

or on a receptacle for goods ■ 
making use of such a false mark 

See — Private Defence. 

PUNOHAYET 

member of a, may be a Judge, within the 
meaning of the Code 

may be a Court of Justice, within the meaning 
of the Code . - - - • 

member of a, assisting a Court of Justice is a 
“ public” servant . . . - 

PUNISHMENT 

when to be under Penal Code - 
when to be under law of England 
to what kinds of, offenders are liable - 
sentence of death may be commuted, when and 
by whom . - - - - 

transportation for life may be commuted, when 
atid by whom . . - - 

any sentence may be remitted . - - 

Europeans and Americans to be sentenced to 
penal servitude instead of to transportation 
Iractiunal terms of, how calculated 
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167 10 

168 
162 „ 


188 & Explan. 


194 11 
194 .. 


262 16 300 Except, 3 

284 16 332 

284 „ 333 

294 „ 353 

363 17 434 

389 18 484 

390 „ 487 

390 „ „ 

390 .. 488 


19 2 19 (c) 
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30 | 3 

30 „ 

30| „ 

31 

31 „ 
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PUKIBHlONT-eMtwMMl. 


tran«pott*Hoi» may be awarded inatead of im> 
piiroBment, when ■ • • , 

when impneonment may be partly rigorona and 
partly simple - - . . 

forfeiture of property - . . . 

fine 

hdw it may be applied * . . 1 

limit of imprisonment in default of payment of 
fine 

of offence punishable with fine only 
within what time fine may be enforced 
mode of enforcing payment of • 
limit of, for offence which is made np of several 
offences - - - . , 

limit of, when several offences proved 
where person guilty of one of several offences 
the Judgment stating that ilia doubtful ol 
which - - - . . 

solitary imprisonment - 

limit of - 

in case of previous conviction ■ 

QUAEANTINE 

disobeying mle of - - 

QUEEN 

meaning of the word • 
servant of the .... 

QUESTION 

refusing to answer a, put by public servant 
when an offence 

EAILWAY SERVANTS 

are public servants 
Act IV of 187*1 

RAPE 

what amounts to 

penetration is sufficient 
cannot be committed by a man on hia wife 
unless she is -.mder ten years of ago 
presumption as to incapacity for, in case 
nViiliiren . - - - ^ 

of consent will bo an answer toj 

charge of • 

must be an intelligent c<»n8ent 
husband may bo indicted for aiding 
evidence in cases of • 
punishment for 

rash act 

causing death by punishment for 
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INDEX. 


baseness 

cnipable, what it oonsiets in • ^ 

in making a false charge, which is believed, no 

offence .... 

will be defamation • 

amounting to onlpable homicide 107,251,254,267 

endangering life or safety 

in medical treatment . - • - 


BATIPICATION 

changes private acts into acts of State 


Page. Oh. Sschon. 

267 

189 

420 

285,286 16 336,338 

268 

55 


BEA80N TO BELIEVE 

meaning of - - ■ - 23,62,63 26 


BECEIVEES 


where they may be tried 

may be tried separately from principal 

BBOEIVING 

property taken in waging war with or making 
depredation on ally of Government . 

BBOEIVING STOLEN PBOPERTY 

what is “ stolen property” 
must be the identical goods stolen 
what amounts to receiving 
by subseqnent ratification 
guilty knowledge of theft 
husband may receive from wife 
wife may be convicted of - - 

how punishable 
stolen in daooity 

from a daooit with knowledge or belief 
habitual, or dealing in it • • 

assisting in conceding or disposing of stolen 
property .... 

EEGOBD 

public servant, framing incorrect, to secure 
offender - . . . 

forging a, of Court of Justice • 

See — Forgery, 

-BEFORMATORY 


446 

440 


117 

6 

127 

343 

17 

410 

344 
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411 

345 


412 

845 

I) 

II 

346 


413 

347 

II 

414 


138 

10 

167 

38 

18 

466 


juvenile offenders may be committed to 6 f 

REFUSAL TO PLEAD 

effect of- .... 440 

REGISTER 

forging a, of birth, baptism, marriage, or burial 
-Foryery. 


466 
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EBGULATI0N8 j-l 

XXV of 1802 (EereQue Settlement) § S4 { 

XX y 111 of 1802 (Uadras : Distress) 

4^ * 

l«i ‘j 

I 3i ■ ■' 

I of 1803 (Board of Bevenue) § 40 

II of 1803 (Collectors) §§ 60,61,04 • 

V of 1816 (Village Pimchayets) 

VII of 1816 (District Punchayets) 

XI of 1816 (Police) - • • ; 

XII of 1816 (Disputed Bonudaries : PuU' 
chayets) - • • 

III of 1821 (Bengal) 

V of 1822 (Madras : Jurisdiction of Col | 

lectors) - *1 

IX of 1822 ( „ Malversation)- 

in of 1826 (Perjury) • • •' 

VII of 1827 (Native Judges) 

RELEASE 

fraudulent, of any demand, or claim • » 

RELIGION 

1 

offences against • * • 

REMISSION 

of punishment * * * * *'j 

violating condition of • ' ' *; 

removal I 

to transportation is ordered by local Govern. 

ment .•***' 
from one jail to another 

repeal 

Penal Code does not repeal 3 & 4 Wm. IV 

Ch.85 - - - • „ 

or any subsequent Statute affecting t ho East 
India Company or their territories 
or any mutiny act, naval or military 
or any speciAl or local law - 

repealing act 

XVlioflHOS .... 
REPORT 

second of Indian Law Commissioners • 
circulating false, to incite to mutiny . 
of proceedings in Court of Justice privileged 
of public meeting not privileged 
of Parlianicutary debate privileged . 


Psot, Gh. I SacftON, 

1S2 

m.164 
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182 

136 

140 

152 

152) 

20,152 


356, 17 421,422,424 


247,248 16 


30 3 54,58 

201 U 227 


12 508 



isxxvi 


INDEX 


EBPUTATION 

'forgring docnmexitB for purpose of hurting 
another - . . - . 

See— De/awaiion. Forgery, 

BBSOUB 

of prisoner of State or of War - 

of any person from lawful custody for offence • 

See— Escape. Harhouring, 

EBSERVOIE 

defiling or corrupting water of- 
fer agricultural purposes, committing mischief 
by destroying, Ac. - 

See— ifisc/ite/, 

RESISTING 

apprehension of himself for an offence 
another 

the taking of property by a public servant - 
^69^ Apprehension, 

RESTITUTION 

of stolen property .... 

of possession of land .... 

RESTRAINT 


Pack. 

Ch. 

1 

883 

t 18 

469 

117 

6 

180 

200 

11 

225 

2241 

14 

277 

361 

17 

430 

198 

11 

224 

200 


225 

153 

10 

183 

321 



868 



286 




See — Wrongful Restraint. 
RETENTION 
Bee — Wrongful Retention, 
RETURN 


from transportation, unlawful - 
REVISION 


201 11 226 


power of High Court as a Court of - 
cannot reverse finding of fact 

REWARD 

taking for recovery of stolen property, when 
an offence - . . . 

offering, for return of property, when an offence 

RIDING 


451 

451 


191 

193 


11 


215 


rash or negligent, showing want of due reuard 
for human life, Ac. - . " i 

EIOT 

what oonstitntee the offence of 
punishment for - 

security after conviction for 
when armed with deadly weapons 
each person in a riot, guilty of offence commit- 
ted by any other • - . . 


225 

I 

123, 

123 

131,296i 

I23j 

123-130* 


14 
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146 
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Fam. 

Oil. 

olCfloil* 

HlOT"-’— continued. 




assaulting, Ao.) pnbUo officer sappresaiog riot * 

m 

$ 

IM 

provoking 

m 

>» 

m 

not giving the Folios notice o! - 

m 

It 

m 

persoBs on whoee behalf it takes place, his 




liability . . . . . 

m 

ti 

m 

liability of his agent or mani^r • 

m 

M 

186 

hiring persons to take part in • 

m 

M 

ISO 

being hired to take pari in • • • 

127 

tl 

m 

harbonring such persons 

127 

>1 

157 

See — Affray, Unlawful assembly. 




BIVEB 




navigable, injuring .... 

802 

17 

m 

See — Mischief. 




ROAD 




destroying or injuring a public - 

302 

M 

M 

See— AfiscHw/. 





robbery 

v?hat constitutes the offence of 
actual possession necessary • 

■when theft amounts to • 
extortion amounts to 

honi fide claim of title negatives charge of > 
punishment for simple 

attempts to commit • •, 

causing hurt while attempting toj 
commit * ' * 'j 

with use of deadly weapons, &c. -j 
attempt to cause death, or gi iuvousj 

hurt ■ * * 

if armed with deadly wea|>onB 
belonging to, or being associated! 
with, a gang for* 

See-Bocoity. Extortion. Private Defence. Theft. 

SAFETY 

acUhowing want of regard for personal 
causing grievous hurt by such an act • 
o^o^Adnltei'ation. Infection. Navigation. Nui- 
sance. Riding. River. 
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1 

M 

332 

” i 

308 

332! 

i ! 

ff 

: 

401 

1 

218 

1 

^ 14 


285/280 

! 

336 

286 

i 

338 


) 


SAILOR 

g^e— isjaulf. Desertion. Insubordmatwn. Mutiny 
punishment. 

SANCTION ^ 

Government or ^vocate-Generttl nto; 
neceeeary for proeecution - Vl|.m,M7 , 

o! Court when necessary • 134,143,172.876^ 


i 

i 
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Page. Oh. Section. 

SCBEEN 

harbouring, with intent 
taking gift to, an offender 
offering gift, Ac., to screen an offence - 
causing disappearance of evidence to screen 
offender . . - - 

SEA.MAEK 

destroying or removing, Ac. 
exhibiting false, Ac. 

See— Mischief. 

SEAL 

making or counterfeiting a, with intent to forge 
a will or valuable security 
to commit any other kind of forgery - 
poBsessing a counterfeit seal with intent to 
forge, Ac. . - - - 

to commit any other kind of forgery - 

SEAMAN 

power of captain to punish and confine 278,288 

See — Forgery. Qovernment Stamp. 

SECTION 

what the word denotes - • 29 60 

SECUEITY 

to keep the peace or after conviction 131,296,333 
See — Valuable Security. 


188 11 212 

189 11 213 

190 11 214 

175 11 201 


363 17 433 

229 14 281 


383 18 472 

384 473 

384 

384' 


SEDUCTION 

abducting or kidnapping a woman with a view 
to - 

concealing person so abducted • 
SELP.PRESEEVATION 

how far an excuse .... 
See — Private Defence. 

SENTENCE 

See — Commutation. Forfeiture. Punishment. Re- 
mission. 

servant 

of Queen, who commits offence in Foreign 
State . - - - - 

meaning of the term 
charged as abettor of his master 
{) 088 eBeion of, is possession of the master, when* 
theft by, of master’s property 
criminal breach of trust by • 
w ho is a servant 

See— fubhe Servant. 


301 16 866 

302 368 


66 


2 1 4 

18 2 14 

106 

23 27 Explan. 

323 17 381 

341 408 

823 
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SERVICE : 

breach of contract of, during voya^ife or jonrney*! 391 19 

I immaterial with whom contract was made * -j 
to attend on, &c., helpless persons • •' 

does not include servants hired by the month - 392| 

case of gratuitous engagement 
severance of contract - . . . 

punishment does not opemte ns a *i 39 a 
whether charge negatived by bond jide belief of' 
right to quit service - . 

contract in writing to serve at a distant place* 
to which servant is or is to l>e convey » mI at 
master’s expense - . - apt 

not necessarily in one writing • 
what the writing munt contain 
whether verbal acceptance of w'ritten offer 
snflicient 

whether signature neoessarv - atsl 

labourer can only bo punished once i 

qucpre - - . . . a 97 

SERVICE OF PROCESS ' 

absconding in order toavnid service of summons' 
or order . . . . J 141| 10 

preventing service of summons or order 142 ,, 

SERVITODE j 

Penal a 

SEVERAL OFFENCES 

punishment of .... . 4 ) 

appeal in case of . ■ . . 

SEXUAL INTERCOURSE 


StCtlON. 


391 19 ; 490 it KipUn. 
,, Ezplau. 
491 


evidence of - - - . . 30B,4th'> 

Kidnapping. Marriage. 

SHOOTING 


with intent to kill 

270 

10 

1 JW17 llluntr. (0 

causing hurt by .... 

•*H0 


HU 

grievous hurt. . . 


1 « 

‘ 320 

SLAVE 


f ^ 

1 

j 

importing, buying, or selling, a • 

302 

^ f 

; 37<» 

doing habitually - . . ■ 

303 

f f 

I 37! 

kidnapping a person in order to make him 

301, 

f 1 

i 307 

jarisdictioQ over offences under Slave Trade 

t 



Act 

8 



SLIGHT HARM 

i 



act causing, not an offence 

84 

4 



SOLDIER 

person not being, who wears dress of, bow^ 

punished • . . . -j 140 

how far justificjd by order of officer • 1 66 

Sec — Asfault. Desertion, IfifubordinaUon. Mm ' 
tiny. Punishment. ‘ 



cxl 
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SOLEMN AFFIRMATION 

BuMitnted by law for an oath ia included in 

<< i-i-JI . « • 

B, is BOt 

indictable 

SOLITARY CONFINEMENT 
See— Imprisonment. 

SOVEREIGN 

of the United Kingdom denoted in the Code by 
the word “ Qneen” 

SPECIAL LAW 

those in foree 
meaning of the term 

offence extended to breach of, in certain cases- 
110 “ special” is repealed oraffectedby the Penal 
Code 

breach of, may be also an offence under Code 

appeal against sentences under 

abetting breach of, how punishable under Code 

STABBING 

causing hurt by . . - . 

grievous hurt by - 

STAMP 

offences as to • 

STATE, ACTS OP 

what are - ■ ’ . . ’ 

Municipal tribunals have no jurisdiction over 
become so by ratification 

STATE 

offences against the - 

can only be prosecuted with sanction of 
Government or oflSccr empowered to 
order or authorise prosecution - 

STATE PRISONERS 

voluntarily allowing public servant to escape 
negligently doing so 
aiding escape of, or harbouring him - 
STATE PROCEEDINGS 

are privileged from production 
STATUTE OF FRAUDS - 
STATUTES 

25 Edward III, st. 6 ; c. 2, (Treasons) - 
6 Richard II, st. 1 j c. 7, (Forcible Entries) - 
11 Henry VII, c. 1 (Exemption from treason )- 
13 Elizabeth, c. 6, (Fraudulent Conveyances) - 
1 William & Mary, st. 2; c. 2, (Bill of Rights)- 
13 George III, c. 63, §§ 23-25 (E. T. Com- 
pany) 

21 George III, c. 70, §§ 1—3 (Governor- 

General, Supreme Court) 


Page. 

Ch. 

Bbctioit. 

29 

2 

61 

167 



47,48 

8 

73,74 

t 

18 

2 

18 

16 



28 


41 

28 


40 


16 5 

17 
17 
99 


282 16 324 
282 326 

,213-216 12 265—263 


52 

52 

66 


111—118 6 121—130 


118 


117 

128 

117 

129 

118 

130 

146 


396 


112 


129 


61 


180,182 


128 


137 


65 
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cxli 


M 

>» 


II 

II 


BTi.TUTES-H;(mtfniwd. 

21 George III, c. 70, §§ 4 — 6 
11 11 § 24 - 

83 George 111, o. 62, § 62 (Goyenunenfc of 

India) 

§ 187 . . -I 

§ 166 . . -1 

c. 165, § 110 - 

87 George III, 0 . 142, § 28 (Admin letration 
of Justice at Presidency Towiis)- 
89 & 40 George III, o. 79, §§ 8 — 4 (Govt, of 
India Administration of Justice) - 
„ „ c. 94, § 2 (Safe custody 

of insane criminals) ■ 
68 George III, c. 84 (to remove doubts as to 
validity of certain marriages) 

4 George IV, c. 71, § 7 (Pensions) 

7 George IV, c. 64, 

9 George IV, o. 31, 


PXOB. 


Ch. 


66 
63 

“1 137.1891 
1891 
8,14 
8! 

140 

65 

72 


Sbctioh. 


II 

II 

II 


11 

II 


>. 0. li, 

Improvement) 


11 

II 

11 

II 

1) 


II 

II 

II 

II 

11 


§ 27 
§ 21 
§ 7 
§ 17 

§ 7 (Criminal Justice 


11,12,13, 

t * IE 1 


§ 56 
§ 65 
§ 66 
§ 69 
§ 112 

8 & 4 Wiiliam IV, c. 85 

§ 76 

6& 6 WilUam IV, c. 64 (MarriaRe within 

prohibited degree) 

6 & 7 William IV, c. 85 

1 Victoria, c. 85, § 2 - 

§ 3 - 

7 & 8 Victoria, c. 2, § 1 - 
12 & 13 Victoria, c. 96, §§ 1,2,3 

14 & 16 Victoria, c. 19, § 5 

II § 2 

’ ; c. 81, §§ 1,2,3 - 

17 & 18 Victoria, c. 104, § 207 ( “ff 

ping, 1854) 9,10,11,12,13,14 

§ 2 

E5 211—213 
§ 239 - 

” ” § 268 - 

§ 270 - 

18 & 19 Victoria, c. 91, § 21 (Merchant Ship j 

ping) - 

19 & 20 Victoria, c. 13, §§ 40, 41 (Mutiny Act)- 
19 & 20 Victoria, c. 19, § 3, (Amending Irade 

and Commerce Laws) - 

c. 97, § 3 . 

21 i 22 Victoria, c. 106, (An Act for the better 

Government of India) 


898 

65 

12 

U 

18 

69 

100 

15 

69 

405 

435 

193 

16! 

139 


12,14 

34 

396i 

396 

1,18 
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ST AT tJTBS— W'**®<^* 

23 A 24 Victoria, c.88,§l- 

§ 2 * 

24 & 25 Victoria, c. 67, § 42 (Indian Conncils) 

c. 96, § 68, (Larceny Consol- 
idation Act) 

» §116 - 

c. 97, I 42 (Malicions Injory 
to property) 

c. 100, § 57, (Criminal Law 
Courts) - 
§ 42 • 

0 . 104,§ 9 -(High Courts) 
28 & 29 Victoria, c. 1 5 

0 04 « * * 

80 & 31 Victoi^, c. 124, (Merchant Shipping. 

1867) 

§ 11 - 

33 & 34 Victoria, c. 62, (Extradition) §15,17 

18,26 

34 & 36 Victoria, c. 34, (European British Sub 

jects Extention) - 

36 & 37 Victoria, c. 60, (Amendment Extradi 

tion) §§ 4,16 

37 & 38 Victoria, c. 27, (Colonial Courts) §§2,3 
39 A 40 Victoria, c. 46, (Slave Trade Act) §§ 1,3 
41 A 42 Victoria, c. 73, (Territorial Waters 

Jurisdiction) §§ 2,3,7- 
46 & 46 Victoria, c. 76, §§ 12, 16, (Married Wo- 
men’s Property Act) • 


if 

a 

& 

»• 


}) 

» 

)> 

>» 

»» 

Ct< 

>» 


Page. Ch. 

11,13,14 

14 

444 

342 

472 

100 

401,402 

‘arsrj! 

7,8,444 

7 

398 

13 

13,14 


445 

4 

15 

8,14,302 

5,6 

315 


Sectioit. 


STOLEN PROPERTY 


taking or offering reward for return of 
definition of the terra - - - 

dishonestly receiving - - - 

habitually dealing in • 
assisting in, concealing, or disposing of 
may be restored to the owner • 


191 11 216 
843 17 410 

343,345 411,412 

846 41 3 

847 414 
822 


See—Recfltrin^ Stolen Property. 

SUICIDE 

culpable homicide f npon one who voluntarily 
suffers death, is, not murder • 

abetment of, of child, lunatic, or person intoxi- 
cated ..... 
abetment of, in other cases 
attempt to commit ... 

SUMMONS 


263 16 800 Except. B 
lUustr. 

269 805 

269 806 

272 809 


absconding to avoid 
preventing service of • - 
disobedience to - - . _ 

not an offence if officer incompetent to issue 
personal service must be proved . 


141 10 

142 

143 
144,152 

144 


172 

173 

174 
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THREATS 

acta done tinder, when no offence 
of iDjnry to public servant 
to restrain any person from ap 
public servant for protection 

geo — ^Ixtoriion. Intimidation, 

THVQ 

who comes under the denomination 
punishment for being under a 

TITLE, bond, fide claim of 

no excuse for an unlawful assembly 
negatives a charge of theft 
or extortion 
or robbery 
or breach of trust 

when an answer to charge of criminal trespass 

•TORTURE 

in order to^ extort property 
to constrain to illegal act 
to extort confession 
or restitution of property 

TRADE 

public servant unlawfully engaging in 
who are forbidden to - 

TRADE-MARK 

what is a 

“using a false trade-mark,” what constitute 
need not be similar to real trade-mark 
fraudulent intention essential - 
evidence of this - 

using a false trade-mark with intent to deceive 
counterfeiting a, ordinarily used by another 
counterfeiting mark used by public servant t( 
denote the manufacture, &c., of property 
possessing die, plate, &o., for counterfeiting 
possessing a false, with intent, &c. 

Belling goods withtalse, knowing, &c. - 
making false mark on any goods 

receptacle for containing goods 
making use of such false mark 

See — Forgery. Mark, Property -mark, 
TRANSLATOR 

framing incorrect translation, to injure 
sworn, translating falsely, is guilty of giving 
“ false evidence” - . . 

See — Evidence, 

TRANSPORTATION 

place of, not to be specified by Court • 


Page. 

Oh. 

Siction; 

83 

4 

94 & Explans. 

162 

0 

10 

•189 

162 

» 

190 

272 

16 

310 

272 

. 121,129 
314 
826 
329 
340 
368 

a 

311 

, 281,282 
281,282 

16 

327—329 



282,283 
. 282,283 

>> 

330,331 

139 

139 

9 

168 

386 

18 

478 

B 887 

* 387 
387 
888 

» 

480 

888 


482 

389 

>> 

483 

389 


484 

389 


486 

389 


}» 

390 

)) 

486 

390 


487 

390 

>> 

» 

1 390 


488 


138 9 
163 11 


167 

191 lUttStr. («) 




INDEX. 



VALUABLE SECUBITY— conh'nued. 


Page. 


See— Forgery, 
VARIANCES 


Ch, 


SicmK. 


procuring the making, alteration, or destruc 
tion of, by cheating . 

355 


420 

forging a - - • . 

382 

, 18 

467 

making or counterfeiting seal or plate for pur 
pose of forgiug a 

883 


472 

possession material with such counterfeit mark! 

or device, &o. .... 

possessing a forged . . - , 

383 

38^ 


474 

connterfejting, Ac., device used for anthenti 
eating a - . > . . 

385 


475 

destroying, Ac., or secreting a 

386’ 

477 


when immaterial 
when amended - 

VESSEL 


437 

437 


what the word denotea - - . 

rash or negligent navigation of a 
over-loading a, carrying passengera for hire 
theft in a - 

committing miaohief on a decked vessel of 20 ' 
tout 

if by using fire or explosive substance • 
running a, ashore to commit theft 
See — Navigation. 

VILLAGE 


29 

229 14 
229 „ 
322 17 


S6i 

364 

864| 


magistrate cannot issue summons in case ove 
which he has no jurisdiction - 144 * 

head of, bound to inform against criminals 152 153 
cannot try theft in house - . 323 

VOLUNTARILY 


48 

280 

282 

880 

437 

438 

439 


meaning of the word ... 

WAGING WAR 
against the Queen 

evidence of - . , . 

conspiracy to wage war, or to overawe Govern- 
ment 

want of Jurisdiction, Book II 
preparation for • . . . 

concealment of design of . . . 

against Asiatic powers in alliance, Ac., with 
the Queen - . . . . 

committing depredation on jwwer in alliance 
with Government . . . . 

receiving property taken in snch waging waror 
depredation . . - _ . 

WAR 


112 

I 

111 

435 

114 

115 

116 
116 


See — State Prisoner. Waging TTar. 

WAREHOUSE KEEPER 

broach of trust by . . - 340 I 

Bee— Jfisch-ie/. 
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corrapting or defiling public spring or reserroir 

'EIGHT 

false, using a . 

is evidence of fraudulent intent • 
being in possession of, vrith knowledge and 

making or selling with knowledge, Ac. 
raARFINGER 

breach of trust by , 

raiPPING ACT 

VI, of 1864 

raiPPING 

cannot be inflicted for a mere attempt to com- 
mit a crime punishable with wlnppijjg 

unless in case of attempt to commit 
robbery - - . . 

in case of simultaneous conviction for sovoral 
offences ..... 
jurisdiction of Magistrate to inflict 

WIFE 

harbouring husband commits no ^ 
offence • - • ) 

not excused for acts oommittod by coerciou of 
husband . - . - . 

evidence of, admissible agaiust husband 
rape may be committed ou, if nndot ton, b}'j 
husband . . . - 

husband may be convicted of aiding in raj)o on 
cannot steal from husband, sfd qun're.'' 

whether husband can steal from her ? 
possession by is possession by husband 
giving husband’s goods to paramour ♦ 
criminal breach of trust by 
receiving stolen property 

WILL 

what the word denotes 
forgery of - ... 

making or possessing counterfeit seal or plat 
with intent to commit 
forged, having possession of, with knowledgt 
and intent, &c. ' " ' . 

counterfeiting a device or mark for auihenti 

eating a » • • * 

possessing material with such device or mark 
fraudulent destruction, cancellation, Ac., of 
committing mischief as to 

See — Forgery. 

WITHDRAWAL 

of certain charges allowed before final order 
not after oommitul 
differs from compounding a charge 


Paos, SXCTION, 

2241 16 / 277 


217 18 1 

264,263 

2iei 


217 

266 

217 

267 

840 17 

407 

485 


433 


433 


487 


41H) 



7 m 
11 218 
„ 216 

140 

1107 1C 3 
309 
315 

23 

312,315 
337 
345 


to 


27 


25l 2 31 

3H2! 18 4C7 

383 „ I 473 

384 „ 474 

>1 475 

385 

386 „ ; 477 
386 


193 
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Page, i Ch. Sectiok. 


WITNESS 

must answer criminating questioni 
punishable for answering falsely 
privilege of, as to defamation * 
when a Christian, must be sworn 

WOMAN 

meaning of the word • - ‘ 

referred to in Penal Code though he” and its 
derivatives are used • - • 

SeQ--Abduction. Adultery, Insult Marriage. 
Married Woman, liape. Seduction. 

WORSHIP 

injuring or dedling place of, with intent, &c. 
religious, disturbing assembly performing 

WRONGFUL CONFINEMENT 
what it is 

justification of by Captain of ship 
punishment for, in ordinary cases 

where confinement is for three or more 
days 

whore for ton or more days - 
when confinement subsequent to issue 
of writ for liberation 
whore confinement is secret - 
whero it is for purpose of extorting, Ac 
whore it is for purpose of extorting a 
confession, Ac. 

assault in attempt wrongfully to confine 
WRONGFUL DETENTION 
effect and meaning of - 
WRONGFUL GAIN 

meaning of the term « - . 

WRONGFUL LPSS 

what the term means ... 

See — Cheating. Mischief. 

WRONGFUL RESTRAINT 

definition of the term - - . 

when obstructing a private way is not « 
when it amounts to wrongful confinement 
punishment for - - - - 

WRONGFUL RETENTION 
effect and meaning of - 
YEAR 

what the word means ... 
ZEMINDARS 

bound to arrest and infom against offenders > 
in Madras cannot summon tenants 
not liable for bursting of tanks, in absence of 
negligence . • • • . 


167 

167 

421 

167 


m 

10 

18 

8 


247 15 

295 

247 

296 

286 16 

339—340 

288 


288 

342 

288 

343 

288 

344 

288 

845 

289 

846 

289 

347 

289’ 

348 

295 

357 

23 2 

23 

22 

II 


22 



286 16 

339 

286 

„ Except 

286 

340 

288 

341 

23 2 

23 

2^ 

49 


1S2| 

15 ^ 

233 



